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DURING  THE  PERIOD  COVERED  BY  THIS  VOLUME. 


CHIEF  JUSTICE: 

Hon.  William  A.  Johnston,   . 


justices: 


Hon.  Rousseau  A.  Bubgh, 
Hon.  Henry  F.  Mason,  . 
Hon.  Clark  A.  Smith,  . 
Hon.  Silas  W.  Porter,  . 
Hon.  Charles  B.  Graves, 
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•    Minneapolis. 

.    Salina. 
.    Garden  City. 
.    Cawker  City. 
.    Kansas  City. 

Emporia. 

Ottawa. 


OFFICERS: 

Clerk, .    .    Delbert  A.  Valentine,  Clay  Center. 

Reporter,     Llewellyn  J.  Graham,  Topeka. 

Librarian,    James  L.  King,     .    .    .  Topeka. 

Atty.-Gen.,  Fred  S.  Jackson,  .    .    .  Eureka. 


SESSIONS: 
The  Supreme  Court  meets  for  the  hearing  of  causes  in  every 
month  bat  August  and  September,  each  session  beginning  on 
the  first  Mcmday  of  the  month,  except  the  January  and  July  i 
^ons,  which  b^gin  on  the  first  Tuesday  of  the  month. 
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6 Hon.  FREDERICK  A.  MECKEL Cottonwood  Falls. 

». Hon.  JOHN  C.  cannon Mound  City. 

7 Hon.  JAMES  W.  FINLEY ^ Chanute. 
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9 Hon.  CHARLES  E.  BRANINE Newton. 
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12 Hon.  WILLIAM  T.  DILLON BeUeville. 

18 Hon.  GRANVILLE  P.  AIKMAN El  Doiado. 
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16 Hon.  RICHARD  M.  PICKLER Smith  Center. 

16 Hon.  ELMER  C.  CLARK Oswego. 

17 Hon.  WILLIAM  H.  PRATT PhlUipsburg. 

18 Hon.  THOMAS  C.  WILSON Wichita. 

19 Hon.  CARROLL  L.  SWARTS Winfleld. 

20 Hon.  JERMAIN  W.  BRINCKERHOFF Lyons. 

21 Hon.  SAM  KIMBLE  Manhattan. 

22 Hon.  WILLIAM  L  STUART Troy. 

28 Hon.  JACOB  C.  RUPPENTHAL RussdL 

24 Hon.  PRESTON  B.  GILLBTT Kingman. 

29 Div.  No.  1,  Hon.  EDWARD  L.  FISCHER Kansas  City. 

Div.  No.2,  Hon.  LEWIS  C.  TRITE Kansas  City. 

80 Hon.  ROLLIN  R.  REES Minneapolis. 

81 Hon.  GORDON  L.  FINLEY Dodge  City. 
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OFFICERS  OF  UNITED  STATES  COURTS, 
DISTRICT  OF  KANSAS. 


ASSOCIATE  JUSTICE,  SUPREME  COURT: 

Hon.  David  J.  Brewer Washinfirton,  D.  C. 

JUDGES  OF  THE  CIRCUIT  COURT  OF  APPEALS*. 

Hon.  Walter  H.  Sanborn St.  Paul,  Minn. 

Hon.  Willis  VanDbvanter Cheyenne,  Wyo. 

Hon.  William  C.  Hook Leavenworth,  Kan. 

Hon.  Elmer  B.  Adams St.  Louis,  Mo. 

JUDGE  OF  THE  DISTRICT  COURT*. 

Hon.  John  C.  Pollock Kansas  City. 

DISTRICT  attorney: 
Hon.  Harry  J.  Bone Ashland. 

marshal: 
Hon.  Wiluam  H.  Mackey,  jr Junction  City. 

clerk  of  the  circuit  court:* 
"George  F.  Sharitt Topeka. 

CLERK  OF  THE  DISTRICT  COURT:* 

Morton  Albaugh Kingman. 


The  terms  of  the  Circuit  Court  are  held  as  follow: 

First  Division:  At  Leavenworth,  on  the  first  Monday  of 
June;  at  Topeka,  on  the  fourth  Monday  of  November;  at  Kanaae 
City,  on  the  second  Monday  of  January  and  the  first  Monday  of 
October  (no  jury  in  October). 

Second  Division:  At  Wichita,  on  the  second  Monday  of 
March  and  the  second  Monday  of  Septenber. 

Third  Division  :  At  Fort  Seott,  on  the  first  Monday  of  May 
4aid  the  second  Monday  of  November. 


The  terms  of  the  District  Court  are  held  as  follow: 

First  Division:  At  Topeka.  on  the  second  Monday  of  April; 
at  Z,eavenworth,  on  the  second  Monday  of  October;  at  Kansas 
City,  on  the  second  Monday  of  January  and  the  first  Monday  of 
October  (no  jury  in  October) ;  at  Salina  (by  consent  or  special 
•order )»  on  the  second  Monday  of  May. 

Second  Division:  At  Wichita,  on  the  second  Monday  of 
March  and  the  second  Monday  of  September. 

Third  Division  :  At  Fort  Scott,  on  the  first  Monday  of  May 
and  the  second  Monday  of  November. 

•  Clerk's  ollloc  first  division,  at  Top«ka ;  soeond  division,  at  Wiefaita ;  third 
division,  at  Fort  Seott 
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NOTE. 

This  volume  contains  the  opinions  delivered  in  April,  1909, 
that  were  not  reported  in  the  preceding  volume,  and  all  of  the 
opinions  delivered  in  May,  June,* July  and  October,  1909.  It 
contains  127  opinions  delivered  by  the  Justices,  as  follow: 
Johnston,  C.  J.,  18;  Burch,  J.,  14;  Mason,  J.,  21;  Smith,  J., 
21;  P(«TBB,  J.,  15;  Graves,  J.,  19;  Benson,  J.,  19.  Opinions 
per  curiam  were  delivered  in  49  cases,  all  of  which  are  reported. 
Mr.  Chief  Justice  Johnston  rendered  a  dissenting  opinion  in 
one  case  (p.  57)  and  dissented  in  another  case  (p.  49).  Mr. 
Justice  BuscH  dissoited  in  two  cases  (pp.  260,  587).  Mr.  Jus- 
tice Mason  rendered  an  opinion  specially  concurring  in  one  case 
(p.  805).  Mr.  Justice  Smith  rendered  a  dissenting  opinion  in 
one  case  (p.  807).  Mr.  Justice  Porter  rendered  dissenting 
opinions  in.  two  cases  (pp.  466,  586)  and  dissented  in  another 
case  (p.  49) .    Mr.  Justice  Benson  dissented  in  one  case  (p.  628) . 

A  list  of  all  cases  appealed  from  this  court  to  the  supreme 
court  of  the  United  States  and  disposed  of  by  that  court  will  be 
found  in  the  preceding  pages  of  this  volume. 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


SUPREME  COURT, 

STATE  OF  KANSAS. 


JANUARY  TERM,  1909. 


PRESENT: 
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Hon.  henry  F.  mason, 

Hon.  CLARK  A.  SMITH, 

Hon.  SILAS  W.  PORTER, 

Hon.  CHARLES  B.  GRAVES, 

Hon.  ALFRED  W.  BENSON, 


Justices. 


Robert  S.  Hendricks  v.  James  C.  Brooks, 

No.  16,951. 
SYLLABUS  BY  THE  COURT. 

1.  Evidence — Extrinsic — Identity  of  a  Mortgage  with  One  Z>«- 
scribed  in  a  Deed,  The  identity  of  a  mortgage,  dated  No- 
vember 1  and  acknowledged  November  20,  with  a  mortgage 
described  in  a  deed  as  for  the  same  amount  and  as  dated  on 
the  20th  day  of  the  same  month,  is  a  question  of  fact  which 
may  be  proved  by  evidence  aliunde. 

2.  Contracts — Statute  of  Fraude — Assumption  of  a  Mortgage — 
Acceptance  of  Deed — Evidence,  The  acceptance  of  a  deed  by 
the  terms  of  which  the  grantor  warrants  the  land  to  be  free 
and  clear  of  all  encumbrances,  ''except  a  mortgage  of  $500, 
dated  November  20,  1888,  which  grantee  assumes  and  agrees 
to  pay,''  makes  it  a  contract  in  writing  binding  upon  the 
grantee  to  pay  the  mortgage,  and  suit  can  be  instituted  upon 
it  and  the  same  rights  maintained  as  though  the  deed  were 
also  signed  by  the  grantee;  and  a  subsequent  conveyance  of 
the  land  by  tiie  grantee  is  conclusive  evidence  of  his  accept- 
ance of  the  deed  and  of  the  contract  therein  contained. 

8.  Limitation  op  Actions — Foreclosure  of  a  Mortgage — Ab- 
sence from  the  State,    Upon  the  acceptance  of  such  deed  the 
debt  becomes  the  independent  debt  of  the  grantee  to  the 
1—80  KAN. 
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holder  of  the  mortgage.  The  limitation  of  the  time  for  bring- 
ing a  suit  thereon  begins  to  run  upon  such  acceptance,  and 
the  running  of  the  statute  may  be  suspended  by  the  absence 
of  the  obligor  from  the  state,  as  in  other  cases. 

4.  Foreclosure  of  a  Mortgage,    One  to  whom  the  grantee 

in  such  deed  conveys  the  land  takes  the  title  subject  to  the 
mortgage  lien,  if  such  mortgage  be  of  record,  and  the  lien  of 
the  mortgage  subsists  against  the  land  so  long  as  a  suit  may 
be  maintained  on  the  indebtedness  against  his  grantor;  in 
other  words,  a  suit  to  enforce  the  mortgage  lien  is  not  barred 
by  limitation  until  an  action  against  the  debtor  for  a  per- 
sonal judgment  is  also  barred. 

Error  from  Rawlins  district  court;  William  H. 
Pratt,  judge.    Opinion  filed  April  10,  1909.    Affirmed. 

STATEMENT. 

This  suit  was  brought  by  James  C.  Brooks  to  fore- 
close a  mortgage  on  land  owned  by  Robert  S.  Hen- 
dricks. No  personal  judgment  was  sought  or  obtained 
against  Hendricks,  but  the  amount  due  upon  a  note  and 
mortgage  executed  by  one  Collins  and  wife,  at  a  time 
when  Collins  was  the  owner  of  the  land,  was  found  and 
adjudged  a  lien  on  the  land,  and  the  land  was  ordered 
sold  to  satisfy  the  lien  unless  the  judgment  should 
be  paid. 

The  facts  disclosed  are  in  brief  as  follow:  Collins 
acquired  title  to  the  land  from  the  government  on  No- 
vember 3,  1888.  With  his  wife  he  executed  a  mort- 
gage on  the  land,  dated  November  1, 1888,  to  secure  his 
promissory  note  to  one  Frahm  for  $500.  The  acknowl- 
edgment of  the  execution  of  the  mortgage  was  dated 
November  20,  1888,  and  the  mortgage  was  recorded 
on  the  following  day.  On  the  28th  day  of  the  same 
month  Collins  and  wife  made  a  deed  of  the  land  to  one 
Tate,  and  thereby  warranted  the  land  to  be  free  and 
clear  of  all  encumbrances,  "except  a  mortgage  of  $500, 
dated  November  20,  1888,  which  grantee  assumes  and 
agrees  to  pay."  Soon  after  the  making  of  the  deed, 
and  before  the  maturity  of  the  debt,  Tate  removed 
from  the  state  of  Kansas  with  his  wife,  and  they  were 
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continuously  absent  therefrom  thenceforth  to  the  time 
of  the  trial,  which  occurred  in  November,  1907.  Brooks 
became  the  owner  of  the  note  and  mortgage  by  suc- 
cessive assignments  from  Frahm,  and  Hendricks  be- 
came the  owner  of  the  land  by  conveyance  from  Tate 
prior  to  the  commencement  of  the  suit. 

The  i)etition  was  in  the  usual  form  in  a  foreclosure 
suit,  and  prayed  for  judgment  against  Tate  in  the 
amount  of  the  note  and  interest  and  a  decree  of  fore- 
closure of  the  mortgage  lien  as  to  all  of  the  defend- 
ants. Hendricks  answered  by  a  general  denial,  and 
especially  pleaded  the  statute  of  limitations. 

There  was  no  claim  that,  in  the  conveyance  of  the 
land  from  Tate  to  Hendricks,  Hendricks  assumed  and 
agreed  to  pay  the  mortgage. 

/.  P.  Noble,  fof  the  plaintiff  in  error. 
Bennett  R.  Wheeler,  John  F.  Switzer,  and  Fred  Rob- 
ertson, for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J.:  Four  questions  are  involved  in  the  de- 
termination of  this  case :  ( 1 )  The  identity  of  the  mort- 
gage foreclosed  with  the  mortgage  which  Tate  assumed 
and  agreed  to  pay  in  his  deed  from  Collins  and  wife* 
(2)  Did  the  acceptance  of  the  deed  from  Collins  and 
wife  by  Tate  constitute  an  independent  contract  of  in- 
debtedness from  Tate  to  the  mortgagee  or  his  assignees 
upon  which  the  latter  could,  with  personal  service,  have 
obtained  a  money  judgment  against  Tate?  (3)  Was 
the  personal  action,  if  any  such  action  ever  existed  in 
favor  of  an  assignee  of  the  mortgage  against  Tate^ 
barred  by  the  statute  of  limitation^?  (4)  If  the  mort- 
gage mentioned  in  the  deed  was  the  same  as  the  one 
assigned  to  Brooks,  and  if,  as  it  appears,  an  action  on 
this  indebtedness  was  barred  by  limitation  as  against 
Collins,  was  the  lien  of  the  mortgage  upon  the  land 
thereby  destroyed? 
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The  question  as  to  the  identity  of  the  mortgage  is 
simply  a  question  of  fact  to  be  determined  upon  evi- 
dence by  the  court.  It  is  said  that  because  the  mort- 
gage was  described  in  the  deed  as  dated  November  20, 
•1888,  while  the  mortgage  in  suit  is  dated  November  1, 
1888,  and  acknowledged  on  November  20,  1888,  this  of 
itself  conclusively  proves  that  there  were  two  instru- 
ments. The  evidence,  however,  showed  that  Collins 
did  not  perfect  his  title  to  the  land  until  November  3, 
1888,  and  it  is  as  reasonable  to  suppose,  especially  as 
the  mortgage  was  recorded  November  21,  1888,  that  it 
was  not  completed  or  delivered  until  the  20th  as  that  it 
was  executed  and  delivered  two  days  before  he  acquired 
title  to  the  land.  At  any  rate  this  is  not  conclusive,  but 
is  only  a  circumstance  which  may  be  overcome  by  other 
evidence. 

The  plaintiff,  to  show  the  identity  of  the  instru- 
ments, produced  a  bonded  abstracter,  who  testified  that 
he  had  made  an  abstract  of  this  land  and  that  there 
was  no  other  mortgage  of  record  thereon  dated  prior 
to  the  time  of  the  execution  of  the  deed  from  Collins 
to  Tate.  It  is  urged  that  the  evidence  of  the  bonded 
abstracter  is  incompetent.  He  testified,  however,  to 
nothing  said  to  be  contained  in  the  record,  but  simply 
to  the  negative — ^that  there  was  no  record  of  any  other 
mortgage  existent  at  the  time.  We  think  the  objection 
is  not  well  taken.   (See  2  Wig.  Ev.  §§  1230,  1244.) 

There  was  substantial  evidence  to  sustain  the  finding 
of  the  court  on  this  point,  and  we  can  not  disturb  it. 

The  evidence  is  undisputed  that  Tate,  who  accepted 
the  deed  from  Collins  and  thereby  assumed  and  agreed 
to  pay  the  mortgage  debt,  left  the  state  of  Kansas  be- 
fore the  maturity  of  the  debt  and  has  been  ever  since 
absent  from  the  state.  Therefore,  if  there  ever  was 
any  cause  of  action  against  Tate  in  favor  of  the  mort- 
gagee or  his  assignee,  the  running  of  the  statute  was 
suspended  by  Tate's  absence  and  such  action  was  not 
barred.   (Civ.  Code,  §  21.) 
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It  was,  in  substance,  decided  in  Schmucker  v.  Sibert, 
18  Kan.  104,  that  if  the  cause  of  action  upon  a  note  is 
barred  by  limitation  any  suit  upon  the  mortgage  given 
to  secure  tha  note  is  also  barred,  and,  vice  versa,  if  an 
action  upon  the  note  is  not  barred  a  suit  upon  the  mort- 
gage is  not  barred.  This  decision  has  many  time^ 
been  cited  with  approval  in  this  court.  The  indebted- 
ness of  Tate  to  the  holder  of  the  mortgage  did  not  origi- 
nate in  the  execution  of  the  note  and  mortgage  by  Col- 
lins to  Frahm,  but  in  the  contract  to  assume  the  in- 
debtedness embodied  in  the  deed  from  Collins  to  Tate. 
And,  so  long  as  a  suit  by  the  holder  of  the  mortgage 
could  be  maintained  against  Tate  on  that  contract,  so 
long  survived  the  lien  of  the  mortgage  upon  the  land 
conveyed  by  Tate  to  Hendricks.  This  question  and 
practically  all  the  remaining  questions  in  this  case 
may  be  answered  from  the  following  excerpt  from  the 
opinion  of  Mr.  Justice  Brewer  in  Schmucker  v.  Sibert, 
supra: 

*'The  acceptance  of  the  deed  makes  it  a  contract  in 
writing  binding  upon  the  graijtee,  just  as  the  accept- 
ance by  a  lessee  of  a  lease  in  writing  signed  by  only  the 
lessor  makes  it  a  written  contract  binding  upon  such 
lessee ;  and  suit  can  be  instituted  upon  it,  and  the  same 
rights  maintained,  as  though  it  were  also  signed  by  the 
grantee.  And  Jt  is  not  to  be  considered  as  a  mere 
promise  or  acknowledgment,  as  named  in  the  excep- 
tions to  the  statiite  of  limitations,  and  therefore  to  be 
signed  by  the  party  to  be  charged.  Those  exceptions 
apply  to  debts  already  existing  against  the  parties 
sought  to  be  held,  and  aim  to  continue  in  force  prior 
liabilities.  But  the  grantee  in  such  a  deed  was  not 
liable  before  its  execution.  His  liability  dates  from 
that.  That  is  the  first  contract  he  has  made,  the  first 
obligation  he  has  assumed.  At  that  time  therefore, 
as  to  him,  the  statute  first  commences  to  run.  Nor  is  he 
discharged  by  the  fact  that  the  debt  as  to  the  original 
debtor  has  since  his  promise  become  barred  by  the 
statute  of  limitations.  For  his  contract  is  an  original, 
absolute  promise  to  pay  the  debt,  and  not  a  mere  con- 
tract of  indemnity,  and  to  save  the  original  debtor 
harmless.    The  creditor  may  ignore  the  original  debtor 
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entirely,  and  proceed  directly  and  solely  upon  this 
promise.  The  grantee  is  not  simply  a  surety.  His 
promise  is  not  to  see  that  the  original  debtor  pays,  or 
to  pay  if  he  does  n't.  But  it  is  a  direct,  absolute  and 
unconditional  promise  to  pay  the  debt  to  the  creditor." 
(Page  112.) 

It  can  not  be  said  that  Tate  did  not  accept  this  deed 
or  the  contract  therein  contained  to  pay  the  mortgage, 
although  he  testified  that  he  did  not  think  he  assumed 
and  agreed  to  pay  the  mortgage.  The  deed  itself,  pro- 
duced in  evidence,  is  conclusive  of  the  contract  therein, 
and  the  fact  that  he  conveyed  to  Hendricks  the  title  to 
the  land  which  he  derived  through  this  deed  is  con- 
clusive evidence  that  he  accepted  the  deed  with  its  ob- 
ligations.   (27  Cyc.  1345.) 

We  conclude  that  the  evidence  was  sufficient  to  sus- 
tain the  finding  of  the  court  that  the  mortgage  which 
Tate  assumed  and  agreed  to  pay  by  the  acceptance  of 
the  deed  from  Collins  and  wife  is  the  identical  mort-« 
gage  sued  on ;  that  by  the  acceptance  of  the  deed  from 
Collins  and  wife,  with  the  contract  therein  contained, 
the  contract  inured  to  the  benefit  of  the  holder  of  the 
mortgage,  who  could,  with  personal  service,  have  ob- 
tained a  money  judgment  against  Tate;  that  an  action 
by  the  holder  of  the  mortgage  against  Tate  was  not 
barred  by  limitation  at  the  time  of  the  commencement 
of  this  suit,  the  running  of  the  statute  having  been 
suspended  by  the  absence  of  Tate  from  the  state  of 
Kansas;  that  Hendricks  took  the  land  subject  to  all 
liens  thereon  which  existed  at  the  time  of  the  convey- 
ance from  Tate  to  him,  and  that  a  suit  to  enforce  the 
mortgage^  lien  on  the  land  was  not  barred  by  limita- 
tion until  the  debt  which  it  secured  was  so  barred. 

The  judgment  is  therefore  affirmed. 
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The;  Missouri  Pacific  Railway  Company  et  al 
V.  H.  B.  Stone. 

No.  16,962. 
SYLLABUS  BY  THE  COURT. 

Railroads — Obatructicn  of  Underground  Farm  Crosning — In- 
junction — Damages.  On  the  law  of  this  case  as  declared  in 
a  former  opinion.  Stone  v.  Railway  Co,,  75  Kan.  600,  and  the 
findings  of  fact,  the  judgment  is  affirmed.  « 

Error  from  Coffey  district  court;  Frederick  A. 
Meckel,  judge.  Opinion  filed  April  10,  1909.  Af- 
firmed. 

statement. 

H.  B.  Stone,  the  owner  of  a  farm  in  Coffey  county, 
brought  this  suit  to  enjoin  the  defendants  from  main- 
taining an  embankment  which  obstructed  an  under- 
ground' passage  connecting  the  two  portions  of  his 
farm  separated  by  the  railroad,  and  to  recover  dam- 
ages sustained  during  the  time  the  obstruction  con- 
tinued. The  road  belongs  to  the  Kansas  &  Colorado 
Pacific  Railway  Company,  but  has  been  operated  by 
the  Missouri  Pacific  Railway  Company  since  1901.  It 
was  constructed  in  1885,  by  the  Interstate  Railroad 
Company,  which  acquired  a  right  of  way  through  plain- 
tiffs farm  by  condemnation.  The  plaintiff  appealed 
from  the  award  of  the  commissioners,  and  a  jury  in  the 
district  court  gave  him  an  increased  amount  of  dam- 
ages, which  the  company  paid. 

The  principal  issue  of  fact  is  whether  the  award  of 
damages  was  made  by  the  jury  upon  the  basis  of  a 
reservation  allowing  the  plaintiff  a  right  to  an  under- 
ground passage.  The  plaintiff  claims  that  the  Inter- 
state Railroad  Company,  orally,  through  its  agent, 
U.  W.  Weston,  who  was  its  commissioner  of  right  of 
way,  agreed  to  maintain  the  passageway,  and  that  at 
the  time  the  appeal  from  the  condemnation  proceed- 
ings was  tried  and  when  the  jury  viewed  the  premises 
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the  road  had  already  been  constructed  across  his  farm 
with  a  double  underground  passage,  which  was  main- 
tained until  1901,  when  the  defendants  proceeded  to 
fill  a  part  of  the  passage  with  an  embankment. 

On  the  first  trial  the  court  found  generally  for  the 
defendants,  and  the  plaintiff  brought  the  cause  to  this 
court,  where  the  judgment  was  reversed.  (Stone  v. 
Railway  Co.,  75  Kan.  600.)  After  the  cause  was  re- 
versed and  sent  back  for  trial  the  defendants  by  leave 
of  court  filed  an  amended  answer.  In  addition  to  a 
general  denial  the  answer  contained  (1)  a  verified  de- 
nial of  the  agency  of  Weston  as  commissioner  of  right 
of  way  of  the  Interstate  Railroad  Company,  (2)  a 
claim  that  the  plaintiff  had  stood  by  and  permitted  the 
subway  to  be  filled  and  had  taken  no  steps  to  prevent 
the  action  of  the  railroad  company,  and  was  therefore 
estopped,  and  (3)  that  the  defendants  filled  up  the 
passageway  in  order  to  strengthen  their  road  and  for 
the  public  good,  and  without  damage  to  the  plaintiff. 
On  the  second  trial  the  court  found  for  the  plaintiff 
and  gave  him  a  permanent  injunction  restraining  the 
defendants  from  maintaining  the  obstruction,  and 
awarded  him  $480  damages  which  accrued  during  the 
time  the  obstruction  was  maintained.  The  defendants 
have  brought  this  proceeding  in  error. 

W.  P.  Waggener,  B.  P.  Waggener,  and  E.  N.  Connal, 
for  the  plaintiffs  in  error. 

W.  W.  Brown,  and  J.  D.  Frazier,  for  the  defendant 
in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  judgment  must  be  affirmed.  The 
law  of  the  case  was  declared  in  the  former  opinion 
and  controls,  and  the^  facts  found  by  the  trial  court 
compel  a  judgment  in  favor  of  the  plaintiff. 

The  first  judgment  was  reversed  for  the  reason  that 
the  uncontradicted  evidence,  excluding  that  given 
orally,  established  the  fact  that  the  right  of  way  was 
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acquired  subject  to  the  plaintiff's  right  x>f  passage  by 
means  of  the  subway  left  at  the  time  the  road  was  con- 
structed, and  it  was  held  that  an  injunction  should 
have  been  granted.  The  contention  therefore  that  in- 
junction is  not  the  proper  remedy  is  precluded  by  the 
former  opinion.  (Headley  v.  ChaUiss,  15  Kan.  602; 
Rettman  v.  Richardson,  17  Kan.  413 ;  Crockett  v.  Gray, 
31  Kan.  346;  Kansas  City  v.  Brady,  53  Kan.  312;  The 
State  V.  Morrison,  67  Kan.  144.) 

On  the  second  trial  plaintiff  offered  additional  testi- 
mony, both  oral  and  record,  which  strengthens  his  case. 
The  findings  of  fact  made  by  the  court  are  very  full  and 
complete,  and  are  amply  sustained  by  the  evidence. 

No  new  principle  of  law  was  brought  into  the  case 
by  the  amended  answer.  As  to  the  first  defense,  the 
court  found  that  Weston  was  the  agent  of  the  Inter- 
state Railroad  Company  for  the  purpose  of  acquiring 
a  right  of  way  and  constructing  the  road,  and  that  as 
such  agent  he  agreed  orally  with  the  plaintiff  that  a 
wide  underground  passageway  would  be  constructed 
on  the  plaintiff's*  farm  and  permanently  maintained, 
and,  further,  that  a  double  underground  passageway 
was  left  according  to  this  agreement  and  continuously 
used  by  the  plaintiff  until  obstructed  by  the  defendants 
in  1901.  Another  finding  is  that  the  double  under- 
ground passageway  was  there  when  the  jury  viewed 
the  premises.  As  to  the  second  defense,  the  court 
found  that  at  the  time  the  defendants  made  the  em- 
bankment and  filled  the  passageway  the  plaintiff  pro- 
tested and  objected,  but  his  protest  was  of  no  avail  to 
prevent  the  action  of  the  defendants,  and  that  he  has 
not  at  any  time  given  his  consent  that  the  passage 
should  be  filled.  We  are  aware  of  no  principle  of 
estoppel  that  applies  to  these  facts.  The  court  properly 
refused  to  find  as  a  fact  that  the  defendants  filled  up 
the  passageway  for  the  purpose  of  strengthening  their 
road  and  for  the  public  good.  It  may  be  conceded  that 
such  was  the  purpose  of  the  defendants,  but  this  would 
give  them  no  license  to  appropriate  the  property  rights 
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of  the  plaintiff  except  by  regular  condemnation  pro- 
ceedings. The  court  found  as  facts  the  separate  items 
of  damage  which  the  plaintiff  sustained  by  reason  of 
the  obstruction.  The  evidence  sustains  these  findings, 
and  entitles  the  plaintiff  to  the  damages  which  the 
court  allowed. 

The  judgment  is  affirmed. 


The  St.  Louis  &  San  Francisco  Railroad  Company 
V.  Charles  R.  Justice. 

No.  16,964. 
SYLLABUS  BY  THE  COURT. 

1.  Damages — Negligence — Proximate  Catcse.  Negligence  or  other 
unintentional  wrong  does  not  furnish  a  foundation  for  a 
cause  of  action  for  damages  unless  it  was  the  proximate  cause 
of  the  injury  sustained. 

2.  Proximate  Cause,    "The  proximate  cause  of  an  injury 

is  that  cause  which,  in  natural  and  continuous  sequence,  un- 
broken by  any  efficient  intervening  cause,  produces  the  injury, 
and  without  which  the  result  would  not  have  occurred.'' 

3.  Proximate    and    Remote  *Cavse8.      "If    two    distinct 

causes  are  successive  and  unrelated  in  their  operation,  one  of 
them  must  be  the  proximate  and  the  other  the  remote  cause. 
In  such  case,  the  law  regards  the  proximate  as  the  efficient 
and  responsible  cause,  and  disregards  the  remote." 

Appeal  from  Johnson  district  court;  WiNFiELD  H. 
Sheldon,  judge.  Opinion  filed  April  10,  1909.  Re- 
versed. 

STATEMENT. 

This  action  was  commenced  in  the  district  court  of 
Johnson  county,  by  Charles  R.  Justice,  to  recover  dam- 
ages for  injuries  received  while  in  the  employment 
of  the  St.  Louis  &  San  Francisco  Railroad  Company. 
The  injuries  were  sustained  February  8,  1907.  This 
action  was  commenced  September  21,  1907. 
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Mr.  Justice  was  employed  as  a  section-hand,  under  a 
foreman  by  the  name  of  George  Nelson.  The  section 
upon  which  he  was  employed  extended  from  Olathe 
south  about  six  miles.  On  the  morning  of  February  8 
the  foreman,  with  a  crew  of  five  men,  including  the 
plaintiff,  started  south  with  two  hand-cars.  The  fore- 
man and  three  of  the  crew  were  on  the  car  in  front, 
and  the  plaintiff  and  C.  E.  Hill  were  on  the  car  follow- 
ing. The  cars  ran  close  together.  When  about  two 
miles  from  Olathe  they  discovered  a  train  coming  from 
the  south.  It  proved  to  be  a  Missouri,  Kansas  &  Texas 
passenger-train  which  ran  regularly-  over  that  road, 
and  was  then  running  on  schedule  time.  The  hand- 
"cars  were  stopped  and  the  foreman  said :  "We  will  take 
this  hand-car  off  here ;  and  the  other  we  will  take  back 
to  the  private  crossing."  The  plaintiff  and  Hill,  with- 
out further  orders,  rolled  their  car  back  to  the  crossing 
indicated  by  the  foreman,  which  was  fifty  to  sixty 
yards  distant,  and  proceeded  to  take  it  off  the  track. 
They  expected  a  man  from  the  other  car  to  follow  them 
and  help  move  their  car,  but  did  not  wait  for  him.  The 
approach  to  the  crossing  was  a  little  steep.  They  lifted 
one  end  of  the  car  off  the  track,  and  when  on  the 
ground  it  pointed  down-hill.  The  plaintiff  was  stand- 
ing at  that  end.  When  the  wheels  were  all  off  the 
rails  the  car  was  inclined  to  go  down  the  approach. 
The  ground  was  frozen  and  had  thawed  enough  to  make 
the  surface  quite  slippery.  On  this  account  the  plaintiff 
could  not  maintain  his  foothold  so  as  to  prevent  the  car 
from  going  down-hill,  and  for  the  same  reason  Hill  was 
unable  to  render  much  assistance.  In  spite  of  their 
efforts  to  hold  the  car  it  crowded  the  plaintiff  down  the 
side  of  the  grade.  In  his  attempt  to  check  the  car  he 
lost  his  balance,  fell,  and  was  run  over  and  seriously 
injured.  A  man  from  the  other  car  reached  them  about 
the  time  the  injury  was  completed,  and  assisted  in  ex- 
tricating the  plaintiff  from  under  the  car.  He  was 
taken  to  the  railway  hospital,  where  he  remained  more 
than  two  months. 
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On  April  2,  1907,  plaintiff  made  a  written  statement 
to  the  defendant's  claim  agent,  describing  how  the  in- 
jury occurred,  which  reads: 

"STATEMENT  OP  CHARLES  JUSTICE. 

"Springfield,  Mo.,  April  2,  '07. 

"At  the  time  I  was  injured  near  Olathe,  Kan.,  on 
February  8, 1907, 1  was  working  on  section  under  fore- 
man George  Nelson. 

"On  leaving  Olathe  in  the  morning  we  had  an  extra 
hand-car  that  we  were  to  take  to  Bonita  for  the  gang 
\^orking  south  of  our  gang,  and  for  something  like  a 
mile  back  toward  Olathe  from  point  where  accident 
occurred.  Charley  Hill  and  I  were  the  only  men  on  the 
regular  car.  Foreman  Nelson  and  the  other  men  all  be- 
ing on  the  extra  car.  They  were  in  front,  and  Hill  and  I 
followed  them  closely. 

"When  we  were  out  about  two  miles  from  Olathe  a 
passenger-train  (I  think  106)  showed  up  about  one 
mile  south  of  us,  and  on  seeing  the  train  approaching 
Foreman  Nelson  remarked  to  the  men  on  both  cars  that 
we  would  set  the  car  he  was  on  off  at  the  point  where 
it  was  then  stopped,  and  that  we  would  run  the  one  Hill 
and  I  were  on  back  to  a  private  crossing,  about  fifty  or 
seventy-five  yards,  on  account  of  not  being  room  to 
put  both  cars  oflf  at  the  same  place. 

"I  did  not  understand  from  Nelson's  remark  that  he 
intended  for  Hill  and  I  to  take  the  car  back  and  put  it 
off  alone,  but  Hill  and  I  voluntarily  rolled  the  car  back 
to  the  crossing  while  Nelson  and  the  other  men  were 
putting  the  other  car  off,  and  in  getting  the  car  off  I 
was  injured. 

"When  we  got  back  to  the  crossing  I  told  Hill  to  put 
his  weight  on  the  rear  end  of  the  car,  and  that  I  would 
take  hold  of  the  forward  end  and  in  this  way  we  would 
take  the  car  off. 

"After  turning  the  car  around  and  starting  to  roll  it 
away  from  the  track  we  managed  it  all  right  until  the 
hind  wheels  dropped  down  off  the  rail,  and  then  the  car 
gave  a  lurch  forward,  and,  as  there  was  snow  and  ice 
on  the  ground,  I  was  unable  to  stop  the  car,  and  I  lost 
my  balance  and  fell  when  I  stepped  back  into  a  ditch, 
and  the  car  followed  after  me  into  the  ditch  and  one  of 
the  handles  at  the  front  end  of  the  car  struck  against 
my  right  foot  and  ankle,  and  I  have  been  unable  to  put 
my  foot  to  the  floor  yet. 
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"As  I  remember,  Nelson  and  the  other  men  had  put 
the  front  car  off  and  were  on  their  way  back  toward 
Hill  and  I  at  the  time  I  was  injured. 

"Two  men  can  put  a  car  like  this  one  off.  at  that 
crossing  without  any  difficulty,  as  it  was  not  a  heavy 
car,  and  there  was  not  much  of  a  load  on  it. 

"The  train  was  not  so  close  but  what  we  might  have 
waited  for  Nelson  and  the  other  men  to  have  assisted 
us,  but  there  was  no  apparent  reason  for  doing  this. 

"I  consider  that  my  injury  was  purely  the  result  of 
an  accident,  and  that  neither  Nelson  nor  any  of  the 
men  were  in  any  way  to  blame  for  it.  There  was  no 
defect  about  the  car  or  track  that  I  know  of,  and  I 
know  of  no  reason  for  saying  that  the  company  is  to 
blame  for  my  injury,  but,  as  I  was  working  for  the 
company's  interest  at  the  time  I  was  injured,  I  feel  that 
the  company  ought  to  pay  me  for  time  lost. 

"I  am  56  years  old,  married,  live  in  Olathe,  and  have 
been  working  for  Frisco  at  different  times  for  the  past 
ten  years. 

"I  have  read  the  above  and  find  it  true. 

(Signed)      C.  R.  Justice." 

During  the  trial,  on  cross-examination  concerning 
this  statement,  he  said : 

"Ques.  In  reference  to  this  statement,  when  you 
wrote  on  this,  'I  have  read  the  above  and  find  it  true,* 
you  did  read  the  statement?   Ans.  Yes,  sir. 

"Q.  It  was  true,  what  you  state  in  here?  A.  Yes, 
sir. 

"Q.  You  say  now  it  is  true  what  was  read  to  you? 
A.  I  say  it  is  true ;  yes,  sir." 

The  description  given  in  the  petition  of  how  the  in- 
jury occurred  is  substantially  the  same  as  the  state- 
ment of  the  plaintiff  herein  given.  The  plaintiff  testi- 
fied on  the  trial,  in  part,  as  follows : 

"Ques.  And  Hill  got  on  the  hind  end  and  you  said 
you  would  take  it  at  the  front  end?    Ans.  Yes,  sir. 

"Q.  After  turning  the  car  around  you  started  to 
roll  it  away  from  the  track  and  managed  it  all  right  un- 
til the  hind  wheels  dropped  off  the  rail — ^that  is  correct? 
A.   Yes,  sir. 

"Q.  [Reading  from  the  statement:]  'And  then  the 
car  gave  a  lurch  forward,  and,  as  there  was  snow  and 
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ice  on  the  ground,  I  was  unable  to  stop  the  car' — is  that 
right?    A.  Yes,  sir. 

**Q.  *And  I  lost  my  balance'?  A.  The  car  shoved 
me. 

"Q.  *And  fell  when  I  stepped  back  into  the  ditch, 
and  the  car  followed  after  me  into  the  ditch  and  one  of 
the  handles  at  the  front  end  of  the  car  struck  against 
my  right  foot  and  ankle,  and  I  have  been  unable  to  put 
my  foot  to  the  floor  yet*— that  is  what  you  said?  A.  I 
don't  think  I  fell ;  I  did  n't  fall." 

"Q.   You  slipped  on  the  ice?   A.  Yes,  sir. 

"Q.   You  knew  ice  was  there?    A.  Yes,  sir. 

"Q.  You  fell?  A.  I  slipped  into  the  ditch — sat  down 
on  the  opposite  bank. 

"Q.    Slipping,  you  fell?    A.  I  sat  down. 

*'Q.  By  slipping  the  hand-car  ran  onto  you  ?  A.  Yes, 
sir. 

"Q.  And  if  you  had  n't  slipped  it  would  n't  have  run 
on  you,  would  it?  A.  I  don't  know  whether  it  would 
or  not. 

"Q.    Were  you  trying  to  hold  it?    A.  I  was  trying  to. 

"Q.  The  only  two  men  who  had  charge  of  it  were 
you  and  Mr.  Hill?    A.  Yes,  sir. 

"Q.    Slipping,  it  come  onto  you?    A.  Yes,  sir. 

"Q.  You  knew  it  was  icy  and  slippery?  A.  Yes  sir; 
we  kiiew  it. 

"Q.    And  slippery?    A.  Yes,  sir. 

"Q.  Let 's  read  on :  *As  I  remember.  Nelson  and  the 
other  men  had  put  the  front  car  off  and  wer($  on  their 
way  back  toward  Hill  and  I  at  the  time  I  was  injured' — 
that  is  right?  A.  Yes;  they  were  coming.  They  got 
their  car  off. 

"Q.   And  were  coming  toward  you?    A.  Yes,  sir. 

"Q.  At  that  time  this  train  you  had  seen  hadn't 
gone  by  yet?    A.  Not  exactly  then. 

"Q.  Now  listen  further:  Two  men  can  put  a  car 
like  this  one  off  at  that  crossing  without  any  difficulty, 
as  it  was  not  a  heavy  car,  and  there  was  not  much  of  a 
load  on  it'?  A.  Two  men  can  put  that  car  off  at  that 
olace. 

"Q*.    You  did  get  it  off  ?    A.  Yes,  sir. 

"Q.  By  your  slipping  it  ran  onto  you?  A.  By  my 
being  unable  to  hold  my  feet. 

"Q.  If  you  had  n't  slipped  it  would  n't  have  run  onto 
you  ?    A.  I  don't  know. 

"Q.    It  was  usual  and  customary  for  two  men  to  take 
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the  car  off?  A.  It  was  customary  for  the  men  handling 
the  car  to  put  it  off. 

"Q.    You  did  get  it  off  ?    A.  Yes,  sir. 

"Q.  But  for  the  fact  it  was  slippery  and  you  slipped 
it  would  n't  have  run  onto  you,  would  it?  A.  I  don't 
know  whether  it  would  or  not. 

"Q.  If  you  had  n't  slipped  you  could  have  held  onto 
the  car?    A.  Yes,  sir. 

"Q.  And  prevented  it  from  running  onto  you?  A. 
I  don't  know. 

"Q.  Did  n't  you  say  two  men  could  take  it  off  the 
track?    A.  I  said  they  could  get  it  off  the  track. 

"Q.  You  did?  A.  Yes;  but  we  didn't  manage  it 
after  we  got  it  off. 

"Q.   That  was  due  to  your  slipping?    A.  Yes,  sir. 

"Q.    You  had  told  Hill  where  to  go?   A.  Yes,  sir. 

"Q.  You  had  told  him  to  get  on  top?  A.  Yes,  so  we 
could  raise  it;  he  could  do  more  there  than  he  could  at 
the  other  end. 

"Q.  Listen  further :  The  train  was  not  so  close  but 
what  we  might  have  waited  for  Nelson  and  the  other 
men  to  have  assisted  us,  but  there  was  no  apparent 
reason  for  doing  this,  as  we  two  could  move  it' — ^that  is 
correct,  ain't  it?  A.  I  don't  remember  them  words; 
that  is  what  I  stated,  if  it  is  there. 

"Q.  *I  consider  that  my  injury  was  purely  the  result 
of  an  accident,  and  that  neither  Nelson  nor  any  of  the 
men  were  in  any  way  to  blame  for  it' — is  that  what  you 
said?    A.  I  don't  remember. 

"Q.  Look  at  that  and  see  if  it  is  above  your  signature 
there.    A.  If  it  is  there,  I  said  it. 

"Q.  That  is  correct,  too.  is  n't  it?  A.  I  suppose  it  is 
as  I  understood  it  at  that  time. 

"Q.  You  understood  the  facts  at  that  time  just  as 
well  as  you  understand  them  now,  did  n't  you  ?  A.  I 
don't  look  at  it  the  same  way  exactly;  I  seen  those 
places  afterward  and  changed  my  mind. 

"Q.  What  places?  The  snow  and  ice?  A.  No,  sir; 
the  shape  of  that  ground. 

"Q.  The  ice  was  what  caused  you  to  slip?  A.  I  say 
the  slippery  grade. 

"Q.  It  was  the  snow  and  ice  on  the  ground  that 
caused  you  to  slip?  A.  There  was  a  little  snow  and  ice 
on  the  ground  that  morning  and  thawed  a  little. 

"Q.  'There  was  no  defect  about  the  car  or  track  that 
I  know  of,  and  I  know  of  no  reason  for  saying  that  the 
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company  was  to  blame  for  my  injury' — is  that  what 
you  said?   A.  If  it  is  there,  I  said  it. 

"Q.    That  is  correct,  too?    A.  As  I  understand  it. 

"Q.  As  you  understand  it  now?  A.  I  have  changed 
my  mind  now ;  I  have  seen  the  track  since. 

"Q.  What  was  the  matter  with  the  track?  A. 
Nothing  at  all. 

"Q.  That  part  about  the  track  is  correct?  A.  The 
track  was  in  good  shape." 

C.  E.  Hill,  who  was  with  plaintiff  at  the  time  of  the 
injury,  testified  as  follows : 

"Ques.  And  in  this  way  you  swung  the  car  around 
off  the  track?    Ans.  Yes,  sir. 

"Q.   That  is,  the  hand-car?    A.  Yes,  sir. 

"Q.    You  then  stepped  off  the  car?    A.  Yes,  sir. 

"Q.    And  took  hold  of  the  rear  end?    A.  Yes,  sir. 

"Q.  In  rolling  it  off  the  car  turned  to  one  side?  A. 
Kind  of  lurched  and  slipped  to  one  side. 

"Q.  Do  you  know  what  made  it  turn  to  one  side? 
A.  Ice. 

"Q.  That  covered  the  ground?  A.  Yes;  and  the 
ground  was  sloping. 

**Q.  And  the  ice  on  the  ground  caused  the  car  to 
slip  to  one  side?    A.  Yes,  sir. 

"Q.  I  will  ask  you  if  Justice  controlled  the  car  after 
it  got  off?   A.  He  could  n't. 

**Q.  Was  that  on  account  of  the  slippery  ground? 
A.   Yes,  sir. 

**Q.  Did  he  slip  back?  A.  He  scooted  along  with  the 
car. 

**Q.  After  he  slipped  the  car  then  shoved  on,  sliding 
down  toward  him?   A.  Yes,  sir. 

"Q.  I  will  ask  you  if  the  car  had  rolled  straight  out 
from  the  track  as  you  and  Justice  started  it?  A.  We 
could  have  managed  it. 

"Q.  But  for  the  slipping  of  the  car  on  the  ice  and 
Mr.  Justice  slipping  on  the  ice  you  could  have  managed 
it?    A.  We  was  both  slipping." 

"Q.  Two  men  ordinarily  can  take  charge  of  a  hand- 
car?   A.  Yes;  I  have  taken  it  off  myself. 

"Q.  Were  you  handling  the  car  in  the  usual  and  or- 
dinary and  customary  manner?    A.  Yes,  sir. 

"Q.  You  held  onto  the  hand-car?  A.  As  long  as  I 
could. 
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"Q.  Until  it  got  down  toward  the  ditch,  and  then  it 
got  away  from  you,  too?    A.  Yes,  sir. 

**Q.    You  slipped?    A.   Yes,  sir. 

"Q.  It  got  away  from  you  on  account  of  the  ground 
being  very  slippery?   A.  Being  very  icy. 

"Q.    It  was  very  difficult  to  stand  up?    A.  Yes,  sir. 

"Q.  Then,  as  I  understand  you,  Mr.  Justice  was  hurt 
after  the  hand-car  had  gotten  off  the  track  and  he  had 
struck  in  the  ditch?   A.  Yes,  sir. 

"Q.  You  had  got  the  hand-car  off  the  track  and  out 
of  the  road  of  the  train  ?   A.  Yes,  sir. 

"Q.  Then  Mr.  Justice  slipped  and  the  car  rolled  onto 
him?    A.  Yes,  sir. 

"Q.  Mr.  Berger  asked  you  if  it  is  n't  a  fact  that  the 
car  slipped  because  it  was  slippery;  was  it  because  it 
was  slippery,  or  was  it  because  the  car  was  so  heavy 
you  could  n't  manage  it?  A.  The  ground  was  icy;  we 
had  managed  it  many  a  time  with  as  big  a  load ;  it  was 
icy,  and  I  suppose  it  was  the  load  and  ice  together  that 
caused  it." 

The  allegations  in  the  petition  read : 

"And  plaintiff  says  that  said  injuries  and  damage 
were  and  are  the  direct  and  proximate  result  of  the 
negligence  and  want  of  care  of  said  defendant  corpo- 
ration, its  servants,  officers,  agents  and  employees,  in 
this,  to  wit,  that  said  section  foreman,  George  Nelson, 
knew,  or  by  the  exercise  of  ordinary  care  and  caution 
woiild  have  known,  that  said  passenger-train  was  due 
at  said  place  before  discovering  the  approach  of  said 
train  as  aforesaid,  and  in  time  to  have  avoided  all 
danger,  and  to  have  safely  removed  said  car  from  the 
track,  said  train  being  a  regular  Missouri,  Kansas  & 
Texas  passenger-train  running  on  said  road  and  being 
due  at  the  time,  or  soon  after,  said  hand-car  left  Olathe ; 
that  said  Nelson  was  negligent  in  not  providing  a  suffi- 
cient number  of  men  to  safely  remove  said  car  from  the 
track  as  aforesaid,  said  foreman  well  knowing  that  two 
men  could  not  safely  handle  the  said  car  in  removing  it 
from  the  track  before  the  approach  of  said  train ;  that 
said  section  foreman,  George  Nelson,  was  guilty  of 
negligence  and  want  of  care  in  not  giving  timely  warn- 
ing of  the  approach  of  said  passenger-train,  and  in  not 
causing  said  cars  to  be  safely  removed  from  said  rail- 
way track  before  the  approach  of  said  train,  so  as  not 
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to  endanger  the  lives  of  plaintiff  and  others  on  said 
hand-cars." 

The  petition,  in  describing  the  manner  in  which  the 
injury  was  received,  says : 

"That  at  the  crossing  aforesaid  the  railroad  bed  was 
graded  to  an  elevation  of  about  five  feet  above  the  level 
of  the  surrounding  ground,  and  said  crossing  was  con- 
structed with  abrupt  approaches,  which  were  short  and 
steep ;  that  at  said  time  the  ground  was  frozen,  but  the 
surface  had  thawed,  and  was  muddy  and  slippery;  that 
plaintiff,  in  removing  said  car  from  the  track,  was  on 
the  lower  side  of  the  car  away  from  the  track,  and  on 
the  approach  to  said  crossing,  and  said  Hill  was  on  the 
upper  side  next  to  the  track;  that  owing  to  the  slip- 
pery condition  of  the  ground  and  the  steepness  of  said 
crossing,  and  the  great  weight  of  said  car,  plaintiff  and 
said  Hill  were  imable  to  hold  said  car,  but  it  moved 
down  said  approach,  pushing  plaintiff  before  it,  and  the 
wheel. of  said  hand-car  ran  on  and  against  the  foot, 
ankle  and  leg  of  plaintiff,  cutting,  crushing  and  wound- 
ing plaintiff's  foot." 

The  defendant  filed  a  general  demurrer  to  the  pe- 
tition, which  was  overruled.  A  demurrer  was  also 
filed  to  the  plaintiff's  evidence,  which  was  overruled. 
Whereupon  defendant  rested  without  producing  any 
evidence.  Instructions  were  requested  whi6h  amounted 
to  a  direction  to  return  a  verdict  in  favor  of  the  de- 
fendant, which  were  refused.  A  verdict  was  returned 
in  favor  of  the  plaintiff,  and  the  defendant  brings  the 
case  here  for  review. 

W.  F.  Evans,  I.  P.  Dana,  and  A.  L.  Berger,  for  the 
plaintiff  in  error. 

C  W.  Gorsuch,  J.  P.  Hindman,  and  J.  G.  Johnston, 
for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J.:  It  is  claimed  by  the  defendant  that  the 
district  court  erred  in  refusing  to  sustain  the  de- 
murrer to  the  petition,  in  overruling  the  demurrer  to 
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plaintifTs  evidence,  and  in  refusing  the  instructions 
requested.  These  claims  of  error  are  founded  upon  the 
theory  that  neither  the  facts  alleged  in  the  petition  nor 
those  shown  by  the  evidence  are  sufficient  to  constitute 
a  cause  of  action  in  favor  of  the  plaintiff  and  against 
the  defendant.  They  may,  therefore,  all  be  considered 
together. 

The  plaintiff  was  seriously  injured.  The  amount  of 
the  verdict  is  reasonable,  if  the  defendant  is  liable  for 
anything.  The  railroad  company  denies  being  negli- 
gent in  any  particular,  and  insists  that,  even  if  it  were 
negligent,  as  alleged  in  the  petition,  such  negligence 
was  too  remote  to  create  a  liability  for  the  injury  re- 
ceived by  the  plaintiff. 

Defendant  further  contends  that  the  proximate  cause 
of  such  injury  was  the  slippery  condition  of  the  ground, 
for  which  it  was  not  responsible.  In  the  view  we  have 
taken,  this  is  the  paramount  question  in  the  case.  It 
was  said  in  the  case  of  Ldght  Co.  v.  Koepp,  64  Kan. 
735: 

"It  is  too  well  known  to  need  illustration  that  negli- 
gence or  other  unintentional  wrong  will  not  furnish 
the  foundation  for  a  cause  of  action  for  damages  unless 
it  was  the  proximate  cause  of  the  injury  sustained.** 
(Page  736.) 

In  the  case  of  Railway  Co.  v.  Columbia,  65  Kan.  390,. 
it  was  said : 

"In  cases  of  this  character  where  two  distinct,  suc- 
cessive causes,  unrelated  in  operation,  to  some  extent 
contribute  to  an  injury,  it  is  settled  that  where  there  is 
an  intervening  and  direct  cause,  a  prior  and  remote 
cause  can  not  be  made  the  basis  for  recovery  of  dam- 
ages, if  such  prior  cause  did  no  more  than  furnish  the 
condition,  or  give  rise  to  the  occasion,  by  which  the  in- 
jury was  made  possible.  It  seems  to  be  sound  in  prin^ 
ciple  and  well  settled  by  authority  that  where  it  is  ad- 
mitted or  found  that  two  distinct,  successive  causes, 
unrelated  in  th^ir  operation,  conjoin  to  produce  a  given 
injury,  one  of  them  must  be  the  proximate*,  and  the 
other  the  remote,  cause  of  the  injury,  and  the  court,  in 
passing  on  the  facts  as  found  or  admitted  to  exist,  must 
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regard  the  proximate  as  the  efficient  and  consequent 
cause,  and  disregard  th6  remote  cause."   (Page  399.) 
(See,  also,  Gas  Co.  v.  Dabney,  79  Kan.  820.) 

In  the  case  of  Herr  v.  City  of  Lebanon,  Appellant, 
149  Pa.  St.  222,  it  was  held: 

"If  two  distinct  causes  are  successive  and  unrelated 
in  their  operation,  one  of  them  must  be  the  proximate 
and  the  other  the  remote  cause.  In  such  case,  the  law 
regards  the  proximate  as  the  efficient  and  responsive 
cause,  and  disregards  the  remote."    (Syllabus.) 

In  Goodlander  Mill  Co,  v.  Standard  Oil  Co.,  11  C.  C. 
A.  253,  63  Fed.  400,  it  was  said : 

"The  proximate  cause  of  an  injury  is  that  cause 
wliich,  in  natural  and  continuous  sequence,  unbroken 
by  any  efficient  intervening  cause,  produces  the  injury, 
and  without  which  the  result  would  not  have  occurred." 
(Page  258.) 

Applying  these  principles  to  the  facts  of  this  case  it 
will  not  be  difficult  to  determine  what  was  the  direct 
and  proximate  cause  of  plaintiffs  injuries.  The  injury 
was  received  after  the  hand-car  was  safely  off  the 
track  and  the  road  clear  for  the  passage  of  the  train. 
Aft^  the  wheels  of  the  hand-car  were  off  the  rails  it 
could  not  be  managed  by  the  plaintiff  and  his  helper, 
because  of  the  icy  and  slippery  condition  of  the  ground. 
Except  for  this  condition  the  car  could  have  been  easily 
managed  and  no  injury  would  have  been  sustained. 
This,  in  substance,  is  alleged  in  the  petition,  and  is 
clearly  shown  by  the  evidence.  If  the  necessity  to  de- 
rail the  hand-car  were  a  part  of  the  business  of  the 
railroad  company,  and  constituted  a  link  in  the  chain 
of  causation  which  led  up  to  the  accident,  it  was  a  re- 
mote and  minor  factor,  and  in  no  sense  the  direct  and 
efficient  cause  which  produced  the  injury.  The  de- 
fendant was  not  responsible  for  this  condition  of  the 
ground,  and  had  no  control  over  it.  Its  duty  to  clear 
the  track  for  the  approaching  train  was  fully  and  safely 
accomplished.    These  icy  and  slippery  conditions  were 
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wholly  disconnected  with,  and  had  no  relation  to,  the 
business  of  the  railroad  company  or  with  the  operation 
of  its  road.  They  intervened  after,  and  independent  of, 
all  the  acts  of  the  defendant  mentioned  in  the  petition. 

It  seems  diflScult,  in  view  of  these  facts,  to  avoid  the 
conclusion  that  the  slippery  condition  of  the  ground 
was  the  proximate  cause  of  the  injury.  In  this  view 
the  defendant  would  escape  liability,  perhaps,  even  if 
it  were  negligent  in  its  prior  handling  of  the  hand- 
cars. We  are  inclined  to  the  conclusion,  however,  that 
no  negligence  in  this  respect  has  been  shown.  Hand- 
cars and  trains  of  all  kinds  must  of  necessity  be  oper- 
ated upon  the  main  line  of  every  railroad  at  the  same 
time,  and  negligence  is  not  committed  thereby  if  due 
care  is  taken  to  avoid  collisions.  In  this  case  the 
coming  passenger-train  was  discovered  in  ample  time 
to  remove  the  hand-cars  from  the  track,  and  this  was 
done  before  the  train  reached  the  point  where  the  de- 
railment occurred.  Under  ordinary  circumstances  the 
hand-car  would  have  been  under  the  control  of  the 
plaintiff,  the  injury  would  not  have  occurred,  and  the 
passing  of  the  train  would  have  been  forgotten  like 
any  other  incident  of  daily  occurrence  in  the  operation 
of  a  railroad.  The  condition  of  the  ground  was  as  well 
known  to  the  plaintiff  and  the  other  members  of  the 
crew  as  to  the  foreman.  It  was  equally  open  to  the  ob- 
servation of  all.  The  plaintiff  and  Hill  were  not  di- 
rected to  remove  the  car  alone;  they  expected  assist- 
ance, but  did  not  deem  it  necessary  to  wait,  and  volun- 
tarily imdertook  to  remove  the  car  themselves. 

In  any  view  we  do  not  think  the  plaintiff  has  either 
pleaded  or  proved  a  cause  of  action  against  the  de- 
fendant. The  demurrer  to  the  petition  and  to  the  evi- 
dence should  both  have  been  sustained. 

The  facts  are  not  so  that  we  can  order  a  judgment 
for  the  defendant,  and  therefore  the  judgment  of  the 
district  court  is  reversed  with  direction  to  proceed  in 
accordance  with  the  views  herein  expressed. 
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T.  0.  Tanton  pro  se,  and  as  Trustee,  etc.,  v.  L.  R. 
Martin  et  al. 

No.  15.956. 
SYLLABUS  BY  THE  COURT. 

1.  Contracts — Failure  to  Read — Signature  Obtained  by  Fraud, 
A  recognized  exception  to  the  rule  that  a  party  is  held  to 
know  and  be  bound  by  the  provisions  of  a  writing  which  he 
signs  is  where  one  party  procures  another  to  execute  the 
writing  by  falsely  and  fraudulently  representing  that  it  con- 
tains the  stipulations  previously  agreed  upon  when  in  fact  it 
does  not  and  where  the  party  signing  the  writing  relies  upon 
the  faith  of  these  representations  and  is  thereby  induced  to 
omit  the  reading  of  the  writing  which  he  signs. 

2.  Fraud — Proof.  A  charge  of  fraud  may  be  established  by  a 
preponderance  of  the  evidence.  The  preponderance  which 
overcomes  the  presumption  of  honesty  and  innocence  and  all 
opposing  evidence,  and  is  such  as  will  lead  a  reasonable  man 

^  to  the  conclusion  that  fraud  exists,  meets  the  requirements 
of  the  law. 

3.  Instructions — Request — Estoppel,  A  party  has  no  right  to 
complain  of  an  instruction  which  he  requests  the  trial  court 
to  give. 

Error  from  Sedgwick  district  court;  Thomas  C. 
Wilson,  judge.  Opinion  filed  April  10,  1909.  Af- 
firmed. 

R.  L.  Holmes,  Charles  G.  Yankey,  D.  M.  Dale,  and 
S.  B.  Amidon,  for  the  plaintiff  in  error. 

John  W,  Adams,  and  George  W.  Adams,  for  the  de- 
fendants in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  In  this  action  plaintiff  sought  to 
recover  $200  from  defendants  as  cash  rent  for  the  use 
of  a  house  in  accordance  with  the  terms  of  a  lease  to 
which  defendants'  names  were  signed.  The  defend- 
ants answered  admitting  the  signing  of  the  lease  but 
alleging  that  they  orally  agreed  with  plaintiff's  agent 
to  lease  plaintiff's  farm  for  a  year  and  pay  as  rent  two- 
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fifths  of  the  grain  raised  on  the  farm,  and  also  $60  for 
the  use  of  grass  lands,  and  that  plaintiff's  agent  pro- 
posed that  he  should  reduce  the  agreement  to  the  form 
of  a  written  lease  which  they  should  thereafter  come 
in  and  sign.  It  was  further  averred  that  shortly  after- 
ward plaintiff's  agent  presented  a  written  lease  which 
contained  not  only  the  provisions  agreed  upon  but  also 
a  stipulation  nequiring  defendants  to  pay  the  addi- 
tional sum  of  $200  as  cash  rent  for  a  house  that  was 
on  the  farm ;  that  they  were  induced  to  sign  the  lease 
by  the  false  and  fraudulent  representations  of  plain- 
•  tiff's  agent  that  the  lease  contained  only  the  terms 
orally  agreed  upon,  to  wit,  the  payment  of  two-fifths  of 
the  grain  raised  on  the  farm  and  $60  for  the  grass 
land ;  that,  being  in  a  hurry  and  relying  upon  the  rep- 
resentations so  fraudulently  made,  they  were  induced 
to  sign  the  lease  without  any  knowledge  of  the  200- 
doUar  stipulation;  and  that  the  false  representations 
upon  which  they  relied  were  made  for  the  sole  purpose 
of  defrauding  defendants.  On  this  issue  defendants 
prevailed,  and  plaintiff  complains  that  the  evidence  was 
insuflScient  to  overthrow  the  writing  which  the  defend- 
ants had  signed. 

It  is  contended  that  if  parties  who  sign  an  instru- 
ment can  read  they  will  not  be  heard  to  say  that  they 
did  not  read  or  know  the  contents  of  the  writing,  un- 
less they  were  dissuaded  from  reading  it  by  some 
fraudulent  act,  artifice  or  trick.  Was  there  no  fraud, 
artifice  or  trick  in  the  act  of  plaintiff's  agent  in  telling 
the  defendants  that  the  long,  complicated  writing  of 
about  seven  printed  pages  contained  only  the  provi- 
sions requiring  them  to  pay  two-fifths  of  the  grain  and 
$60  in  cash,  when  he  had  placed  in  the  body  of  the  lease 
a. provision  requiring  them  to  pay  $200  that  had  not 
been  mentioned  in  the  oral  negotiations?  Was  there  no 
fraud,  artifice  or  trick  in  lulling  inquiry  as  to  the  con- 
tents of  such  a  writing  by  falsely  and  fraudulently 
representing  that  it  contained  only  certain  specific 
things,  when  there  had  been  inserted  another  stipula- 
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tion  greatly  enhancing  defendants'  liability?  There  is 
a  well-recognized  exception  to  the  rule  that  a  party  is 
bound  to  know  the  contents  of  a  paper  which  he  signs, 
and  that  is  where  one  party  procures  another  to  sign 
a  writing  by  fraudulently  representing  that  it  contains 
the  stipulations  agreed  upon  when  in  fact  it  does  not 
and  where  the  party  signing  relies  upon  the  faith  of 
these  representations  and  is  thereby  induced  to  omit 
the  reading  of  the  writing  which  he  signs.  It  is  well 
settled  that  a  written  contract  which  one  party  induces 
another  to  execute  by  false  representations  as  to  its 
contents  is  not  enforceable,  and  the  party  so  defrauded^ 
is  not  precluded  from  contesting  the  validity  of  the  con- 
tract by  the  fact  that  he  failed  to  read  it  before  attach- 
ing his  signature.  (Deming  v.  Wallace,  73  Kan.  291; 
Shook  V.  Manufacturing  Co.,  75  Kan.  301 ;  Jewelry  Co. 
V.  Bennett,  75  Kan.  743 ;  Disney  v.  Jewelry  Co.,  76  Kan. 
145.) 

Complaint  is  made  of  the  instructions  of  the  court 
in  regard  to  the  degree  of  proof  required  to  establish 
fraud.  Several  of  the  instructions  touched  on  the  ques- 
tion, and  in  the  tenth  instruction  the  court  charged 
that  "fraud  is  never  presumed,  and  the  burden  is  upon 
the  defendants,  as  heretofore  instructed,  to  prove  by  a 
preponderance  of  the  evidence  the  fraud  by  them  al- 
leged in  their  amended  answer.**  It  is  sometimes  said 
that  proof  of  fraud  must  be  clear  and  convincing,  or 
strong  and  satisfactory,  but  this  is  no  more  than  a  pre- 
ponderance, and  that  is  all  that  the  law  requires. 
Courts  sometimes  disapprove  of  instructions  which 
minimize  the  quantity  of  evidence  necessary  to  repel 
the  presumption  of  innocence  and  establish  fraud 
(Insurance  Co.  v.  Rammelsberg,  58  Kan.  531),  but  a 
preponderance  which  satisfactorily  establishes  the 
fraud  meets  the  requirements  of  the  law.  The  trial 
court  recognized  the  rule  that  fraud  must  be  well  estab- 
lished when  it  told  the  jury  that  the  preponderance  re- 
ferred to  in  the  instructions  did  not  mean  "the  mere 
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greater  number  of  witnesses  upon  the  one  side  or  the 
other,  but  that  evidence  which  is  most  convincing  and 
satisfactory  to  the  minds  of  the  jury."  In  the  absence 
of  evidence  honesty  and  fairness  are  presumed,  and  a 
preponderance  which  overcomes  this  presumption  and 
aU  opposing  evidence  and  is  such  as  will  lead  a  reason- 
able man  to  the  conclusion  that  fraud  exists  is  all  the 
proof  that  the  law  requires. 

Aside  from  this  consideration  the  plaintiff  is  not  in  a 
position  to  complain  of  the  charge  on  this  ground.  The 
instructions  requested  by  plaintiff  in  regard  to  the  de- 
gree of  proof  necessary  to  establish  fraud  only  re- 
quired the  defendants  to  prove  it  "by  a  preponderance 
of  the  evidence,"  without  any  qualifying  or  strength- 
ening language.  The  instructions  given  by  the  court  on 
this  phase  of  the  case  were  a&  strong  as  those  re- 
quested. 

The  judgment  of  the  district  court  is  aflSrmed. 


J.  N.  McDonald  v.  Grace  Yoder. 

No.  16,962. 
SYLLABUS  BY  THE  COURT. 

1.  Negligence — Control  of  Automobilf  Driven  upon  a  Highway. 
Any  person  having  control  or  charge  of  an  automobile  has  the 
right  to  drive  it  upon  any  public  street  or  highway,  but  in  so 
doing  he  must  exercise  every  reasonable  precaution  commen- 
surate with  the  apparent  danger  to  prevent  the  frightening 
of  horses  and  to  insure  the  safety  of  any  person  riding  or 
driving  the  same. 

2. Duty  to  Look  for  Travelers — Presumption  of  Notice, 

It  is  the  duty  of  one  In  charge  of  an  automobile,  driving 
upon  a  public  street  or  highway,  to  look  ahe^d  and  see  all 
persons  and  horses  in  his  line  of  vision,  and  in  case  of  acci- 
dent he  will  be  conclusively  presumed  to  have  seen  what  he 
should  and  could  have  seen  in  the  proper  performance  of  such 
duty. 
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Error  from  Neosho  district  court;  Oscar  Foust, 
judge,  pro  tern.  Opinion  filed  April  10,  1909.  Af- 
firmed. 

S.  C.  Brown,  Bruce  HrGrigsby,  John  J.  Jones,  and 
James  W.  Reid,  for  the  plaintiff  in  error. 

B.  F.  Shinn,  H.  P.  FarreUy,  and  T.  R.  Evans,  for  the 
defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J.:  Defendant  in  error  recovered  a  judg- 
ment for  damages  for  personal  injuries  against  the 
plaintiff  in  error,  who  brings  the  case  here  for  review. 
There  are  substantially  two  grounds  of  error  assigned : 
First,  that  the  court  erred  in  overruling  the  demurrer  to 
th^  plaintiff's  evidence;  second,  that  the  court  erred  in 
•denying  the  defendant's  motion  for  a  new  trial. 

It  appears  by  the  evidence  that  Miss  Yoder  and  two 
other  girls  were  riding  on  horseback  in  the  little  town 
of  Earleton,  going  in  a  westerly  direction  along  the 
main  street,  or  road,  when  McDonald  and  his  son,  com- 
ing from  the  south,  turned  a  corner  250  or  300  feet  west 
from  where  the  girls  were  at  the  time,  and  proceeded 
about  the  middle  of  the  road  toward  the  girls  at  a  speed 
of  from  ten  to  thirteen  miles  an  hour.  The  horses,  es- 
pecially the  horse  of  Miss  Yoder,  manifested  fright  as 
soon  as  the  automobile  came  in  sight,  but  the  automo- 
bile was  driven  toward  them  with  unslackened  speed 
and  without  turning  to  the  right  or  left.  It  was  broad 
daylight,  and  there  was  nothing  to  obstruct  the  view. 
Miss  Yoder's  horse,  soon  after  seeing  the  automobile, 
turned  and  ran  in  a  northeasterly  direction,  and  was 
about  to  pass  under  a  tree  with  a  low-hanging  branch 
when/  to  avoid  being  knocked  off  by  the  limb,  she 
jumped  to  the  ground  and  received  the  injury  com- 
plained of.  The  automobile  passed  her  about  the  time 
she  jumped  to  the  ground. 

There  was  substantial  evidence  to  support  each  of 
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the  foregoing  facts  before  the  demurrer  to  the  plain- 
tiff's evidence  was  filed.  Considering  these  facts  as  ad- 
mitted on  the  hearing  of  the  demurrer  to  the  evidence, 
we  can  not  say  that  a  prima  facie  right  of  recovery  was 
not  established.  An  automobile  is  recognized  in  law 
as  a  proper  vehicle  of  transportation  upon  the  public 
highways  of  the  state.  The  operation  of  the  machine, 
however,  is  subject  to  the  "law  of  the  road,"  as  estab- 
lished by  custom  and  by  statutory  enactment.  Section 
6  of  chapter  67  of  the  Laws  of  1903  reads  as  follows : 

"Every  person  having  control  or  charge  of  a  motor 
vehicle  or  automobile  shall,  whenever  upon  any  public 
street  or  highway  and  approaching  any  vehicle  drawn 
by  a  horse  or  horses,  or  any  horse  upon  which  any  per- 
son is  riding  or  driving  domestic  animals,  operate, 
manage  and  control  such  motor  vehicle  or  automobile  in 
3uch  manner  as  to  exercise  every  reasonable  precau- 
tion to  prevent  the  frightening  of  any  such  horse  or 
horses  or  domestic  animals  and  to  insure  the  safety  and 
protection  of  any  person  riding  or  driving  the  same; 
and,  if  such  horse  or  horses  or  domestic  animals  appear 
restive  and  frightened,  the  person  in  control  of  such 
motor  vehicle  shall  rediice  the  speed  thereof,  and  if 
practicable  turn  to  the  right  and  give  the  road,  and,  if 
requested  by  signal  or  otherwise  by  the  driver  of  such 
horse  or  horses  or  domestic  animals,  shall  proceed  no 
farther  toward  such  animal  or  animals,  but  remain  sta- 
tionary so  long  as  -may  be  necessary  to  allow  such 
horses  or  domestic  animals  to  pass.  This  provision 
shall  apply  to  automobiles  or  motor  vehicles  going 
either  in  the  same  or  in  the  opposite  direction." 

This  section  to  a  large  extent  incorporates  into  the 
statute  the  common  law  as  it  existed  before  the  enact- 
ment, and  is  to  be  interpreted  in  accordance  with  the 
general  principles  of  the  common  law.  It  is  obviously 
incumbent  upon  the  person  having  the  control  of  an  au- 
tomobile, in  the  exercise  of  reasonable  precaution,  to 
prevent  the  frightening  of  horses  or  the  injury  of  per- 
sons riding  or  driving  the  same,  and  to  recognize  the 
probability,  especially  in  localities  where  automobiles 
«re  not  much  used,  that  horses  will  frighten  at  the  ma- 
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chine  even  when  it  is  carefully  managed;  and  it  is  his 
duty  to  keep  a  lookout  for  all  such  animals,  whether 
going  in  the  same  direction  as  his  machine  or  in  the 
opposite  direction.  This  the  defendant  failed  to  do. 
After  the  horse  of  the  plaintiff  manifested  fright  he 
continued  to  approach  it  'with  unabated  speed  and  in 
the  middle  of  the  road.  We  think  the  court  properly 
overruled  the  demurrer  and  left  it  to  the  determination 
of  the  jury  whether  this  was  negligence. 

It  is  urged  that  the  horse  became  fpightened  when 
the  automobile  was  250  or  300  feet  distant  from  it; 
that  the  defendant  had  done  nothing  which  he  had  not 
a  right  to  do  in  using  the  public  highway,  and  had 
omitted  to  do  nothing  which  he  ought  to  have  done  at 
that  time,  and  therefore  that  he  is  not  responsible  for 
the  result.  This  the  jury  found  not  to  be  true.  The  horse 
was  in  plain  view,  and  it  was  defendant's  duty  to  see,  and 
in  legal  contemplation  he  will  be  held  to  have  seen,  that 
the  horse  was  frightened,  yet  he  continued  to  approach 
it  rapidly.  It  can  not  be  said  that  the  horse  did  not  be- 
come more  frightened  by  the  approach  of  the  machine, 
or  that  it  would  have  run  under  the  tree  if  defendant 
had  stopped  after  he  saw  or  could  have  seen  that  it  was 
frightened  or  if  he  had  materially  reduced  his  speed 
or  turned  his  machine  to  the  opposite  side  of  the  road. 
If  the  horse  became  frightened  and  the  injury  occurred 
through  no  fault  of  the  defendant,  he,  of  course,  should 
not  be  held  liable  in  damages.  If,  on  the  other  hand, 
the  defendant  continued  to  approach  the  horse  in  a 
manner  that  naturally  would  and  did  increase  its 
fright,  after  he  could  and  should  have  seen  that  in  so 
doing  he  was  endangering  the  plaintiff's  safety,  he  was 
negligent.  If,  by  failing  to  exercise  such  reasonable 
care  to  avoid  an  accident  as  the  apparent  conditions  re- 
quired, he  caused  the  injury,  he  should  pay  the  reason- 
able damages ;  otherwise  he  should  not.  This  question 
is  in  no  sense  a  question  of  law,  but  is  one  of  fact  for 
the  jury  to  answer  as  to  the  proximate  cause  of  the  in- 
jury. 
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After  the  demurrer  was  overruled  the  defendant 
offered  evidence  which  elicited  practically  no  new  facts, 
except  that  he  himself  swore  that  he  did  not  at  any 
time  see  the  girls  or  the  horses  and  did  not  see  that 
plaintiff's  horse  appeared  frightened.  Several  other 
witnesses  having  testified  to  what  they  saw  and  to  the 
defendant's  opportunity  to  see,  the  jury  had  a  right  to 
believe  that  the  existence  of  these  facts  would  have 
been  obvious  to  him  if  he  had  exercised  any  care  what- 
ever. His  evidence,  instead  of  excusing  his  action, 
may  have  tended  rather  to  make  his  lack  of  care  appear 
wanton  or  reckless. 

The  only  ground  urged  for  allowing  the  motion  for 
a  new  trial  is  that  the  evidence  was  not  suflScient  to 
sustain  the  verdict.  In  this  view  we  can  not  concur. 
We  think  there  was  substantial  evidence  to  sustain  the 
verdict.  It  was  approved  by  the  court,  and  we  can  not 
interfere. 

The  judgment  is  therefore  affirmed. 


The  Buck  Stove  &  Range  Company  et  al.  v.  C.  C. 
Vickers  et  al* 

No.  15,964. 
SYLLABUS  BY  THE  COURT. 

1.  Corporations — Foreign — Time  to  Procure  a  Ldcense — Stare 
Decisis,  The  decision  upon  the  last  review  of  this  case 
{Vickers  v,  Buck^  70  Kan.  584)  that  the  plaintiff  corporations 
should  be  allowed  a  reasonable  time  in  which  to  comply  with 
the  statute  relating  to  foreign  corporations  doing  business  in 
this  state  is  the  law  of  the  case. 

2.  Dissolution — Parties.    A  corporation  which  had  been 

dissolved  and  was  non-existent  for  several  years  before  the 
trial  could  not  maintain  the  suit.  It  had  no  successor,  and  its 
action  was  properly  abated. 

*  Pending  in  the  supreme  court  of  the  United  States  on  a  writ 
of  error  allowed  August  21, 1909. 
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8.  PartiM — Substitution — Laches.    A  corporation  named 

as  a  plaintiff  in  the  suit  had  assigned  its  entire  cause  of 
action  to  another  corporation  before  the  suit  was  com- 
menced. The  assignee  niade  its  first  appearance  in  the  action 
ten  years  after  the  assignment  had  been  made  and  moved 
for  substitution  without  any  claim  of  mistake  in  commencing 
the  suit  in  the  wrong  name.  In  the  meantime  the  corporation 
in  whose  name  the  suit  was  instituted  had  been  dissolved  and 
ceased  to  exist.  Held^  that  there  was  no  error  in  denying  the 
motion  and  abating  the  action. 

4.  Parties — Substitution — Assignee,    Another  one  of  the 

plaintiffs  was  a  foreign  corporation  doing  business  in  this 
state  without  having  complied  with  our  statutes,  and  having 
no  right  to  maintain  a  suit  in  the  courts  of  this  state.  While 
this  suit  was  pending  t^is  corporation  was  adjudicated  a 
bankrupt  and  its  cause  of  action  was  assigned  by  the  trustee 
to  another  foreign  corporation,  which  appeared  in  the  action 
more  than  a  year  afterward  and  asked  to  be  substituted  in 
place  of  the  bankrupt  plaintiff.  Held,  that  the  assignee 
could  acquire  no  better  rights  than  the  plaintiff  had,  and  as 
the  plaintiff  had  no  right  to  maintain  the  suit  it  should  be 
dismissed. 

Error  from  Saline  district  court;  Rollin  R.  Rees, 
judge.    Opinion  filed  April  10,  1909.    Affirmed. 

Af.  B.  Nicholson,  and  W.  J.  Pirtle,  for  the  plaintiffs 
in  error. 

S.  H.  Allen,  Otis  S.  Allen,  and  George  S.  Allen,  for 
the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J.:  These  suits  were  commenced  to  set 
aside  a  conveyance  on  the  ground  of  fraud.  The  pro- 
ceedings upon  three  previous  trials  were  considered  in 
Vickers  v.  Buck,  60  Kan.  598,  65  Kan.  97,  and  70  Kan. 
584.  All  the  plaintiffs  are  foreign  corporations,  and 
judgment  creditors  of  C.  C.  Vickers.  The  court  found 
that  the  conveyance  of  all  the  lands,  except  a  home- 
stead, was  fraudulent,  but  refused  to  give  judgment 
for  any  of  the  plaintiffs,  for  reasons  now  to  be  con- 
sidered. 
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The  defendants  pleaded  that  the  plaintiffs  were  do- 
ing business  in  this  state  without  legal  authority  be- 
cause they  had  not  complied  with  the  statutory  require- 
ments concerning  foreign  corporations,  and  that  they 
had  no  legal  capacity  to  maintain  a  suit  in  the  courta 
of  this  state.  (Laws  1898,  ch.  10;  Laws  1901,  ch.  125.) 
They  also  pleaded  a  homestead  exemption  on  one 
quarter-section  of  the  lands  in  question.  The  court 
found  upon  the  first  of  these  issues  as  follows : 

"The  Samuel  Cupples  Woodenware  Company,  the 
St.  Louis  Refrigerator  &  Wooden  Cutter  Company, 
the  St.  Louis  Glass  &  Queensware  Company  [and  the 
Buck  Stove  &  Range  Company],  have  each  of  them, 
ever  since  1901,  been  sending  traveling  salesmen  into 
this  state,  who  took  orders  from  citizens  of  Kansas 
dealing  in  their  products,  and  sent  them  to  their  re- 
spective houses  at  Stw  Louis.  If  the  orders  were  ap- 
proved at  headquarters,  the  goods  were  shipped  to  the 
customers  in  Kansas,  and  were  paid  for  by  them  by 
remitting  directly  to  the  sellers  at  St.  Louis." 

The  court  concluded  that  the  corporations  named  in 
this  finding  had  no  right  to  maintain  the  suit  until 
they  complied  with  the  statutes  relating  to  foreign  cor- 
porations  doing  business  in  this  state,  that  they  should 
have  a  reasonable  time  to  do  so,  and  allowed  them  five 
months  for  that  purpose  and  continued  the  cause  until 
the  next  term  without  entering  judgment  on  the  find- 
ings. At  the  expiration  of  this  period  the  corporations 
which  were  given  this  opportunity  filed  their  written 
statement  respectfully  declining  so  to  comply  with 
the  laws  of  this  state,  and  protesting  against  the  dis- 
missal of  their  suits  for  their  failure  to  do  so,  giving 
as  their  reasons  that  they  were  engaged  exclusively  in 
interstate  commerce;  that  the  court  had  no  power  to 
impose  such  conditions  upon  them ;  that  such  conditions 
were  in  violation  of  the  constitution  and  laws  of  the 
United  States  relating  to  interstate  commerce;  that 
their  right  to  maintain  the  suits  originated  in  inter- 
state commerce  between  Vickers,  residing  jn  Texas, 
and  citizens  of  states  other  than  Kansas,  and  before 
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the  passage  of  these  statutes ;  and  that  chapter  125  of 
the  Laws  of  1901  was  void  as  contravening  the  com- 
merce clause  of  the  federal  constitution.  They  also 
moved  for  judgment  on  the  findings  upon  substantially 
the  same  ground.  Upon  consideration  of  this  declina- 
tion and  motion  the  court,  when  the  case  was  called  for 
final  judgment,  dismissed  the  suits  as  to  the  corpora- 
tions named,  at  their  costs. 

The  court  found  that  the  Consolidated  Steel  &  Wire 
Company  had  formerly  transacted  business  in  the  same 
manner  as  the  other  corporations,  but  that  it  went  out 
of  business  in  1901,  and  had  not  carried  on  any  busi- 
ness anywhere  since  then.  On  the  hearing  of  motions 
for  a  new  trial  and  for  judgment  the  defendants  sug- 
gested that  this  corporation  had  been  dissolved  in  No- 
vember, 1899.  The  court  upon  competent  evidence 
then  made  the  further  finding  "that  since  the  findings 
of  fact  were  rendered  in  this  case  it  has  been  suggested 
to  the  court  and  shown  by  legal  proofs  duly  made 
hei:*ein  that  the  Consolidated  Steel  &  Wire  Comp&ny 
has  ceased  to  exist,  and  that  said  company  is  a  defunct 
concern,"  and  ordered  that  the  action  be  abated  as  to 
that  party. 

The  court  found  that  another  plaintiff,  the  Galveston 
Rope  &  Twine  Company,  had  been  dissolved  and  its 
charter  forfeited  in  the  year  1896,  and  that  previous  to 
the  forfeiture  and  before  this  suit  was  commenced  it 
had  sold  and  assigned  the  judgment  pleaded  in  its  name 
to  one  Homer,  who  had  assigned  it  to  the  Galveston 
Rope  Company.  As  a  conclusion  of  law  the  court  held 
that  the  Galveston  Rope  &  Twine  Company  could  not 
maintain  the  suit.  A  motion  by  the  Galveston  Rope 
Company  to  be  substituted  in  the  suit  was  filed  August 
3,  1906.  It  appears  that  the  motion  was  considered  at 
the  trial  when  the  findings  were  made,  and  in  the  judg- 
ment the  suit  was  abated  as  to  the  Galveston  Rope  & 
Twin^  Company. 

Aultman^  Miller  &  Co.,  another  plaintiff,  was  adjudi- 
cated a  bankrupt  in  proceedings  under  the  federal 
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bankruptcy  act,  on  April  28,  1903,  and  in  July  follow- 
ing all  its  assets,  including  the  judgment  set  out  in  the 
petition,  were  assigned  to  the  Aultman  &  Miller  Buck- 
eye Company,  a  corporation  organized  under  the  laws 
of  Ohio.  The  latter  company  filed  its  petition  for  sub- 
stitution in  this  suit  May  23,  1906,  to  which  the  de- 
fendants answered  alleging  that  this  corporation  was 
also  doing  business  in  Kansas  without  authority,  and 
was  without  capacity  to  maintain  the  suit.  They  also 
pleaded  the  disability  of  Aultman,  Miller  &  Co.  by  reason 
of  bankruptcy,  that  there  had  been  no  revivor  or  sub- 
stitution for  more  than  one  year  after  the  adjudication, 
and  objected  to  the  substitution.  The  petition  for  sub- 
stitution was  granted  subject  to  the  right  of  th,e  defend- 
ants to  contest  the  right  of  the  petitioner  to  maintain 
the  suit.  At  the  trial  the  suit  was  held  to  be  abated  as 
to  Aultman,  Miller  &  Co.  by  reason  of  the  adjudication 
in  bankruptcy. 

No  complaint  is  made  of  the  findings  of  fact  except 
in  respect  to  the  homestead. 

The  case  was  made,  signed  and  filed  in  the  name  of 
the  original  plaintiffs.  In  the  petition  in  error  the  Gal- 
veston Rope  Company  appears  as  successor  to  the  Gal- 
veston Rope  &  Twine  Company,  and  the  Aultman  ^ 
Miller  Buckeye  Company  as  successor  to  Aultman, 
Miller  &  Co.  The  corporations  whose  names  were  thus 
dropped  do  not  otherwise  appear  in  this  court,  and  the 
corporations  appearing  in  this  court  as  their  successors 
did  not  join  in  making  the  case  for  review  here.  For 
these  reasons  the  defendants  move  to  dismiss  these 
proceedings,  but  in  the  view  we  take  of  the  case  it  will, 
not  be  necessary  to  decide  this  motion. 

The  contention  of  the  plaintiffs  who  were  required 
to  comply  with  the  statutes  relating  to  foreign  corpo- 
rations, as  a  condition  precedent  to  the  entry  of  judg- 
ments in  their  favor,  that  they  were  not  subject  to  the 
provisions  of  such  statute  because  they  were  engaged  in 
interstate  commerce  was  decided  against  that  claim  in 

3—80  KAN. 
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Vickers  v.  Buck,  70  Kan.  584.    That  decision  is  the  law 
of  the  case.    (Railway  Co.  v.  Stone,  amte,  p.  7.) 

The  abatement  of  the  suit  as  to  the  Consolidated 
Steel  &  Wire  Company  is  complained  of.  Since  this 
corporation  had  been  dissolved  in  the  year  1899 — a 
fact  which  is  not  disputed — it  could  not  maintain  the 
suit  nor  enforce  a  judgment.  (MacRae  v.  Piano  Co., 
69  Kan.  457.)  The  defunct  corporation  could  not  be 
heard,  for  its  voice  was  stilled  in  death,  and  it  had  no 
successor  so  far  as  the  record  discloses. 

The  Galveston  Rope  Company,  which  succeeded  to 
the  rights  of  the  Galveston  Rope  &  Twine  Company 
before  this  suit  was  brought,  was  not  a  party  to  the 
suit,  and  the  last-named  corporation  never  had  any 
interest  in  this  suit,  although  commenced  in  its  name. 
If  it  should  be  claimed  that  upon  a  showing  of  mistake 
in  bringing  the  suit  in  the  wrong  name  an  amendment 
or  substitution  should  have  been  allowed,  no  suggestion 
of  mistake  was  made;  and  thfe  motion  for  substitution 
was  not  made  until  1906,  more  than  ten  years  after  the 
suit  was  brought.  A  suit  then  in  the  name  of  the  real 
party  in  interest  would  have  been  twice  barred  by  limi- 
tation. To  say  nothing  of  any  other  ground,  the  de- 
nial of  the  motion  after  so  great  a  lapse  of  time  was 
within  the  discretion  of  the  court,  and  will  not  be  dis- 
turbed. 

The  court  refused  the  petition  of  the  Aultman  & 
Miller  BiTckeye  Company,  as  the  successor  in  interest 
of  Aultman,  Miller  &  Co.,  upon  the  ground  that, 
more  than  one  year  having  elapsed  after  bankruptcy, 
a  revivor  could  not  be  allowed  except  by  consent. 
(Civ.  Code,  §  433.)  In  Cunkle  v.  Interstate  Rid.  Co., 
54  Kan.  194,  following  K.  0.  <&  T.  Rly.  Co.  v.  Smith,  40 
Kan.  192,  it  was  held  that  where  several  railroad  com- 
panies had  been  consolidated  under  a  new  name  the  old 
companies  ceased  to  exist,  and,  no  motion  having  been 
made  to  substitute  the  successor  or  to  revive  the  pro- 
ceedings in  its  name  until  more  than  one  year  after  the 
consolidation,  the  old  companies  had  become  defunct 
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and  a  revivor  could  not  be  allowed  against  one  of  them 
without  the  consent  of  the  new  company.  The  statute 
construed  and  applied  in  these  cases  is  section  40  of  the 
code  of  civil  procedure,  which  provides : 

"In  case  of  the  death  or  other  disability  of  a  party, 
the  court  may  allow  the  action  to  continue  by  or  against 
his  representative  or  successor  in  interest.  In  case  of 
any  other  transfer  of  interest,  the  action  may  be  con- 
tinued in  the  name  of  the  original  party,  or  the  court 
may  allow  the  person  to  whom  the  transfer  is  made  to 
be  substituted  in  the  action." 

The  question  here  i»  whether  bankruptcy  is  a  **disa- 
bility"  as  th^t  term  is  used  in  the  statute,  or  whether  it 
should  be  considered  as  "any  other  transfer  of  interest" 
within  the  meaning  of  the  last  sentence  of  the  section 
quoted.  The  judgment  held  by  the  bankrupt  company 
against  Vickers  was  such  property  as  passed  to  the 
trustee,  and  the  trustee  might,  with  the  approval  of  the 
bankruptcy  court,  have  been  permitted  to  prosecute  in 
his  own  name  the  suit  pending  theY'eon.  (30  U.  S.  Stat, 
at  L.  p.  549,  §  lie.)  This  statute  is  permissive.  The 
trustee  is  not  bound  to  prosecute  actions  that  were 
commenced  by  the  bankrupt  unless  ordered  by  the 
court  in  which  he  is  appointed.  It  has  been  held  that 
the-  trustee  may  in  such  a  case  intervene.  If  he  does 
not,  the  action  does  not  abate,  but  may  be  continued 
by- the  bankrupt  in  his  own  name.  The  failure  of  the 
trustee  to  act  does  not  release  the  defendant  in  such  an 
action.  His  right  to  have  the  recovery  paid  to  the 
proper  party  may  be  secured  by  subsequent  steps  in 
the  action.  (Griffin  v.  Mutiml  Life  Insurance  Company, 
119  Ga.  664;  May  hew  v.  Pentecost,  129  Mass.  332.) 
This  question  was  considered  by  the  federal  supreme 
court  in  an  action  involving  similar  provisions  of  the 
former  bankruptcy  act,  and  Mr.  Chief  Justice  Waite 
in  the  opinion  said : 

"By  section  5047,  Revised  Statutes,  the  assignee  may 
prosecute  or  defend  suits  pending  in  the  name  of  the 
bankrupt  at  the  time  of  the  bankruptcy,  but  there  is 
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nothing  which  renders  it  necessary  for  him  to  make 
himself  a  party  on  the  record  to  do  what  is  thus  al- 
lowed. .  .  .  The  true  rule  is  stated  in  Eyster  v. 
Gaff,  91  U.  S.  521;  Burbank  v,  Bigelow,  92  U.  S.  179; 
Norton  v.  Smtzer,  93  U.  S.  355 ;  Jerome  v.  M'Carter, 

94  U.  S.  734;  M* Henry  v.  La  Societe  Francaise  &c., 

95  U.  S.  58,  and  Davis  v.  Friedlander,  104  U.  S.  570. 
These  cases,  although  the  bankrupt  happened  to  be  a 
defendant,  establish  the  doctrine  that  under  the  late 
bankrupt  law  the  validity  of  a  pending  suit,  or  of  the 
decree  or  judgment  therein,  was  not  affected  by  the 
intervening  bankruptcy  of  one  of  the  parties;  that  the 
assignee  might  or  might  not  be  made  a  party;  and 
whether  he  was  so  or  not,  he  was  equally  bound  with 
any  other  party  acquiring  an  interest  pendente  lite.  It 
is  no  defense  to  the  debt  that  the  creditor  has  become 
a  bankrupt ;  and  if  an  assignee,  after  notice,  permits  a 
pending  suit  to  proceed  in  the  name  of  the  bankrupt 
for  its  recovery,  he  is  bound  by  any  judgment  that  may 
be  rendered."  (Thatcher  v.  Rockwell,  105  U.  S.  467, 
469.) 

(See,  also,  1  Rem.  Bank.  pp.  1010-1015.) 

It  does  not  follow,  however,  that  if  the  court  erred 
in  holding  that  Aultman,  Miller  &  Co.  was  diefunct 
such  error  is  fatal  to  the  judgment.  Adopting  the 
argument  of  the  plaintiffs  that  the  bankruptcy  and 
assignment  by  the  trustee  to  the  Aultman  &  Miller 
Buckeye  Company  should  be  treated  as  mere  transfers 
of  interest,  and  that  the  suit  should  have  been  allowed 
to  proceed  to  judgment  in  the  name  of  the  old  com- 
pany for  the  use  of  the  new  one,  and  treating  the  pro- 
ceedings as  having  been  so  conducted,  we  must  neces- 
sarily hold  that  the  new  company  acquired  no  better 
rights  in  the  litigation  than  its  predecessor  had.  From 
the  stipulation  filed  it  appears  that  Aultman,  Miller  & 
Co.  was  doing  business  in  Kansas  without  complying 
with  our  statutes  relating  to  foreign  corporations,  pre- 
cisely as  the  other  companies  were  doing.  It  is  true  that 
the  other  companies  were  given  an  opportunity  to  com- 
ply with  those  provisions,  but  the  successor  of  this  com- 
pany, instead  of  asking  for  the  same  privilege  or  inti- 
mating in  any  manner  its  wish  to  be  included  in  the 
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leave  given  to  the  others,  moved  for  immediate  judg- 
ment, and  then  joined  in  the  petition  in  error  with  the 
other  corporations  which  had  expressly  declined  to 
accept  the  privileges  so  offered  and  unites  in  the  argu- 
ments made  in  this  court  that  they  could  not  legally  be 
required  to  do  so.  Evidently  it  does  not  desire  to  com- 
ply with  the  condition  offered. 

The  question  relating  to  the  homestead  is  not  very 
material,  as  none  of  the  plaintiffs  can  recover.  In  any 
event  it  was  a  question  of  fact,  and,  the  evidence  being 
conflicting,  we  can  not  disturb  the  finding.  (Martin  v. 
Hoffman,  77  Kan.  185.)  The  facts  found  support  the 
conclusion  reached.    (Shattuck  v.  Weaver,  post.) 

We  find  no  error  in  the  proceedings  affecting  the  sub- 
stantial rights  of  any  party.  The  judgment  is  af- 
firmed. 

Graves,  J.,  not  sitting. 


The  City  of  Hutchinson  v.  George  W.  White. 

No.  16.967. 
SYLLABUS  BY  THE  COURT. 
CJONTRACTS — Error  in  Specificationa — Compensation  for  Extra 
Work — Authority,  A  city  of  the  second  class  let  a  contract 
for  the  construction  of  a  drainage  canal  according  to  plans 
and  specifications  prepared  by  its  engineer,  which  were  made 
a  part  of  the  contract.  The  specifications  gave  the  dimensions 
of  the  canal,  and  contained  a  statement  that  the  excavated 
dirt  should  be  deposited  on  the  banks  of  the  canal  within  a 
specified  space.  It  was  subsequently  ascertained  that  the 
space  designated  would  not  contain  the  dirt,  but  the  con- 
tractor, relying  upon  the  specifications,  had  filled  the  space 
therein  named,  and  was  compelled  to  move  the  remainder 
over  and  beyond  that  which  had  already  been  deposited, 
causing  much  additional  labor  to  what  would  have  been 
necessary  if  the  mistake  in  the  specifications  had  been  discov- 
ered earlier.  The  contract  contained  a  clause  that  the  sum 
therein   stipulated  was  the  limit  of  the  city's  liability  and 
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nothing  would  be  allowed  for  extra  work  unless  authorized  in 
writing  by  the  city  council.  No  such  writing  was  made.  The 
contractor  claimed  pay  for  the  extra  labor  in  moving  dirt. 
H^,  that  he  can  not  recover. 

Error  from  Reno  district  court;  Peter  J.  Galle, 
judge.    Opinion  filed  April  10,  1909.    Reversed. 

STATEMENT. 

The  city  of  Hutchinson  desired  to  construct  a  drain- 
age canal,  and  caused  its  engineer  to  make  plans  and 
specifications  therefor.  It  then  invited  bids  for  doing 
the  work.  The  construction  of  the  canal  was  awarded 
to  the  defendant  in  error,  George  W.  White,  who  en- 
tered into  a  written  contract  a  clause  of  which  reads : 

** Witnesseth :  That  said  party  of  the  first  part,  for 
and  in  consideration  of  the  covenants  and  agreements 
and  payments  to  be  made  as  hereinafter  set  forth, 
hereby  covenants  and  agrees  with  said  party  of  the 
second  part  to  dig  and  construct  a  drainage  canal,  and 
properly  dike  the  same,  within  the  city  of  Hutchinson, 
according  to  certain  plans  and  profiles  ...  of  the 
city  engineer  of  said  second  party,  now  on  file  in  the 
office  of  the  city  clerk  of  said  second  party,  which  plans 
and  profiles  are  hereby  referred  to  and  made  a  part 
hereof ;  and  to  do  all  of  said  work  and  construction  and 
to  be  governed  in  all  respects  and  in  the  fulfilment  of 
this  contract  in  accordance  with  the  specifications 
hereto  attached,  marked  'Exhibit  A'  and  made  a  part 
hereof. 

"In  consideration  of  which  party  of  the  second  part 
covenants  and  agrees  to  pay  to  party  of  the  first  part 
for  same  the  sum  of  eleven  and  nine  hundred  and 
.  ninety-nine  one-thousandths  cents  for  each  cubic  yard 
of  earth  excavated  and  placed  according  to  such  plans, 
specifications  and  profiles,  and  to  make  said  pajnnents 
either  in  warrants  or  bonds  of  said  second  party,  at  the 
option  of  the  second  party,  as  set  forth  in  said  'Exhibit 
A,'  hereto  attached." 

The  specifications,  under  the  head  of  "Instructions 
to  Bidders,"  in  part  read : 

"It  is  the  intention  of  these  specifications  to  provide 
for  these  improvements  in  a  complete,  thorough  and 
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workmanlike  manner.  The  contractor  or  contractors 
to  whom  the  work  is  awarded  shall  furnish  all  ma- 
terials, labor  and  appurtenances  necessary  to  properly 
complete  the  work,  in  accordance  with  these  specifica- 
tions, and  anything  omitted  herein  which  may  be 
reasonably  interpreted  as  necessary  to  such  completion, 
the  council  being  the  judge,  is  to  be  merged  in  the  prices 
bid  for  these  improvements.  No  bid  will  be  accepted 
which  does  not  contain  an  adequate  or  reasonable  price 
for  each  and  every  one  of  the  following,  items.  Bidders 
must  satisfy  themselves  by  personal  examination  of 
the  location  of  the  proposed  work  and  shall  not  at  any 
time  after  the  acceptance  of  the  bid  dispute  or  com- 
plain, nor  assert  that  there  was  any  misunderstanding 
in  regard  to  the  nature  of  the  work  to  be  done." 

Under  the  head  of  "Excavation"  is  the  following 
clause : 

"The  contractor  or  contractors  will  be  required  to 
remove  all  earth  necessary  to  bring  the  bed  of  the  canal 
to  grade,  the  bottom  of  which  shall  be  not  less  than  150 
feet  wide,  with  side  slopes  at  an  angle  of  II/2  to  1, 
which  earth  shall  be  deposited  on  the  50-foot  right  of 
way  on  either  side  of  the  said  canal ;  this  to  be  done  all 
along  the  route,  with  one  exception :  Where  a  free  haul 
will  be  required  to  bring  the  embankment  of  both  sides 
of  the  canal  to  an  elevation  five  feet  above  canal  grade, 
said  embankment  to  have  a  crown  of  not  less  than  ten 
feet  in  width." 

Under  the  head  of  "Extra  Work"  there  is  a  clause 
which  reads : 

"No  claim  whatever  will  be  made  by  the  contractor 
or  contractors  for  extra  materials  or  work,  or  for  a 
greater  amount  of  money  than  is  herein  stipulated  to  be 
paid,  unless  some  changes  or  additions  to  said  work  re- 
quiring additional  outlay  by  the  contractor  or  con- 
tractors shall  first  have  been  ordered  in  writing  by  said 
city  council,  said  writing  to  be  attached  to  the  contract 
for  the  making  of  said  improvements  and  stating  that 
such  work  was  not  included  in  the  contract,  what  the 
extras  are,  and  that  such  are  necessary  for  the  proper 
completion  of  the  work,  or  for  the  security  of  the  work 
previously  done,  and  the  reason  therefor;  provided, 
however,  that  the  city  council  or  their  legally  authorized 
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committee  may  order  'extras'  to  the  maximum  amount 
of  $500  in  the  execution  of  this  contract." 

After  the  work  had  proceeded  the  contractor  con- 
cluded that  the  fifty-foot  strip  of  ground  on  each  side 
of  the  canal  upon  which  the  dirt  as  excavated  was  to  be 
deposited  was  insufficient  to  hold  it,  and  called  the  at- 
tention of  the  engineer  to  such  conclusion.  The  engi- 
neer, however,  did  not  agree  with  the  contractor. 
Later  it  was  discovered  that  the  contractor  was  cor- 
rect, and  a  conference  was  had  by  the  council,  con- 
tractor, and  engineer.  In  the  talk  it  was  decided  that 
the  city  should  dispose  of  a  large  quantity  of  dirt  in 
grading  certain  streets,  which  would  probably  make  use 
of  the  surplus.  The  engineer  and  the  contractor  dif- 
fered as  to  the  amount  of  dirt  there  would  be  in  excess 
of  what  could  be  deposited  on  the  bank  of  the  canal  as 
originally  designed,  and  it  was  finally  decided  that  the 
surplus  dirt,  whatever  the  amount,  should  be  deposited 
on  and  along  the  fifty-foot  strip,  which  was  done.  No 
official  action  was  taken  by  the  council,  and  nothing 
was  reduced  to  writing  upon  the  subject.  The  removal 
of  the  extra  dirt  was  done  after  the  embankment  on 
each  side  of  the  canal  had  been  made,  and  cost  more 
than  if  it  had  been  done  as  the  work  progressed. 

After  the  canal  was  completed  the  contractor  de- 
manded pay  for  the  removal  of  the  extra  dirt  in  addi- 
tion to  the  contract  price  for  which  the  whole  work  was 
to  be  done.  The  city  refused  to  pay,  and  after  a  fruit- 
less attempt  to  settle  the  matter  this  action  was  brought 
in  the  district  court  of  Reno  County,  where  the  plain- 
tiff recovered  $2970,  and  the  city  prosecutes  error. 

A.  C.  Malloy,  for  the  plaintiff  in  error. 
Frank  L.  Martin,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  The  chief  controversy  presented  here  is 
the  contention  on  the  part  of  the  city  that  the  claim  of 
the  plaintiff  is  for  extra  work,  the  recovery  of  which  is 


Digitized  by  LjOOQ IC 


Vol.  80.  JANUARY  TERM,  1909.  41 

Hutchinson  v.  White. 

barred  by  a  clause  in  the  specifications  requiring  all 
such  work  to  be  authorized  by  the  city  in  writing,  which 
clause  by  adoption  became  a  part  of  the  contract.  The 
contractor  insists  that  the  wprk  was  not  extra  work  in 
that  sense,  but  was  work  made  necessary  by  an  error 
in  the  specifications,  and  work  which  was  impossible  of 
performance  under  the  contract. 

It  is  clear  that  the  city  engineer  miscalculated  the 
space  necessary  to  receive  the  dirt  taken  from  the 
canal.  This,  however,  was  a  mere  error  in  mathe- 
matics. The  data  from  which  the  computation  was 
made  clearly  appeared  in  the  plans  and  specifications, 
from  which  the  contractor  made  the  calculations  upon 
which  his  bid  necessarily  depended.  This  was  a  mat- 
ter as  open  to  the  contractor  as  to  the  city  engineer. 
The  bidders  were  especially  warned  to  inform  them- 
selves fully  of  the  work  to  be  done  and  thereby  avoid 
mistakes  and  disputes  afterward.  The  dimensions  of 
the  canal  and  the  size  of  the  dumping-ground  were  each 
clearly  and  definitely  stated.  It  was  expressly  men- 
tioned in  the  specifications  that  the  amount  stipulated 
in  the  contract  must  cover  all  expenses  unless  other- 
wise agreed  in  writing.  These  statements  and  condi- 
tions were  sufficient  to  notify  the  bidders  and  con- 
tractors that  they  must  ascertain  in  advance  what  was 
contemplated  by  the  city  in  its  plans  and  specifications^ 
as  they  would  be  held  strictly  to  a  performance  of  all 
the  work  necessary  to  complete  the  canal.  A  careful 
contractor  would  have  ascertained  whether  the  fifty- 
foot  strip  reserved  for  the  dirt  excavated  was  sufficient 
or  not.  When  the  contractor  discovered  that  it  was 
insufficient  the  question  should  have  been  settled  by 
the  parties  in  the  manner  provided  in  the  contract. 
The  canal,  as  finally  constructed,  was  just  as  the  con- 
tractor and  the  city  cpntemplated  when  the  contract 
was  entered  into.  Each  party  knew  the  dimensions  of 
the  canal,  and  by  a  proper  use  of  ordinary  mathematics 
could  have  ascertained  how  much  dirt  would  have  to  be 
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excavated  and  how  much  space  it  would  occupy  when 
removed.  Whatever  misleading  or  erroneous  conclu- 
sions might  be  reached  by  either  party  in  the  manipu- 
lation of  figures  concerning  these  problems,  the  prac- 
tical fact  stood  clearly  before  them  that  the  contractor 
had  agreed  to  excavate  and  remove  all  the  .dirt  from  the 
canal  and  deposit  it  upon  the  adjacent  land.  This  was 
the  work  he  undertook  to  do.  Each  of  the  parties  un- 
derstood this  alike.  Nothing  could  mislead  them  into 
a  misconception  or  misunderstanding  as  to  this  prop- 
osition, and  no  mathematical  measurement  or  estimate 
could  affect  the  work  to  be  done. 

The  contractor,  by  relying  upon  the  accuracy* of  the 
city  engineer's  estimate  of  the  sp^ce  necessary  to  hold 
the  excavated  dirt,  expended  more  time  and  labor  than 
would  have  been  necessary  if  this  mistake  had  been 
known  earlier.  For  this  additional  time  and  labor  he 
claims  compensation.  It  is  insisted  that  where,  as  in 
this  case,  a  party  wishes  to  have  work  done  according 
to  plans  and  specifications  which  he  prepares  and 
makes  a  part  of  the  contract  he  must  be  held  to  have 
warranted  such  plans  and  specifications  to  be  correct, 
and  the  contractor  may  rely  upon  them  and  will  not  be 
liable  for  any  damages  which  occur  on  account  of 
errors  therein.  In  support  of  this  proposition  the 
case  of  BenUey  and  others  v.  The  State,  73  Wis.  416,  is 
cited.  That  case  does  not  apply  to  the  facts  here  in- 
volved. There  the  contractor  agreed  to  furnish  the 
material  and  construct  a  building  according  to  certain 
plans  and  specifications  and  under  the  direction  of  a 
superintendent.  The  kind  of  material  was  specified  in 
the  contract.  The  building  was  so  constructed,  ac- 
cepted, and  paid  for.  Soon  afterward  it  fell,  not  on 
account  of  the  failure  of  the  contractor  in  any  respect, 
but  because  the  material  and  manner  of  construction, 
as  prescribed  in  the  plans  and  specifications,  were  de- 
fective. The  contractor,  at  the  request  of  the  state, 
restored   the   building   according  to   amended   speci- 
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fications^  and  upOn  the  refusal  of  the  state  to  pay 
him  therefor  he  commenced  an  action  in  which  he  re- 
covered, the  court  holding  that  the  state,  and  not  the 
contractor,  was  responsible  for  the  collapse  of  the 
structure. 

A  man  has  the  right  to  build  a  house  or  construct  a 
drain  on  any  plan  that  suits  him,  and  if  he  furnishes 
the  plan  and  prescribes  the  material,  and  employs  a 
mechanic  to  do  the  work  as  directed,  it  is  the  duty  of 
the  man  so  employed  to  obey  orders,  even  though  he 
thinks  the  house  will  soon  fall  or  that  the  drain  will 
cause  the  water  to  flow  the  wrong  way.  In  such  a  case 
the  owner  assumes  the  control  and  responsibility,  and 
this  is  the  rule  that  controlled  the  Wisconsin  case. 
Here  the  situation  is  materially  different.  While  the 
city  furnished  plans  and  specifications,  they  merely 
contained  an  outline  of  the  work  to  be  done.  They 
contained  nothing  limiting  the  contractor  in  the  man- 
ner of  doing  the  work  which  could  in  any  way  affect 
the  quality  of  the  canal.  The  canal  was  completed  in 
all  respects  as  originally  contemplated  by  the  parties. 
No  complaint  is  made  by  the  city.  The  contractor,  by 
reason  of  his  reliance  upon  the  mathematical  calcula- 
tions of  the  city  engineer  as  to  the  space  required 
for  the  dirt  to  be  excavated,  expended  more  time  and 
labor  than  would  have  been  necessary  if  the  engineer's 
statement  had,  been  correct.  The  only  question,  there- 
fore, which  arises  is,.  Shall  the  city  pay  for  this  extra 
work?  Whatever  may  be  said  as  to  what  the  liability 
of  the  city  would  be  under  ordinary  circumstances,  the 
city  expressly  stipulated  that  no  allowance  would  be 
made  for  extra  work  unless  the  council  ag^'eed  to  do 
so  in  writing;  that  in  the  absence  of  such  writing  the 
sum  stipulated  in  the  contract  must  be  accepted  as  the 
limit  of  the  city's  liability.  We  think  these  provisions 
furnish  a  bar  to  the  contractor's  claim. 

This  applies  to  the  claim  for  additional  compensation 
for  disposing  of  dirt  outside  of  the  fifty-foot  strip  only. 
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We  are  unable  to  ascertain  from  the  abstracts  just 
what  was  claimed  in  the  petition.  They  indicate,  how- 
ever, that  other  issues  were  presented  by  the  plead- 
ings, but  this  question  alone  seems  to  have  been 
presented  to  the  jury  and  is  the  only  matter  presented 
here.  The  decision  is  therefore  limited  to  this  single 
question. 

The  judgment  of  the  district  court  is  reversed,  with 
direction  to  proceed  in  accordance  with  the  views 
herein  expressed. 


Stephen  S.  Brown  e^  aZ.,  as  Partners,  etc.,  v.  Mary 
K.  QuiNTON,  as  Administratrix,  etc. 

No.  16,969. 
SYLLABUS  BY  THE  COURT. 

1.  Administrators — Employment  of  Attorneys — Liability  for 
Fees.  Attorneys  employed  by  an  administrator  to  assist  him 
in  administering  his  trust,  or  to  prosecute  or  defend  an  ac- 
tion for  or  against  him  in  his  official  capacity,  have  no  claim 
they  can  enforce  directly  against  the  estate.  The  adminis- 
trator is  individually  liable  for  such  services,  and  upon  settle- 
ment of  his  accounts  he  may  be  reimbursed  out  of  the  estate- 
for  attorney's  fees  necessarily  paid  out  as  expenses  of  ad- 
ministration. 

2.  Petition — Action  against  Administratrix  for  Attorneys*  Fees 
— Descriptio  Personss — Surplusage,  In  an  action  to  recover 
compensation  for  the  services  of  attorneys  employed  by  an 
administratrix  in  a  former  proceeding  in  behalf  of  the  estate 
of  the  deceased  the  defendant  was  referred  to  as  administra- 
trix in  the  caption,  and  also  in  the  body  of  the  petition,  in 
connection  with  the  employment  of  attorneys.  Held,  that  as. 
the  claim  set  up  in  the  petition  is  a  personal  and  not  an 
official  liability  of  the  defendant  the  reference  to  her  official 
character  should  be  regarded  as  descriptive  of  the  person  and 
may  be  rejected  as  surplusage,  and  the  petition  held  to  state- 
a  cause  of  action  against  the  defendant  as  an  individual. 
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Error  from^  Shawnee  district  court;  Alston  W. 
Dana,  judge.    Opinion  filed  April  10,  1909.    Reversed. 

STATEMENT. 

This  is  an  action  to  recover  for  legal  services  ren- 
dered in  the  courts  of  Missouri.  In  their  petition  plain- 
tiffs alleged  that  they  were  engaged  in  the  practice  of 
the  law,  and  further  alleged : 

"That  the  said  defendant,  Mary  K.  Quinton,  was  on 
the  12th  day  of  April,  1900,  by  the  Honorable  L.  S. 
Dolman,  probate  judge  of  Shawnee  county,  Kansas, 
duly  appointed  administratrix  of  the  estate  of  L.  B. 
Kendall,  deceased,  and  thereafter,  to  wit,  on  the  12th 
day  of  April,  1900,  duly  qualified  and  entered  upon  her 
duties  as  such  administratrix,  and  is  still  acting  in  said 
capacity,  and  has  been  so  acting  since  such  appoint- 
ment. 

"Plaintiffs  further  complaining  allege  that  upon  the 
25th  day  of  June,  1903,  the  said  defendant,  Mary  K. 
Quinton,  administratrix  as  aforesaid,  through  her  duly 
authorized  agent  and  attorney,  Eugene  S.  Quinton,  em- 
ployed these  plaintiffs,  as  attorneys  for  her  in  her  be- 
half, to  prosecute  a  certain  claim  in  the  courts  of  Bu- 
chanan county,  Missouri,  which  action  was  duly  com- 
menced and  prosecuted  during  the  month  of  February, 
1904,  and  known  as  No.  12,676,  S.  B.  Isenhart,  Trustee, 
V.  L.  ilf.  Crawford  et  al.;  that  said  Mary  K.  Quinton, 
administratrix,  through  her  said  agent  and  attorney, 
Eugene  S.  Quinton,  a^  aforesaid,  at  the  time  of  said  em- 
ployment, agreed  to  pay  to  the  said  plaintiffs,  for  the 
services  therein  to  be  rendered,  so  much  as  such  serv- 
ices should  be  reasonably  worth." 

Plaintiffs  then  alleged  that  they  had  performed  the 
services  contemplated  by  the  emplojnnent,  which  the 
parties  agreed  were  reasonably  worth  $1000,  but  that 
the  debt  had  not  been  paid,  and  for  that  sum  plaintiffs 
asked  judgment.  In  the  title  of  the  petition  plaintiffs 
described  defendant  as  "Mary  K.  Quinton,  Administra- 
trix of  the  estate  of  L.  B.  Kendall,  deceased." 

Defendant  answered  as  administratrix,  and  denied 
generally  the  averments  of  the  petition. 

When  the  case  came  on  for  trial  defendant  objected 
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to  the  introduction  of  evidence  because  the  petition  did 
not  state  a  cause  of  action,  which  objection  was  sus- 
tained. Leave  to  amend  the  petition  was  obtained,  but 
later  plaintiffs  declined  to  amend  and  stood  upon  the 
allegations  of  the  petition  as  filed.  The  court  adhered 
to  its  former  ruling,  holding  that  no  cause  of  action 
was  stated  against  the  defendant,  and  dismissed  the 
proceeding.    On  this  ruling  error  is  assigned. 

Eduoin  D.  McKeever,  for  the  plaintiffs  in  error. 
Hazen  &  Gaw,  and  Quinton  &  Quinton,  for  the  de- 
fendant in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  The  plaintiffs  did  not  state  a  cause 
of  action  against  the  estate  of  L.  B.  Kendall,  deceased. 
The  debt  for  which  the  action  was  brought  was  not  one 
that  accrued  against  the  deceased  in  his  lifetime,  and 
was  therefore  not  a  legal  demand  against  the  estate. 
An  administratrix  may,  of  course,  employ  an  attorney 
to  assist  her  in  the  administration  of  the  estate,  or  to 
prosecute  or  defend  actions  brought  for  or  against  the 
administratrix  in  her  official  capacity,  but  the  obliga- 
tion to  pay  for  such  services  rests  primarily  upon  the 
administratrix.  By  the  emplojnnent  she  makes  herself 
personally  liable  for  the  attorney's  fees,  and  is  entitled 
to  an  allowance  for  moneys  necessarily  paid  out  for 
such  services  as  expenses  of  administration.  (Gen. 
Stat.  1901,  §2969.)  To  obtain  compensation  for  their 
services  in  such  a  case  the  attorneys  must  look  to  the 
administratrix  as  an  individual,  and  not  in  her  repre- 
sentative capacity.  The  defendant  therefore  had  no 
authority  to  bind  the  estate  by  her  contract  with  the 
plaintiffs,  and  an  action  to  enforce  her  contract  will  not 
lie  against  her  in  her  capacity  as  administratrix. 
(Tucker  v.  Grace,  61  Ark.  410;  Bnggs  v,  Breen,  123 
Cal.  657;  Sullivan  v.  Lusk,  7  Cal.  App.  186;  Lusk  v. 
Patterson,  2  Colo.  App.  306 ;  Barker  v.  Kunkel,  10  111. 
App.  407 ;  Wait  v.  Holt,  58  N.  H.  467 ;  Gamett  v.  Car- 
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son,  11  Mo.  App.  290;  18  Cyc.  249;  11  A.  &  E.  Encycl. 
of  L.  935.) 

Plaintiffs  contend,  however,  that  the  averments  of 
the  petition  can  and  should  be  regarded  as  setting  forth 
a  cause  of  action  against  defendant  in  her  individual 
capacity.  The  defendant  insists,  on  the  other  hand, 
that  the  pleadings  show  that  the  action  was  brought 
against  Mary  K.  Quinton  in  her  representative  char- 
acter, and  that  this  is  manifest  in  the  title  to  the  action, 
wherein  she  is  designated  as  "administratrix,"  and  also 
in  the  body  of  the  petition,  where  there  is  a  detailed 
statement  of  her  appointment  as  administratrix  and  of 
her  qualification  at  a  particular  time,  and  a  further 
statement  that  she  thereafter  entered  upon  the  duties  of 
the  office,  in  which  capacity  she  is  still  acting.  This  is 
followed,  too,  by  an  averment  that  Mary  K.  Quinton, 
"administratrix  as  aforesaid,"  through  her  agent,  em- 
ployed the  plaintiffs  and  agreed  to  pay  them  what  the 
services  were  reasonably  worth.  It  is  the  view  of  the 
court  that  the  language  referred  to  does  not  require  a 
holding  that  the  action  is  one  against  the  defendant  in 
her  representative  capacity.  It  is  to  be  observed  that 
the  petition  does  not  in  terms  state  that  the  defendant 
is  sued  as  administratrix.  In  protecting  the  interests 
of  the  estate  it  was  the  duty  of  the  defendant  to  employ 
attorneys,  and  plaintiffs  may  have  spoken  of  her  repre- 
sentative character  by  way  of  inducement  to  show  that 
the  claim  was  just  and  one  for  which  she  could  be  reim- 
bursed. Since  the  defendant  is  liable  individually  on 
the  contract  for  such  services,  and  not  in  her  repre- 
sentative character,  the  reference  to  her  as  administra- 
trix should  be  treated  as  descrvptio  personse.  If  the 
cause  of  action  stated  be  one  for  which  the  estate  is 
liable  the  added  words,  "administratrix  of  the  estate 
of  L.  B.  Kendall,  deceased,"  may  be  treated  as  descrip- 
tive of  representative  capacity,  but  if  it  be  only  enforce- 
able against  the  defendant  personally  and  not  officially, 
as  in  this  case,  the  added  words  should  be  regarded  as 
descriptive  of  the  person  and  may  be  rejected  as  sur-^ 
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plusage.  (Keniston  v.  Little,  30  N.  H.  318;  Merritt  v. 
Seaman,  6  N.  Y.  318 ;  L.  H.  and  J.  P.  Rich,  Exrs.  v.  Al- 
bert Sowles,  Admr.,  64  Vt.  408;  Fitzhugh's  ex\or  v.  G. 
F.  Fitzhugh,  11  Grat.  [Va.]  300;  Bennett  v.  Whitney, 
94  N.  Y.  302;  Beevin's  Ex'ors  v.  French,  84  Va.  81; 
Baker  v.  Fuller,  69  Maine,  152 ;  Glisson  v.  Weil,  117  Ga. 
842';  3  Williams,  Exec,  6th  Am.  ed.,  p.  2056  [*1941] ; 
18  Cyc.  978.) 

As  tending  to  show  the  liberal  view  taken  in  plead- 
ing and  practice  in  somewhat  analogous  cases,  refer- 
ence may  be  had,  first,  to  Railway  Co.  v.  Mills,  57  Kan. 
687,  where  a  widow,  entitled  to  maintain  an  action  as 
widow  against  a  defendant  who  caused  the  death  of  her 
husband,  brought  an  action  as  administratrix,  in  which 
capacity  she  could  not  recover.  In  her  petition  she  de- 
scribed'herself  as  widow  as  well  as  administratrix,  and 
it  was  held  that  her  averments  in  regard  to  her  capacity 
as  administratrix  might  be  treated  as  surplusage,  and 
also  that  she  was  entitled  to  recover  as  widow.  An- 
other case  is  Railroad  Co.  v.  Menager,  59  Kan.  687, 
where '  a  landowner  who  was  prosecuting  an  action 
against  a  railroad  company  for  land  taken  as  a  right  of 
way  died.  The  action  was  then  revived  in  the  name. of 
both  his  administrator  and  his  heir.  The  heir  died,  and 
the  administrator  then  obtained  a  revivor  in  his  indi- 
vidual name  as  successor  to  the  heir.  He  was  required 
to  elect  whether  he  would  prosecute  the  action  in  his 
individual  name  or  in  his  official  capacity,  and  he  erro- 
neously elected  to  prosecute  in  his  individual  name; 
and  after  a  trial,  in  which  all  of  the  facts  were  brought 
out,  he  was  permitted  to  recover  as  administrator,  not- 
withstanding the  erroneous  election. 

The  writer  inclines  to  the  opinion  that  under  the 
averments  of  the  petition  the  plaintiffs  should  be  held 
to  have  brought  their  action  against  the  defendant  in 
her  official  capacity.  When  the  court  ruled  that  a  cause 
of  action  was  not  stated  against  the  defendant  as  ad- 
ministratrix plaintiffs  were  given  an  opportunity  to 
amend.    Instead  of  striking  out  the  averments  in  the 
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petition  indicating  that  the  action  was  against  the 
official  rather  than  the  individual  they  chose  to  make  a 
straddle  by  attempting  to  stand  on  the  individual  as 
well  as  the  official  leg,  and  thus  secure  a  footing  in 
court,  whatever  the  ultimate  decision  might  be.  It 
would  have  been  more  fair  to  the  district  court  to  have 
indicated  that  they  rested  their  right  of  recovery  on  the 
personal  liability  of  the  defendant.  Plaintiffs  can  only 
recover  from  defendant  in  the  capacity  in  which  they 
sued,  and  looking  at  the  caption  as  well  as  the  aver- 
ments in  the  body  of  the  petition  it  would  seem  that 
plaintiffs  could  not  much  more  plainly  have  indicated 
that  the  action  was  against  the  defendant  in  her  official 
capacity  than  was  done  in  this  instance.  The  defend- 
ant met  the  issue  tendered  by  answering  as  adminis- 
tratrix, but  it  did  not  occur  to  plaintiffs  that  they  were 
entitled  to  judgment  on  the  pleadings  against  the  de- 
fendant as  an  individual ;  at  least  no  motion  for  judg- 
ment was  made. 

The  court  being  of  the  opinion,  however,  that  a  cause 
of  action  is  stated  in  the  petition,  the  judgment  is  re- 
versed and  the  cause  remanded  for  a  new  trial. 

Johnston,  C.  J.,  and  Porter,  J.,  dissenting. 


l80 

The  State  op  Kansas,  ex  rel.  Fred  S.  Jackson,  as         ^^ 
Attorney-general,  v.  David  E.  Bowden. 

No.  1S,M4. 
SYLLABUS  BT  THE  COURT. 

.  Intoxicating  Lk^uobs — Duty  of  Officera  to  Notify  County 
Attorney  of  Illegal  Traffic.  To  comply  with  section  2462  of 
the  General  Statutes  of  1901,  requiring  the  marshal  and  other 
police  officers  of  a  city  having  notice  or  knowledge  of  any 
violation  of  the  prohibitory  liquor  law  to  notify  the  county 
attorney  of  the  fact  of  such  violation  and  to  furnish  him  the 
names  of  the  witnesses  by  whom  such  fact  can  be  proved,  it 
IS  not  sufficient  that  the  officer  should  merely  talk  occasionally 
4— 80  KAN. 
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with  the  county  attorney  in  a  general  way  about  police  court 
liquor  prosecutions.  The  notification  should  be  given  in  such 
a  manner  that  the  county  attorney  may  know  the  communi- 
cation is  official,  and  in  such  terms  that  he  will  be  put  in 
possession  of  the  specific  information  it  is  designed  to  convey. 

2.  Same,    The  fact  that  violations  of  which  police  officers; 

have  knowledge  are  committed  by  men  and  women,  white  and 
colored,  in  their  homes  and  at  temporary  places,  where  there 
are  no  bars  and  where  liquor  selling  is  not  carried  on  as  a 
business,  so  that  they  merit  the  epithet  of  "migratory,"  does 
not  excuse  failure  to  notify  the  county  attorney. 

3.  Same.    The  fact  that  the  county  attorney  may  be  of 

the  opinion  that  such  cases  are  not  of  sufficient  importance  to 
warrant  state  prosecutions  does  not  excuse  failure  to  notify 
him  of  them. 

4.  Same,    Notifying  the  county  attorney  of  violations  of 

the  law  is  just  like  any  other  regular  police  business.  The 
purpose  is  the  efficient  suppression  and  certain  punishment  of 
crime,  and  to  accomplish  this  purpose  the  county  attorney 
must  be  notified  as  soon  as  the  due  and  orderly  discharge  of 
police  duty  will  permit. 

5.  Quo  Warranto — Office  and  Officers — Judicial  Discretion. 
The  court  has  some  discretion  in  granting  and  refusing  re- 
lief in  actions  of  quo  warranto,  which  it  may  exercise  ac- 
cording to  the  peculiar  facts  of  individual  cases. 

Original  proceeding  in  quo  warranto.  Opinion  filed 
April  10,  1909.    Judgment  for  the  defendant. 

STATEMENT. 

This  is  an  original  proceeding  in  qiu)  warranto, 
brought  by  the  state  to  oust  the  defendant  from  the 
office  of  chief  of  police  of  the  city  of  Kansas  City.  A 
commissioner  was  appointed  to  take  the  evidence  and 
make  findings  of  fact.  His  report,  to  which  no  excep- 
tion is  taken,  follows : 

"(1)  David  E.  Bowden  was  appointed  and  commis- 
sioned as  chief  of  police  or  city  marshal  of  Kansas 
City,  Kan.,  April  9,  1907,  and  has  held  that  office  con- 
tinuously since  that  date. 

"(2)  The  police  court  in  said  city,  between  the  dates 
April  9,  1907,  and  May  16,  1908,  the  date  of  filing  the 
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petition  in  this  case  in  this  court,  tried  thirty-seven 
cases  against  various  parties  involving  the  charges  of 
vagrancy,  maintaining  a  nuisance,  and  selling  liquor, 
in  which  the  defendants  were  found  guilty  in  all  but 
one  case.  A  table  of  such  cases,  with  certain  facts  in 
connection  therewith,  is  hcjreto  attached  and  marked 
'Exhibit  A'  and  made  a  part  of  these  findings. 

"(3)  At  the  trial  of  about  one-half  of  these  cases 
Chief  Bowden  was  present  in  police  court  and  heard 
the  evidence.  He  was  also  present  at  the  time  of  the 
raid  upon  the  house  of  Maggie  Marshall,  on  June  21, 
1907,  when  he  found  a  case  of  beer  in  the  cellar,  which 
was  taken  to  police  headquarters.  On  June  27,  1907, 
he  assisted  in  breaking  open  a  shed  on  North  Fifth 
street,  where  C.  Mathews  had  placed  six  cases  of  beer, 
which  were  confiscated  and  taken  to  headquarters. 
There  was  no  evidence  of  selling  in  connection  with 
this.  On  November  21,  1907,  he  knew  of  the  seizure 
of  beer  by  the  oflScers  going  in  boats  to  a  room  at  276 
Central  street,  during  the  flood,  when  Al  DeGraw  was 
arrested  and  convicted. 

"  (4)  After  consultation  with  the  police  judge.  Chief 
Bowden  ordered  or  knew  of  paroles,  stays  to  leave 
town  and  pardons  in  the  cases  of  W.  J.  Murray,  Ed 
Burke,  H.  C.  Mack,  Wm.  Murray,  Cynthia  Harris,  Ella 
Hobson,  Maggie  Marshall,  Mary  Cannon  and  E.  Can- 
non, as  will  be  seen  by  reference  to  table  of  cases  at- 
tached, 'Exhibit  A.' 

"(5)  Mr.  Bowden  had  several  conversations,  dates 
not  given,  but  commencing  shortly  after  his  term  of 
oflSce  began,  in  which  these  liquor  prosecutions  were 
talked  over  in  a  general  way  with  the  county  attorney, 
referring  to  the  fact  that  the  places  had  been  raided^ 
the  party  operating  brought  to  trial  in  police  court,  and 
sentenced.  The  county  attorney  did  not  deem  the  cases^ 
of  suflRcient  importance  to  prosecute  in  the  name  of  the 
state,  and  the  county  attorney  understood  that,  if  there 
was  a  case  that  would  be  proper,  in  the  judgment  of 
the  prosecuting  attorney,  to  take  charge  of  and  prose- 
cute in  the  name  of  the  state,  Mr.  Bowden  was  there, 
ready  and  willing  to  furnish  any  information  desired. 
But  these  conversations  did  not  arise  from  visits  to  the 
county  attorney  Dy  Mr.  Bowden  for  the  purpose  of 
giving  information  in  regard  to  the  violations  of  the 
prohibitory  liquor  law. 

"(6;  The  ordinances  of  Kansas  City,  Kan.,  require 
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the  city  marshal  to  keep  in  his  office  a  proper  book  in 
which  shall  be  entered  the  name  of  every  person  ar- 
rested for  any  violation  of  the  ordinances  of  the  city, 
the  nature  of  the  otfense  with  which  he  is  charged,  the 
date  of  the  commitment  and  discharge  of  all  persons 
committed  to  the  city  prison,  and  directing  that  no  per- 
son so  committed  should  be  discharged  before  serving 
out  the  full  time  for  which  he  was  committed,  except 
upon  the  written  order  of  the  mayor,  all  of  which  rec- 
ords were  kept  as  provided  by  the  ordinances. 

''The  city  marshal  by  such  ordinances  is  given  con- 
trol over  the  city  jail  and  all  persons  sentenced  to  im- 
prisonment therein  for  the  violation  of  any  ordinance. 

"(7)  Chief  Bowden  was  notified  by  a  special  police- 
man appointed  by  the  mayor  of  several  places  where  it 
was  said  that  liquor  was  being  sold.  He  also  received 
information  by  telephone  and  by  letter  of  a  similar 
character.  These  places  he  investigated,  either  per- 
sonally or  through  the  members  of  the  police  force, 
with  reasonable  diligence.  In  many  places  nothing  was 
found,  but  in  some  beer  was^  seized  and  taken  to  head- 
quarters. 

"(8)  The  defendant,  Bowden,  did  not  know  that  the 
law  required  him  to  report  concerning  the  violations  of 
the  prohibitory  liquor  law  to  the  county  attorney  until 
in  May,  1908,  a  few  days  before  this  suit  was  begun  in 
the  supreme  court  of  the  stated 

"(9)  Shortly  after  May  11,  1908,  defendant  Bowden 
furnished  the  county  attorney  of  Wyandotte  county, 
Kansas,  and  the  assistant  attorney-general  in  said 
county,  with  a  list  of  the  cases  tried,  officers  making  the 
arrests,  and  witnesses  in  the  thirty-four  cases  shown  in 
'Exhibit  B'  of  the  evidence,  being  the  same  subject- 
matter  set  out  in  'Exhibit  A'  of  these  findings  of  fact. 
On  September  20,  1908,  he  mailed  to  the  county  at- 
torney eight  reports  covering  the  period  from  June  12, 
1908,  to  September  14,  1908,  and  again  on  December 
10,  1908,  he  made  a  further  report  to  the  county  at- 
torney of  seven  additional  cases.  He  made  no  other 
written  reports  to  the  county  attorney  or  to  the  as- 
sistant attorney-general. 

"(10)  The  reports,  'Exhibit  B'  of  the  evidence,  re- 
ferred to  in  finding  9  above,  were  made  at  the  request 
of  defendant  Bowden,  by  the  police  clerk,  from  a  docket 
kept  by  him  and  the  police  court  docket.  They  were 
made  from  arrest  slips  turned  in  to  him  by  the  captain 
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of  the  police  sergeants.  The  arrest  slips  were  made 
by  the  sergeants  of  the  different  stations  and  trans- 
mitt^  to  headquarters.  Of  many  of  the  facts  stated 
in  this  letter  to  the  county  attorney,  'Exhibit  B'  of  the 
evidence,  the  chief  of  police,  Bowden,  had  no  personal 
knowlcKige  other  than  that  they  were  the  records  made 
by  officers  under  his  control. 

"  (11)  The  arrests  shown  in  'Exhibit  A'  of  these  find- 
ings were  made  under  an  ordinance  of  Kansas  City, 
Kan.,  known  as  the  'tippling-shop'  ordinance.  De- 
fendant Bowden,  previous  to  his  appointment  as  chief 
of  police,  had  never  been  connected  with  the  police  de- 
partment in*  any  capacity.  Shortly  after  his  appoint- 
ment he  was  taken  ill  and  spent  a  week  or  two  at  Ex- 
celsior Springs.  He  had  also  been  seriously  ill  at  other 
times  during  the  year. 

"  (12)  The  evidence  does  not  disclose  that  any  of  the 
arrests  shown  in  'Exhibit  A'  of  these  findings  were 
made  at  places  where  there  was  any  established  bar  or 
room  where  liquor  selling  was  carried  on  as  a  business. 
So  far  as  disclosed  by  the  evidence  these  violations  of 
the  law  were  by  men  and  women,  both  white  and  col- 
ored, in  their  homes  and  in  temporary  places,  where 
small  quantities  of  liquor  were  kept  for  sale.  Some  of 
the  arrests  show  no  sales,  the  evidence  being  that  beer 
was  found  in  the  cases  in  cellars,  coal-houses  and  shacks 
of  various  kinds,  and  well  merited  the  epithet  of  'mi- 
gratory,' applied  by  the  county  attorney. 

"(13)  Of  the  cases  named  in  'Exhibit  A'  of  these 
findings,  eighteen  were  appealed  to  the  district  court. 
None  of  them  was  ever  tried  in  the  appellate  court. 
The  cases  of  Maggie  Marshall  (No.  14,692),  Lizzie 
Giles  (No.  15,202),  Bud  Patterson  (No.  15,535), 
Mollie  Connors  (No.  16,387)  and  James  Hogan  (No. 
16,393)  were  dismissed  in  the  district  court  by  the  city 
attorney.  Nothing  was  done  to  enforce  the  original 
police  court  sentences  in  these  cases.  There  is  no  evi- 
dence that  mandates  were  sent  down  to  the  police  court 
upon  the  dismissal  of  these  cases  in  the  district  court." 

"On  January  29, 1909, 1  met  C.  W.  Trickett,  assistant 
attorney-general,  attorney  for  plaintiff,  and  H.  S.  Dean 
and  Ralph  Nelson,  attorneys  for  defendant,  at  Kansas 
City,  Kan.,  and  made  the  following 

AMENDMENTS  TO  FINDINGS  OP  FACT: 

"In  finding  No.  3,  after  the  word  'this'  in  the  ninth 
[eleventh]  line,  amend  so  as  to  read :  'Or  in  the  Mar- 
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shall  case.  In  July,  1908,  defendant  knew  of  the  seiz- 
ure of  beer  by  the  officers  going  in  boats  to  a  room  at 
276  Central  street,  during  the  flood,  where  Al  DeGraw's 
place  was.' 

*'In  finding  No.  13  change  is  made  so  that  the  whole 
finding  reads  as  follows :  'Of  the  cases  named  in  'Ex- 
hibit A*  of  these  findings  eighteen  were  appealed  to  the 
district  court.  None  of  them  was  ever  tried  in  that 
court.  In  the  cases  of  Maggie  Marshall  (No.  14,692) , 
Lizzie  Giles  (No.  15,202),  Bud  Patterson  (No.  15,535), 
MoUie  Connors  (No.  15,387)  and  James  Hogan  (No. 
16,393)  the  appeals  were  dismissed  in  the  district  court, 
but  nothing  was  done  to  enforce  the  original  police 
court  sentence  in  these  cases.  The  mandates  were  not 
sent  down  to  the  police  court  upon  the  dismissal  of  these 
appeals.' " 

"Exhibit  A"  referred  to  in  the  findings  gives  the 
numbers  of  the  police  court  cases,  the  names  of  the  de- 
fendants, some  of  whom  appear  more  than  once,  the 
dates  of  the  arrests,  the  charges  preferred,  the  names 
of  the  arresting  officers,  the  names  of  the  officers  who 
were  witnesses,  the  sentences  imposed,  and  some  other 
information. 

* 

Fred  S.  Jackson,  attorney-general,  and  C.  W.  Trick- 
ett,  assistant  attorney-general  for  Wyandotte  county, 
for  The  State. 

S.  R.  Nelson,  D.  C.  McCombs,  John  A.  Hale,  H.  E. 
Dean,  and  Richard  J.  Higgins,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

BuRCH,  J.:  Much  space  is  taken  up  in  the  statute- 
book  with  laws  regulating  the  sale  of  intoxicating 
liquors  for  lawful  purposes,  prohibiting  and  punishing 
sales  for  unlawful  purposes,  and  suppressing  and  pun- 
ishing the  maintenance  of  liquor  nuisances.  The  county 
attorney  of  each  county  is  required  diligently  to  prose- 
cute all  violations  of  these  laws,  and  for  failure  of  duty 
in  this  respect  he  may  be  removed  from  office. 
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Section  2462  of  the  General  Statutes  of  1901  is  a 
part  of  this  scheme  of  laws,  and  reads  as  follows : 

**It  shall  be  the  duty  of  all  sheriffs,  deputy  sheriffs, 
constables,  mayors,  marshals,  police  judges,  and  police 
officers  of  any  city  or  town  having  notice  or  knowledge 
of  any  violation  of  the  provisions  of  this  act,  to  notify 
the  county  attorney  of  the  fact  of  such  violation,  and 
to  furnish  him  the  names  of  any  witnesses  within  his 
knowledge  by  whom  such  violation  can  be  proven.  If 
any  such  officer  shall  fail  to  comply  with  the  provisions 
of  this  section,  he  shall  upon  conviction  be  fined  in  any 
sum  not  less  than  one  hundred  nor  more  than  five 
hundred  dollars;  and  such  conviction  shall  be  a  for- 
feiture of  the  office  held  by  such  person,  and  the  court 
before  whom  such  conviction  is  had  shall,  in  addition 
to  the  imposition  of  the  fine  aforesaid,  order  and  ad- 
judge the  forfeiture  of  his  said  office.  For  a  failure  or 
neglect  of  official  duty  in  the  enforcement  of  this  act, 
any  of  the  city  or  county  officers  herein  referred  to  may 
be  removed  by  civil  action." 

The  primary  purpose  of  this  provision  is  to  put  the 
county  attorney  in  command  of  evidence  whereby  the 
law  may  be  vindicated.  The  presumption  is  that  he 
will  do  his  duty.  Sometimes,  however,  the  county  at- 
torney displays  masterly  inactivity  in  the  enforcement 
of  the  liquor  law,  and  then  the  diligent  and  faithful  ma- 
king of  reports  to  him  by  the  officers  named  may  either 
compel  him  to  act  or  furnish  ground  for  his  removal. 

The  law  was  framed  to  accomplish  results.  Its  letter 
and  spirit  are  unmistakable  to  any  one  who  carefully 
studies  it.  When  the  defendant  took  office  he  bound 
himself  to  fulfil  both.  The  findings  are  conclusive  that 
he  had  knowledge  of  many  violations  of  the  law  and 
knew  the  names  of  the  witnesses  by  whom  such  viola- 
tions could  be  proved.  The  record  he  was  required  to 
keep  and  the  arrest  slips  turned  in  by  his  subordinates 
gave  him  notice  of  the  fact  of  other  violations.  He  did 
nothing  except  to  talk  with  the  county  attorney  in  a 
general  way  about  the  subject  of  liquor  prosecutions 
by  the  city.  This  is  not  what  the  statute  requires.  The 
notification  must  be  given  in  such  a  manner  that  the 
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county  attorney  may  understand  it  is  an  official  commu- 
nication, and  in  such  terms  that  he  will  be  put  in  pos- 
session of  the  specific  information  which  it  is  designed 
to  convey.  The  opinion  of  the  county  attorney  respect- 
ing the  importance  of  the  class  of  cases  discussed  with 
him  was  not  a  lawful  guide  to  the  defendant's  conduct. 
The  county  attorney  is  given  no  authority  to  grade 
violations  of  the  law  and  thus  create  a  standard  of 
duty  for  police  officers.  Nor  could  the  defendant  and 
the  county  attorney  agree  upon  any  policy  to  be  pursued 
which  would  displace  the  statute.  The  statute  fixes  the 
standard  and  settles  the  policy  which  must  be  observed. 

The  fact  that  the  cases  within  the  defendant's  knowl- 
edge were  sporadic,  or,  as  they  are  termed,  "migratory," 
is  immaterial.  The  statute  does  not  recognize  the  clas- 
sification. They  were  violations  of  the  law,  and  if  a 
policeman  know  the  facts  it  is  his  simple  duty  to  notify 
the  county  attorney. 

In  communities  where  persistent  efforts  to  evade  the 
Jaw  are  persistently  opposed  the  liquor  traffic  is  usu- 
ally reduced  to  the  degenerate  state  described  in  find- 
ing No.  11,  and  to  what  is  known  as  "bootlegging." 
The  law  is  not  satisfied  until  such  violations  are  pun- 
ished. When  detected  by  police  officers  they  must  be 
reported  to  the  county  attorney  with  promptitude  or 
successful  state  prosecutions  become  impossible.  Noti- 
fying the  county  attorney  is  just  like  any  other  regular 
police  business.  The  purpose  is  the  efficient  suppres- 
sion and  certain  punishment  of  crime.  Unqualified 
diligence  and  celerity  are  always  necessary  to  accom- 
plish'this  purpose.  Manifestly  the  making  of  weekly 
or  monthly  or  quarterly  reports  is  insufficient.  The 
county  attorney  must  be  notified  just  as  soon  as  the 
due  and  orderly  discharge  of  police  duty  will  permit. 

It  should  not  be  inferred  from  what  has  been  said 
that  the  county  attorney  must  prosecute  indiscrimi- 
nately every  kind  of  a  case  brought  to  his  attention,  even 
though,  under  the  circumstances,  and  considering  the 
evidence  available,  he  has  no  reasonable  prospect  of  se- 
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curing  a  conviction.  As  the  law  officer  of  the  county 
he  possesses  some  discretion,  to  be  exercised  candidly 
and  honestly  in  individual  instances.  But  police  officers 
have  no  discretion  with  reference  to  the  classes  of  cases 
they  should  report. 

Such  being  the  clear  law  of  the  case,  the  question  is 
whether  the  defendant  should  be  ousted  from  office. 
There  is  no  finding  of  corruption  or  of  wilful  disobedi- 
ence of  the  statute.  The  defendant  was  without  police 
experience  when  he  undertook  his  office,  was  ignorant 
of  the  law,  and  has  suffered  from  ill  health.  From  a 
showing  made  in  response  to  a  cost  order  it  appears  he 
is  a  poor  man,  and  his  term  ends  in  a  few  days.  He 
has  been  ready  and  willing  to  do  his  duty,  but  the  atti- 
tude of  the  county  attorney  toward  the  class  of  cases 
with  which  he  has  had  to  deal  seems  to  have  misled 
him.  The  parole  of  prisoners  and  the  enforcement  of 
police  court  sentences  have  nothing  to  do  with  the  case. 
Ignorance  of  the  law  does  not  exculpate,  nor  does  ill 
health,  unless  it  incapacitates  from  duty ;  but  all  the  cir- 
cumstances of  the  defendant's  situation  may  be  con- 
sidered in  connection  with  his  motives,  which  plainly 
enough  are  not  dishonest,  and  so  may  influence  the  dis- 
cretion which  the  court  may  exercise  over  the  ex- 
traordinary remedy  of  quo  warranto.  That  the  court 
has  such  discretion,  see  Tarbox  v.  Sughrue,  36  Kan. 
225 ;  Weston  v.  Lane,  40  Kan.  479 ;  Norton  v.  Wilder, 
48  Kan.  222,  226;  City  of  Topeka  v.  Water  Co.,  58  Kan. 
349;  The  State,  ex  rel,  v.  Wilson,  30  Kan.  661,  671. 

It  is  difficult  to  say  what  will  best  satisfy  the  de- 
mands of  justice  in  the  premises,  but  under  all  the  facts 
the  court  is  of  the  opinion  that  judgment  should  be  ren- 
dered in  favor  of  the  defendant,  and  it  is  so  ordered. 

Johnston,  C.  J.,  (dissenting) :  A  positive  provision 
of  statute  has  been  violated  by  the  defendant,  and  for 
such  violation  the  legislature  in  its  discretion  has  pre- 
scribed the  penalty  of  removal  from  office.  I  doubt  the 
power  of  the  court  to  interpose  its  discretion  as  against 
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that  of  the  legislature  and  thus  relieve  the  defendant 
from  the  consequences  of  his  misconduct.  Although 
there*  are  some  extenuating  circumstances  in  the  de- 
fendant's case,  I  do  not  feel  warranted  in  deciding  that 
the  court  can  overlook  the  violations  of  statute  that 
have  been  established,  nor  in  holding  that  the  defendant 
may  continue  to  hold  the  office  forfeited  by  such  viola- 
tions. 


The  City  of  Leavenworth  v.  Ralph  A.  Ewing. 

No.  16,127. 
SYLLABUS  BY  THE  COURT. 

1.  Municipal  Corporations — License-tax — Domestic  Business  of 
Express  Companies.    The  legislature  has  authorized  the  offi- 

•  cers  of  a  city  of  the  first  class  to  impose  a  license-tax  on  ex- 
press companies  and  agencies  conducting  an  express  business 
within  the  state — ^that  is,  the  business  of  receiving  packages 
from  persons  in  the  city  and  transmitting  them  to  persons  in 
other  places  within  the  state,  and  of  receiving  and  delivering 
packages  transmitted  from  other  places  within  the  state  to 
consignees  in  the  city.    {Topeka  v.  Jones,  74  Kan.  164.) 

2.  License-tax — Interstate  Commsrce.  An  occupation  tax  im- 
posed on  express  companies,  under  an  ordinance  wherein  it 
is  expressly  provided  that  it  shall  only  apply  to  domestic  busi- 
ness and  never  to  interstate  business,  is  not  a  regulation  of  or 
a  burden  upon  interstate  commerce. 

3.  Sams.    A  tax  may  be  imposed  upon  the  business  done 

within  the  state  although  the  express  company  in  carrying 
the  packages  from  one  point  to  another  within  the  state  passes 
for  a  short  distance  over  the  soil  of  another  state. 

4.  Domestic  Business  of  Express  Companies.    It  is  not 

an  objection  to  the  tax  that  much  the  larger  part  of  the  busi- 
ness of  such  company  is  interstate.  If  a  small  but  separable 
and  definite  part  of  the  business  is  domestic  the  express  com- 
pany can  not  escape  payment  of  the  state  tax  imposed  on  that 
part. 
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Error  from  Leavenworth  district  court;  James  H. 
GiLLPATRicK,  judge.  Opinion  filed  April  10, 1909.  Af- 
firmed. 

/.  H.  Wendorff,  for  the  appellee. 
John  T.  O'Keefe,  for  the  appellant. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  Ralph  A.  Ewing,  agent  of  the 
United  States  Express  Company  at  Leavenworth,  was 
^arrested  for  the  violation  of  a  city  ordinance  imposing 
«  license-4;ax  on  express  companies  and  agencies.  He 
was  convicted  upon  the  charge  in  the  city  court,  and 
upon  appeal  was  again  convicted  in  the  district  court. 
In  this  appeal  he  is  complaining  that  the  ordinance 
under  which  he  was  convicted  is  invalid,  and  that^ 
the  statute  providing  for  a  license-tax  on  express  com- 
panies and  agencies  is  inapplicable  and  does  not  war- 
rant the  ordinance  which  was  enacted.  The  statute 
under  which  the  ordinance  was  drawn  provides  that 
the  mayor  and  coimcil  may  levy  and  collect  a  license- 
tax  upon  and  regulate  the  callings  and  occupations 
carried  on  and  operated  within  the  limits  of  the  city, 
^'including  express  companies  and  agencies."  The  or- 
dinance provides  that  no  person,  firm  or  corporation, 
through  his  principal  or  agent,  shall  carry  on  or  con- 
duct any  business,  occupation  or  calling  in  the  city  of 
Leavenworth  without  taking  out  a  license  and  paying 
the  license-tax  prescribed  in  the  ordinance.  It  then 
provides : 

"The  sum  of  $50  per  year  on  the  business  and  occu- 
pation of  express  company,  corporation  or  agency,  in 
receiving  packages  in  the  city  from  persons  in  the  city 
and  transmitting  the  same  by  express  from  this  city 
within  the  state  to  persons  and  places  within  the  state 
and  receiving  in  this  city  packages  by  express  trans- 
mitted within  the  state  from  persons  and  places  in  this 
state  to  persons  within  this  city,  excepting  the  receipt, 
transmission  and  delivery  of  any  such  packages  to  and 
from  any  department,  agency  or  agent  of  the  United 
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States,  and  excepting  the  receipt,  transmission  and  de« 
livery  of  any  such  packages  which  are  interstate  com- 
merce. The  business  and  occupation  of  receiving, 
transmitting  and  delivering  of  the  packages  herein  ex- 
cepted is  not  taxed  hereby." 

The  violation  of  any  of  the  provisions  of  the  ordi- 
nance is  declared  to  be  a  misdemeanor,  for  which  a  fine 
may  be  imposed  of  not  less  than  the  amount  of  the  li- 
cense required  to  be  paid  nor  more  than  double  the 
amount  thereof. 

The  contention  that  the  statute  authorizing  the  tax 
on  occupations  conducted  within  the  city  does  not  in- 
clude the  express  business  of  carrying  packages  from 
other  cities  and  places  of  the  state  into  Leavenworth 
or  of  collecting  packages  in  Leavenworth  and  carry- 
ing them  to  places  within  the  state  but  outside  the  city 
has  been  negatively  answered  in  Topeka  v.  Jones,  74 
Kan.  164. 

It  is  contended,  however,  that  the  ordinance  imposes 
a  tax  and  burden  upon  interstate  commerce,  and  ia 
therefore  invalid.  It  will  be  observed  that  neither  the 
statute  nor  the  ordinance  proposes  to  lay  a  tax  upon 
interstate  business.  On  the  other  hand,  it  is  made  clear 
by  the  terms  of  the  ordinance  that  interstate  business, 
as  well  as  that  done  for  the  United  States,  is  expressly 
excepted  from  its  operation.  It  is  conceded  that  per- 
sons and  corporations  engaged  in  interstate  business- 
may  be  subjected  to  the  payment  of  taxes  properly 
levied  by  the  state  upon  their  property  within  its  bor- 
ders, and  also  on  business  wholly  conducted  within  the 
state ;  and  it  is  likewise  conceded  that  no  state  has  the 
power  to  lay  a  direct  tax  or  burden  upon  interstate 
commerce.  The  supreme  court  of  the  United  States 
has  held  in  a  great  number  of  cases  that  a  tax  levied 
directly  upon  interstate  business  alone  or  upon  such 
business  where  it  is  carried  on  in  connection  with  local 
business,  and  also  a  requirement  that  persons  or  cor- 
porations shall  take  out  a  license  and  pay  a  tax  before 
they  can  conduct  an  interstate  or  local  business,  is  a. 
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burden  on  commerce  between  the  states  and  a  regula- 
tion which  belongs  exclusively  to  congress.  The  fol- 
lowing may-  be  cited  as  a  type  of  many  other  cases : 
Crutcher  v.  Kentucky,  141  U.  S.  47 ;  Leloup  v.  Port  of 
MoUle,  127  U.  S.  640;  Norfolk  &c.  Railroad  Co.  v. 
Penn.,  136  U.  S.  114.  (See,  also.  The  State  v.  Telegraph 
Co.,  75  Kan.  609,  and  cases  therein  cited.)  It  is  equally 
well  settled  that  persons  or  companies  carrying  on  a 
domestic  business  in  connection  with  interstate  busi- 
ness may  be  subjected  to  the  payment  of  a  state  tax 
imposed  on  purely  domestic  business.  In  the  Crutcher 
case,  supra,  after  holding  that  a  statute  which  made  the 
obtaining  of  a  license  a  prerequisite  to  the  doing  of 
interstate  business  was  invalid,  it  was  stated  that 
"taxes  or  license-fees  in  good  faith  imposed  exclusively 
on  express  business  carried  on  wholly  within  the  state 
would  be  open  to  no  such  objection."  (Page  59.)  The 
direct  question  of  the  right  to  impose  a  license-tax  upon 
local  business  carried  on  by  express  companies  doing 
both  local  and  interstate  business  was  determined  in 
Osborne  v.  Florida,  164  U.  S.  650.  It  was  there  held 
that,  "so  long  as  the  regulation  as  to  the  license  or  tax- 
ation does  not  refer  to  and  is  not  imposed  upon  the 
business  of  the  company  which  is  interstate,  there  is  no 
interference  with  that  commerce  by  the  state  statute." 
(Page  655.)  It  was  also  said  that  where  the  "law  made 
the  payment  of  the  fee  or  the  obtaining  of  the  license  a 
condition  to  the  right  to  do  any  business  whatever, 
whether  interstate  or  purely  local,  it  was  on  that  ac- 
coimt  a  regulation  of.  interstate  commerce,  and  there- 
fore void"  (p.  655) ,  but  it  was  held  that  if  an  express 
company  can  conduct  its  interstate  business  without 
paying  any  attention  to  the  statute,  and  is  not  required 
to  take  out  a  license  or  pay  a  tax  before  doing  that 
kind  of  business,  the  statute  is  valid.  (See,  also. 
Western  Union  Telegraph  Co.  v.  James,  162  U.  S.  650 ; 
Ratterman  v.  Western  Union  Tel.  Co.,  127  U.  S.  411; 
Maine  v.  Grand  Trunk  R'y  Co.,  142  U.  S.  217;  Pacific 
Express  Company  v.  Seihert,  142  U.  S.  339;  Lehigh 
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Valley  Railroad  v.  Pennsylvania,  145  U.  S.  192 ;  PuU^ 
man  Co.  v.  Adams,  189  U.  S.  420;  Alien  v.  Pullman 
Company,  191  U.  S.  171;  Pennsylvania  R.  R.  Co.  v. 
Knight,  192  U.  S.  21.) 

The  declared  purpose  of  the  statute,  as  well  as  ita 
operation  and  effect,  is  to  lay  a  tax  on  business  which 
is  purely  domestic,  and  of  the  good  faith  of  the  legis- 
lation there  can  be  no  doubt.  It  is  contended,  however, 
that  the  situation  of  the  United  States  Express  Com- 
pany is  exceptional,  and  as  to  even  its  local  business  the 
tax  is  an  illegal  exaction.  It  appears  that  the  com- 
pany uses  a  branch  of  the  Chicago,  Rock  Island  &  Pa- 
cific Railway  in  transporting  packages  to  and  from  the 
city  of  Leavenworth,  which  is  the  terminus  of  that 
branch.  The  railroad  comes  into  Leavenworth  from 
Missouri,  and  all  express  business  of  the  company, 
either  local  or  interstate,  necessarily  passes  through 
Missouri.  About  ninety  per  cent,  of  its  business  is  the 
carrying  of  articles  and  packages  to  people  in  placea 
other  than  Kansas,  and  the  remaining  ten  per  cent,  of 
its  business  is  done  between  Leavenworth  and  other 
points  in  Kansas,  but  even  this  portion  of  the  carriage 
is  for  a  short  distance  through  Missouri.  The  license- 
tax  was  upon  so  much  of  the  company's  business  as 
was  carried  on  in  Kansas.  It  had  an  office  and  local 
conveyances  in  Leavenworth  for  the  collection  of  pack- 
ages in  that  city,  and  it  made  contracts  for  transport- 
ing these  packages  to  places  within  the  state.  Like- 
wise it  collected  packages  in  other  parts  of  the  state 
and  carried  them  into  Leavenworth,  where  they  were 
delivered  to  the  consignees.  Does  the  fact  that  in 
carrying  these  packages  between  points  in  Kansas  they 
pass  over  the  soil  of  another  state  for  a  short  distance 
make  tj^e  tax  on  that  business  invalid?  There  is  no 
claim  that  there  is  a  mileage  rate  on  the  business,  or 
that  the  charge  for  the  carriage  by  this  circuitous  route 
is  greater  than  is  made  by  express  companies  carrying 
packages  from  Leavenworth  to  Atchison  and  other 
Kansas  points  by  direct  and  shorter  routes  wholly 


Digitized  by  LjOOQ IC 


Vol.  80.  JANUARY  TERM,  1909.  6a. 

Leavenworth  v.  Ewing. 

within  the  state.  This  part  of  the  business,  it  would 
seem,  is  intercourse  between  people  in  Kansas  and  be- 
tween places  in  Kansas,  and  can  not  for  purposes  of 
taxation  be  regarded  as  commerce  between  states. 
Pennsylvania  imposed  a  state  tax  on  the  business  done 
by  railroad  companies  within  that  state.  In  trans- 
porting property  from  one  point  in  Pennsylvania  to 
another  point  in  the  same  state  the  property  was  car- 
ried into  and  through  a  part  of  New  Jersey.  The 
amount  of  the  tax,  however,  was  determined  in  re- 
spect to  the  proportion  of  the  transportation  within 
the  state.  As  against  the  tax  it  was  contended  that  the 
deviation  of  the  road  through  New  Jersey  gave  the 
business  an  interstate  character  and  made  the  tax  a 
burden  on  interstate  commerce.  It  was  claimed  that  as 
the  point  of  departure  and  the  point  of  arrival  were 
within  the  state  the  intercourse  was  between  these 
points  and  not  between  any  other  points.  It  was  said 
in  the  opinion  of  the  United  States  supreme  court : 

"The  question  does  not  arise  as  to  the  power  of  any 
other  state  than  the  state  of  the  termini,  nor  as  to 
taxation  upon  the  property  of  the  company  situated 
elsewhere  than  in  Pennsylvania,  nor  as  to  the  regula- 
tion by  Pennsylvania  of  the  operations  of  this  or  any 
other  company  elsewhere,  but  it  is  simply  whether,  in 
the  carriage  of  freight  and  passengers  between  two 
points  in  one  state,  the  mere  passage  over  the  soil  of 
another  state  renders  that  business  foreign  which  is 
domestic.  We  do  not  think  such  a  view  can  be  reason- 
ably entertained,  and  are  of  opinion  that  this  taxation 
is  not  open  to  constitutional  objection  by  reason  of  the 
particular  way  in  which  Philadelphia  was  reached  from 
Mauch  Chunk."  (Lehigh  Valley  Railroad  v.  Pennsyl- 
vania, 145  U.  S.  192,  202.) 

It  was  recognized  that  there  could  be  no  direct  regu- 
lation of  the  transportation  which  has  passed  beyond 
the  jurisdiction  of  the  state,  but  it  was  held  that  the 
state  might  tax  the  business  done  in  the  course  of  a 
continuous  carriage  from  one  point  to  another  in  the 
state,  although  in  accomplishing  it  a  part  of  another 
state    was    incidentally   traversed.      The    rule    there 
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adopted  applies  here.  In  this  case  there  is  no  ques- 
tion of  rate  on  transportation,  but  only  a  tax  laid  on 
that  part  of  the  company's  business  done  within  the 
limits  of  the  state. 

Attention  is  called  to  Hartley  v.  Kansas  City  South- 
em  Ry.  Co.,  187  U.  S.  617,  as  an  authority  against  the 
imposition  of  the  tax.  It  was  there  held  that  a  state 
could  not  fix  or  enforce  rates  between  points  within 
the  state  when  the  transportation  was  without  the 
state.  It  was  said  that  the  regulation  of  transporta- 
tion is  indivisible;  that  when  a  rate  is  established 
it  must  be  established  as  a  whole,  and  adopting  this 
unity  rule  it  was  held  the  action  of  the  state  was  in- 
valid. In  that  case  the  Lehigh  Valley  Railroad  case 
was  referred  to,  and  its  rule  was  sustained  upon  the 
ground  that  it  was  a  case  of  taxation  and  could  be 
readily  distinguished  from  an  attempt  by  a  state  to 
regulate  transportation  while  outside  its  borders.  The 
case  of  Maine  v.  Grand  Trunk  R'y  Co.,  142  U.  S.  217, 
was  also  cited  as  an  instance  in  which  a  tax  was  de- 
termined in  respect  to  receipts  for  the  proportion  of 
the  transportation  within  the  state,  and  that  such  tax 
had  been  sustained,  although  it  was  admitted  to  be 
interstate.  (As  tending  to  sustain  the  same  view,  see, 
also,  Cincinnati  Packet  Co.  v.  Bay,  200  U.  S.  179; 
United  States  v.  Lehigh  Val.  R.  Co.,  115  Fed.  373 ;  Rail- 
road Commissioners  v.  Telegraph  Company,  113  N.  C. 
213 ;  Campbell  v.  C.  M.  &  St  P.  R'y  Co.,  86  Iowa,  587.) 

The  result  of  the  authorities  is  that  a  rate  on  a  con- 
tinuous carriage  from  point  to  point  within  the  state 
is  to  be  regarded  as  a  unit,  and  when  it  is  applied  to  a 
shipment  which  passes  through  more  than  one  state 
it  takes  on  an  interstate  character  and  is  beyond  the 
regulation  of  the  state ;  but  a  different  rule  obtains  in 
the  matter  of  taxation.  The  state  may  properly  tax  the 
property  located  within  its  borders  of  a  corporation 
doing  an  interstate  business,  and  may  also  tax  that 
part  of  the  business  of  such  corporation  which  is  done 
within  the  state.    The  extent  of  the  state  business  is  of 
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little  consequence.  The  domestic  business  may  be  in- 
considerable, and  if  a  small  but  definite  part  of  the 
business  is  domestic  the  company  transacting  it  can 
not  escape  pajring  the  state  tax  on  that  part.  (The 
State  V.  Telegraph  Co.,  75  Kan.  609 ;  Kehrer  v.  Stewart, 
197  U.  S.  60.) 

The  appellant  argues  that  as  the  tangible  property 
of  the  express  company  is  subject  to  taxation  it  is  un- 
just to  impose  the  additional  tax  on  its  business,  but 
all  know  that  express  companies  have  but  little  tangible 
property  subject  to  taxation,  and  the  practical  methods 
by  which  such  companies  can  be  afforded  an  oppor- 
tunity to  contribute  their  just  share  of  the  public 
burdens  and  pay  for  the  protection  which  the  public 
gives  is  through  excise  taxes  or  license-taxes  on  their 
business.  (Pacific  Express  Company  v.  Seihert,  142 
U.  S.  339.) 

The  statute  and  ordinance  being  valid,  and  the  tax 
legal,  the  judgment  of  the  district  court  is  affirmed. 


The  State  op  Kansas  v.  A.  Chilberg. 

No.  16,242. 
SYLLABUS  BT  THE  COURT. 

Criminal  Law — Appeal — Time  of  Filing  Transcript  of  the 
Record.  Section  287  of  the  criminal  code,  even  as  now 
amended  (Laws  1903,  ch.  389,  §  1),  relates  solely  to  the  man- 
ner of  procuring  a  stay  of  execution,  and  does  not  change  the 
rule  that  in  order  to  procure  a  review  of  a  judgment  in  a 
criminal  case  the  appellant  must  file  in  this  court  a  transcript 
of  the  record  within  thirty  days  after  giving  notice  of  an 
appeal. 

Appeal  from  Saline  district  court;  ROLLIN  R.  Rees» 
judge.    Opinion  filed  April  10,  1909.    Dismissed. 

5— 80  KAN. 
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Fred  S.  Jackson,  attorney-general,  Charles  D. 
Shukers,  special  assistant  attorney-general,  and  Frank 
T.  Knitle,  county  attorney,  for  The  State. 

David  Ritchie,  and  George  D.  Abel,  for  the  appellant. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  A.  Chilberg  was  convicted  of  a  misde- 
meanor, and  appeals.  The  state  moves  to  dismiss  the 
proceeding  because  he  failed  to  file  his  transcript  in 
this  court  within  thirty  days  after  he  gave  his  notice  of 
appeal.  He  maintains  that  the  present  statute  allows 
him  a  longer  time  for  that  purpose. 

A  part  of  section  284  of  the  criminal  code,  which  has 
never  in  terms  been  repealed  or  amended,  reads :  "The 
transcript  must  be  filed  within  thirty  days  after  the  ap- 
peal is  taken."  Under  this  it  is  held  that  although  a 
defendant  may  serve  successive  notices  of  appeal,  the 
one  on  which  he  finally  relies  (which  may  be  filed  at  any 
time  within  two  years  after  the  judgment),  in  order  to 
be  effective,  must  be  followed  within  thirty  days  by  the 
filing  of  a  transcript  of  the  record  in  this  court.  (The 
State  V.  McEwen,  12  Kan.  37 ;  The  State  v.  Caton,  71 
Kan.  855.)  In  1889,  in  amending  section  287  of  the 
criminal  code,  relating  to  a  stay  of  execution,  the  legis- 
lature inserted  therein  these  words : 

"The  appellant  availing  himself  of  the  benefits  of 
this  act  shall  take  his  appeal  within  thirty  (30)  days 
after  the  judgment  is  rendered,  and  shall  file  the  tran- 
script with  the  clerk  of  the  supreme  court,  and  shall 
make  his  application  to  the  supreme  court,  or  justice 
thereof,  within  ninety  (90)  days  after  the  appeal  is 
taken."    (Laws  1889,  ch.  127,  §  2.) 

It  was  held  that  the  section  as  so  amended  related 
solely  to  the  matter  of  obtaining  a  stay  of  execution, 
and  that  it  did  not  extend  the  time  within  which  the 
transcript  could  be  filed.  {The  State  v.  Simmons,  64 
Kan.  795.)  In  1903  the  section  was  further  amended, 
and  this  proviso  was  substituted  for  that  above  quoted : 

"Provided  further,  that  the  appellant  availing  him- 
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self  of  the  benefit  of  this  act  shall  take  his  bill  [appeal] 
and  file  Uie  transcript  with  the  clerk  of  the  supreme 
court  within  two  years  from  the  rendition  of  the  judg- 
ment or  such  sentence."    (Laws  1903,  ch.  389,  §  1.) 

And  this  provision  was  inserted : 

"In  misdemeanor  cases,  the  execution  of  the  judg- 
ment shall  be  stayed  by  the  order  of  the  court  trying 
the  case  or  the  judge  thereof,  upon  the  appellant  giving 
bond  in  such  sum  as  said  court  or  judge  shall  prescribe, 
said  bond  to  be  approved  by  the  clerk  of  said  court,  and 
the  stay  shall  be  granted  on  serving  the  usual  notice  of 
appeal,  and  the  transcript  may  be  filed  in  the  supreme 
court  at  any  time  within  ninety  days  after  the  rendi- 
tion of  the  judgment,  and  not  otherwise.  If  the  tran- 
script is  filed  within  the  prescribed  time,  then  the  stay 
shall  continue  to  be  in  force  Until  the  case  is  finally 
disposed  of  in  the  supreme  court,  but  not  otherwise." 
(Laws  1903,  ch.  389,  §  1.) 

In  Youngberg  v.  Smart,  70  Kan,  299,  it  was  said  of 
the  section  in  its  present  form  that  it  was  not  intended 
to  change  the  time  for  taking  an  appeal  as  limited  by 
section  284.  And  upon  that  theory  a  number  of  mo- 
tions similar  to  that  now  under  consideration  have  since 
been  sustained  with  a  mere  reference  to  that  case.  The 
court  is  now  asked  to  reexamine  the  question,  on  the 
ground  that  the  expression  referred  to  did  not  amount 
to  a  decision  and  that  no  formal  opinion  has  been  an- 
nounced on  the  subject.  To  end  any  doubt  that  may  be 
thought  to  remain  in  the  matter  we  now  definitely  de- 
cide, in  line  with  the  previous  intimation,  that  nothing 
in  the  present  section  relating  to  the  stay  of  execution 
alters  the  rule  that  in  order  to  obtain  a  review  of  the 
judgment  in  a  criminal  case  the  appellant  must  file  in 
this  court  a  transcript  of  the  record  within  thirty  days 
after  giving  his  notice  of  appeal.  The  force  of  the  two 
extracts  quoted  from  the  section  in  its  present  form  is 
that  in  order  to  procure  a  stay  the  defendant,  besides 
giving  a  bond,  must  in  misdemeanor  cases  file  his  tran- 
script not  only  within  thirty  days  after  serving  his 
notice  of  appeal  but  also  within  ninety  days  after  the 
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judgment  is  rendered,  and  must  in  all  cases  within  two 
years  after  the  judgment  not  only  take  his  appeal  but 
file  his  transcript  as  well.  Nowhere  in  the  section  is 
anjrthing  said  regarding  the  requirement  as  to  the  in- 
terval between  the  giving  of  notice  of  the  appeal  and 
the  filing  of  the  transcript,  which  therefore  remains 
unchanged. 
The  case  is  dismissed. 


In  re  Floyd  Manning,  Petitioner. 

No.  16,807. 
SYLLABUS  BY  THE  COURT. 

Intoxicating  Liquors — Club-rooms — Statute  Not  Repealed  by 
Implication.  The  "club-room  section"  of  the  prohibitory  law 
(Gen.  Stat  1901,  §2466),  forbidding  the  keeping  of  a  place 
for  the  sale  of  intoxicating  liquors  to  the  members  of  a  club, 
was  not  repealed  by  implication  by  the  act  of  1901  relating  to 
the  maintenance  of  a  place  where  intoxicating  liquors  are 
sold  in  violation  of  law,  which  was  held  to  cover  the  whole  of 
the  subject-matter  of  the  original  "nuisance  section"  and 
therefore  to  have  superseded  it. 

Original  proceeding  in  habeas  corpus.  Opinion  filed 
April  10, 1909.    Petitioner  remanded. 

Fred  S.  Jackson,  attorney-general,  Charles  D. 
Shukers,  special  assistant  attorney-general,  and  Frank 
T.  Knitle,  county  attorney,  for  The  State. 

George  D.  Abel,  and  David  Ritchie,  for  the  petitioner. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  By  a  writ  of  habeas  corpus  Floyd  Man- 
ning seeks  his  discharge  from  custody  upon  the  ground 
that  it  is  based  upon  a  statute  which  is  no  longer  in 
force.  He  was  convicted  under  what  is  known  as  the 
*'club-room  section"  of  the  original  prohibitory  law 
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(Laws  1881,  ch.  128,  §  16),  which  has  never  been  ex- 
pressly  amended  or  repealed,  and  which  reads  as  fol- 
lows: 

"Every  person  who  shall,  directly  or  indirectly,  keep 
or  maintain,  by  himself  or  by  associating  or  combining 
with  others,  or  who  shall  in  any  manner  aid,  assist  or 
abet  in  keeping  or  maintaining  any  club-room  or  other 
place  in  which  any  intoxicating  liquor  is  received  or 
kept  for  the  purpose  of  use,  gift,  barter  or  sale  as  a 
beverage,  or  for  distribution  or  division  among  the 
members  of  any  club  or  association  by  any  means  what- 
ever, and  every  person  who  shall  use,  barter,  sell  or 
give  away,  or  assist  or  abet  another  in  bartering,  sell- 
ing or  giving  away  any  intoxicating  liquors  so  received 
or  kept,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  of 
not  less  than  one  hundred  dollars  nor  more  than  five 
hundred  dollars,  or  by  imprisonment  in  the  county  jail 
not  less  than  thirty  days  nor  more  than  six  months." 
(Gen.  Stat  1901,  §  2466.) 

What  is  called  the  "nuisance  section"  of  the  same  act 
originally  read  as. follows: 

"All  places  where  intoxicating  liquors  are  manufac- 
tured, sold,  bartered  or  given  away  in  violation  of  any 
of  the  provisions  of  this  act,  .or  where  intoxicating 
liquors  are  kept  for  sale,  barter  or  use  in  violation  of 
this  act,  are  hereby  declared  to  be  common  nuisances; 
and  upon  the  judgment  of  any  court  having  jurisdic- 
tion, finding  such  place  to  be  a  nuisance  under  this  sec- 
tion, the  sheriff,  his  deputy,  or  under-sheriff,  or  any 
constable  of  the  proper  county,  or  marshal  of  any  city 
where  the  same  is  located,  shall  be  directed  to  shut  up 
and  abate  such  place,  and  the  owner  or  keeper  thereof 
shall  upon  conviction  be  adjudged  guilty  of  maintaining 
a  common  nuisance,  and  shall  be  punished  by  a  fine  of 
not  less  than  one  hundred  dollars  nor  more  than  five 
hundred  dollars,  or  by  imprisonment  in  the  county  jail 
not  less  than  sixty  days  nor  more  than  ninety  days,  or 
both  by  such  fine  and  imprisonment."  (Laws  1881, 
ch.  128,  §  13.) 

In  1885  this  section  was  amended  by  substituting 
the  word  "deliverjr"  for  "use"  in  the  expression  "kept 
for  sale,  barter  or  use,"  by  requiring  both  fine  and  im- 
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prisonment  to  be  imposed  upon  conviction,  and  by  au- 
thorizing proceedings  against  the  nuisance  by 'injunc- 
tion.    (Laws  1885,  ch.  149,  §  13.) 

In  1887  it  was  again  amended  by  providing  for  an 
attorney's  fee  in  the  injunction  proceedings,  and  by 
adding  to  the  attributes  that  should  characterize  a  place 
as  a  nuisance  this :  "or  where  persons  are  permitted  to 
resort  for  the  purpose  of  drinking  intoxicating  liquors 
as  a  beverage."    (Laws  1887,  ch.  165,  §  4.) 

In  1901  a  new  act  was  passed,  not  in  terms  amending 
any  other,  one  section  of  which  reads  as  follows : 

"All  pla(*es  where  intoxicating  liquors  are  manu- 
factured, sold,  bartered  or  given  away  in  violation  of 
law,  or  where  persons  are  permitted  to  resort  for  the 
purpose  of  drinking  intoxicating  liquors  as  a  beverage, 
or  where  intoxicating  liquors  are  kept  for  sale,  barter 
or  delivery  in  violation  of  the  law,  and  all  intoxicating 
liquors,  bottles,  glasses,  kegs,  pumps,  bars  and  other 
property  kept  in  and  used  in  maintaining  such  a  place, 
are  hereby  declared  to  be  common  nuisances ;  and  every 
person  who  maintains  or  assists  in  maintaining  such 
common  nuisance  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  punished  by  a  fine  of  not  less 
than  one  hundred  dollars  nor  more  than  five  hundred 
dollars,  and  by  imprisonment  in  the  county  jail  not  less 
than  thirty  days  nor  more  than  six  months,  for  each 
offense."  (Laws  1901,  ch.  232,  §1;  Gen.  Stat.  1901, 
§  2493.) 

In  The  State  v.  Estep,  66  Kan.  416,  and  The  State  v. 
Express  Co.,  69  Kan.  848,  the  court  held  that  this  new 
nuisance  section  was  intended  as  a  substitute  for  the 
old  one,  and  therefore  superseded  it  entirely,  thereby 
accomplishing  its  repeal  by  implication.  In  support  of 
this  view  it  was  pointed  out  that  the  two  statutes  were 
leveled  against  criminal  acts  "not  widely  different," 
the  later  law  imposing  a  heavier  penalty  than  the 
earlier.  It  is  now  argued  in  behalf  of  the  petitioner 
that  by  the  same  reasoning  the  law  of  1901  must  be 
deemed  to  have  superseded  and  replied  the  club-room 
section,  since  it  prohibits  acts  "not  widely  diffa*ent" 
from  those  there  denounced,  and  assesses  a  heavier 
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punishment  against  them.  It  is  true  that  the  offense 
defined  by  the  club-room  section  is  very  similar  to  that 
against  which  the  present  nuisance  section  is  directed — 
so  similar  as  perhaps  to  be  considered  only  a  special 
manifestation  of  the  general  course  of  conduct  there 
forbidden.  But  these  two  sections  bear  precisely  the 
same  relationship  to  each  other  as  existed  between  the 
club-room  section  and  the  original  nuisance  section, 
which  was  a  part  of  the  same  act.  In  1881  the  legisla- 
ture saw  enough  difference  in  the  quality  of  the  acts  in- 
volved to  treat  as  separate  offenses,  though  of  equal 
gravity,  the  maintaining  of  a  place  where  intoxicating 
liquors  were  indiscriminately  sold  in  violation  of  law 
and  the  maintaining  of  one  where  they  were  kept  for 
sale  as  a  beverage  to  the  members  of  a  club.  In  1885 
it  saw  fit  by  express  amendment  to  increase  the  penalty 
attached  to  the  former  of  these  offenses,  but  this 
showed  no  intention  to  abolish  the  distinction  between 
them.  In  1901  it  enacted  a  new  law  assessing  a  yet 
graver  punishment  for  an  offense  which  was  not  only 
substantially  similar  to  that  described  in  the  existing 
nuisance  section  but  which  was  even  defined  in  almost 
the  same  language.  By  so  doing,  as  the  court  held,  it 
gave  evidence  of  a  purpose  to  cover  the  entire  subject- 
matter  of  that  section,  but  we  see  in  this  enactment  no 
indication  of  any  change  in  its  policy  of  treating  the 
maintenance  of  a  drinking-club  as  a  distinct  method  of 
violating  the  spirit  of  the  prohibitory  amendment,  in- 
dictable and  punishable  as  a  separate  offense.  The 
dub-room  section  is  therefore  still  in  force. 
The  petitioner  is  remanded. 
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^    ^       The  State  op  Kansas,  ex  rel.  Fred  S.  Jackson,  as 
^2  Attorney-general,  v.  J.  P.  Harsha,  as  Mayor,  etc., 

fx     673  et  aX. 

No.  16,898. 
SYLLABUS  BY  THE  COURT. 

Election  Statutes — Amendment  InappHcable  for  Lack  of  Time 
— Applicability  of  Repealed  Law — Presumption,  Where  an 
amendatory  statute  providing  for  a  primary  election  of  can- 
didates is  temporarily  inapplicable  by  reason  of  insufficient 
time  for  its  operation,  and  the  repealed  provisions  of  the 
amended  statute  provide  an  applicable  method  of  nominating 
such  candidates,  it  will  be  presumed  that  the  legislature  did 
not  intend  the  amendment  or  the  repeal  to  take  effect  as  to 
such  nominations.  In  such  case  the  former  provisions  for 
nominations  by  petition  remain  in  force  until  the  amendment 
becomes  applicable. 

Original  proceeding  in  mandamus.  Opinion  filed 
April  10,  1909.    Writ  allowed. 

Fred  S.  Jackson,  attorney-general,  John  S.  Simmons, 
and  F.  L:  Martin,  for  The  State. 
A.  C  MaUoy,  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  This  action  is  brought  on  the  relation  of 
the  attorney-general  to  require  the  mayor  and  acting 
city  clerk  of  the  city  of  Hutchinson  to  perform  the 
duties  assigned  by  law  to  each,  respectively,  incident 
to  the  holding  of  an  election  in  that  city  on  the  second 
Tuesday  of  March,  1909,  for  the  election  of  a  mayor 
and  two  commissioners. 

On  the  first  day  of  March,  1909,  chapter  82  of  the 
Laws  of  1909  took  effect  by  publication  in  the  official 
state  paper. 

On  the  second  day  of  March,  1909,  an  election  was 
held  in  the  city  "upon  the  question  of  the  adoption  or 
rejection  of  the  provisions  of  chapter  123  of  the  Laws 
of  1907.    The  vote  was  duly  canvassed,  and,  it  appear- 
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ing  that  a  majority  of  the  votes  cast  at  the  election 
were  in  the  affirmative,  it  was  duly  declared  that  the 
proposition  had  carried.  In  the  defendants'  answer 
there  is  some  criticism  of  the  manner  in  which  the 
election  was  conducted,  but  no  facts  are  alleged  which 
would  in  any  way  invalidate  it.  We  conclude, 
therefore,  that  the  provisions  of  chapter  123  of  the 
Laws  of  1907  were  legally  adopted  at  such  election. 

The  city  of  Hutchinson  having  a  population  of  10,- 
000  and  being  a  city  of  the  second  class,  the  time  for 
holding  the  regular  city  election  is  figged  by  the  general 
statute  on  the  first  Tuesday  of  April  (Gen.  Stat.  1901, 
§  949),  which  as  to  this  case  was  April  6,  1909,  and 
neither  chapter  123  of  the  Laws  of  1907  nor  chapter  82 
of  the  Laws  of  1909  provides  for  any  change  of  date 
in  such  election. 

Chapter  54  of  the  Laws  of  1908,  so  far  as  applicable 
to  primary  elections  in  cities,  provides  as  follows  : 

"Sec.  2.  Hereafter  all  candidates  for  elective  offices 
shall  be  nominated  by:  (1)  a  primary  held  in  accord- 
ance with  this  act;  (2)  independent  nomination  papers, 
signed  and  filed  as  provided  by  existing  statutes. 

"Sec.  3.  The  primary  shall  be  held  ...  on  the 
first  Tuesday  in  March,  1909,  and  annually  thereafter, 
in  all  cities  having  5000  or  more  population,  for  all 
candidates  to  be  voted  for  at  the  next  ensuing  city 
election." 

Chapter  82  of  the  Laws  of  1909,  while  expressly 
amending  and  supplementing  chapter  123  of  the  Laws 
of  1907  only,  by  necessary  implication  amends  section  2 
of  chapter  54  of  the  Laws  of  1908,  in  that  it  requires 
certain  steps  to  be  taken  ten  days  before  the  primary 
election  which  were  not  required  by  the  act  of  1908, 
and  also  by  necessary  implication  repeals  the  provision 
of  the  act  of  1908  permitting  nominations  to  be  made 
by  petition.  Section  8  of  chapter  82  of  the  Laws  of 
1909  reads : 

"All  city  officers  to  be  elected  by  the  people  under  the 
provisions  of  this  act,  except  in  cities  of  less  than  ten 
thousand  population,  shall  be  nominated  at  a  primary 
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election  to  be  held  on  the  second  Tuesday  of  March  in 
each  year.  The  election  board  of  the  municipal  elec- 
tion shall  be  the  election  board  of  the  city  primary  elec- 
tion. Any  person  desiring  to  become  a  candidate  for 
mayor  or  commissioner  shall,  at  least  ten  days  prior  to 
said  primary  election,  file  with  the  city  clerk  a  state- 
ment of  such  candidacy,  in  substantially  the  foUowing 
form:" 

The  mayor  and  city  clerk  contend  that  chapter  82  of 
the  Laws  of  1909  absolutely  repeals  all  provisions  of 
chapter  54  of  the  Laws  of  1908 ;  and  that,  as  chapter  82 
of  the  Laws  of  1909  provides  that  all  city  officers  ex- 
cept in  cities  of  less  than  10,000  population  shall  be 
nominated  at  a  primary  election  to  be  held  on  the  sec- 
ond Tuesday  of  March  of  each  year,  and  any  person 
desiring  to  become  a  candidate  for  mayor  or  for  com- 
missioner shaU  at  least  ten  days  prior  to  such  primary 
election  file  with  the  city  clerk  a  statement  of  such 
candidacy  (the  form  of  which  is  prescribed) ,  and  shall 
at  the  same  time  file  therewith  a  petition  signed  by  at 
least  twenty-five  qualified  voters  requesting  such  can- 
didacy, and,  further,  as  only  eight  days  intervened  be- 
tween the  taking  effect  of  chapter  82  of  the  Laws  of 
1909  and  the  time  for  holding  the  primary  election,  it 
was  impossible  to  file  the  statement  and  petition  in 
accordance  with  the  requirements  of  the  act,  and  hence 
no  election  could  be  held  under  the  act. 

This  contention  can  not  be  sustained.  The  orderly 
and  efficient  discharge  of  municipal  functions  in  a  city 
is  not  promoted  by  vacancies  in  the  principal  offices  of 
the  city  or  by  the  holding  over  of  officers  for  a  term 
beyond  that  to  which  they  were  elected,  and  especially 
must  this  be  true  where  a  city  at  a  legal  election  has 
adopted  a  form  of  city  government  differing  so  greatly 
as  the  commission  form  of  government  does  from  the 
form  of  government  theretofore  in  vogue.  Various 
provisions  in  chapter  123  of  the  Laws  of  1907  and  in 
chapter  82  of  the  Laws  of  1909  show  that  it  was  not 
intended  by  either  act  to  interfere  with  the  orderly  con- 
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duct  of  the  city  government  under  the  one  form  or  the 
other;  and  if  there  were  no  such  provision  in  either  act 
the  rule  of  construction  adopted  by  this  court  many 
years  ago  in  The  State,  ex  reL,  v.  Comm'rs  of  Ham- 
ilton  Co.,  35  Kan.  640,  would  afford  a  solution  of  the 
difficulty.    It  was  said  in  the  opinion  therein : 

"Where  a  statute  relating  to  registration,  or  indeed 
to  anything  else,  can  not  in  the  nature  of  things  be 
made  to  apply,  it  must  be  held  that  it  does  not  apply, 
and  that  the  legislature  did  not  intend  that  it  should 
apply."   (Page  646.) 

It  is  unnecessary  to  say  that  a  statute  providing  for 
a  primary  election,  which  statute  is  enacted  only  eight 
days  before  the  time  set  for  the  election  and  by  which 
the  candidates  at  the  election  are  required  to  do  certain 
things  ten  days  before  the  election,  can  not  be  made  to 
apply. 

Sections  34  and  35  of  chapter  82  of  the  Laws  of  1909 
at  least  suggest  the  solution  of  the  difficulty.  They 
read: 

"Sec.  34.  The  passage  of  this  act  shall  in  no  way 
affect  any  action  or  proceedings  of  any  kind  now  pend- 
ing and  not  completed,  or  any  action  or  right  which 
has  accrued  to  or  against  such  city  at  the  time  of  the 
adoption  of  this  act. 

"Sec.  35.  Chapter  123  of  the  Laws  of  Kansas  of 
1907,  and  all  other  acts  and  parts  of  acts  inconsistent 
herewith,  are  hereby  repealed  in  so  far  as  they  relate 
to  cities  of  the  second  class  which  adopt  the  provisions 
of  this  act,  but  nothing  in  this  act  shall  be  construed  to 
invalidate  the  action  of  any  city  already  acting  under 
the  authority  of  chapter  123  of  the  Laws  of  1907,  and 
in  adopting  the  provisions  of  the  said  chapter  such 
cities  shall  be  deemed  to  have  adopted  the  provisions  of 
this  act ;  provided,  that  in  any  city  wherein  an  election 
is  now  pending  upon  the  question  of  adopting  the  pro- 
visions of  said  chapter  123  of  the  Session  Laws  of 
1907,  said  election  shall  be  deemed  to  be  a  vote  upon 
the  adoption  of  said  chapter  as  amended  and  supple- 
mented by  this  act." 

We  hold,  therefore,  that  the  election  should  be  held 
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as  provided  by  law,  and  that  the  candidates  at  such 
election  may  be  nominated  as  provided  in  subdivision  2 
of  section  2  of  chapter  54  of  the  Laws  of  1908,  and  in 
accordance  with  preexisting  statutes;  that  ffuch  elec- 
tion should  be  conducted,  so  far  as  the  provisions  of 
chapter  82  of  the  Laws  of  1909  can  be  made  applicable, 
in  accordance  with  the  provisions  thereof,  and  if  any 
provision  or  provisions  thereof  are  inapplicable  pre- 
existing statutes  should  be  applied. 

A   peremptory  writ  of  mandamus   is  allowed   as. 
prayed  for. 


F.  L.  Martin  et  al.  v.  J.  F.  Harsha,  as  Mayor,  etc.,  et  al. 

No.  16*899. 
SYLLABUS  BY  THE  COURT. 

1.  Election  Statutes — Construction  of  Amendment — Qualifica- 
tions of  Office-holders.  When  an  act  of  the  legislature  con- 
tains a  section  which  prescribes  the  qualifications  required  of 
persons  to  hold  certain  offices,  and  an  act  amendatory  and 
supplemental  thereto  is  subsequently  adopted  which  reenacts 
the  same  section,  except  that  one  of  the  formerly  prescribed 
qualifications  is  omitted,  it  will  not  be  presumed  that  such 
omission  occurred  by  mistake,  but  the  section  of  the  later  act 
will  be  held  to  repeal  the  former  in  so  far  as  the  sections, 
differ. 

2.  Amendment  Inapplicable  for  Lack  of  Time — Appli- 

cabUity  of  Repealed  Law.  The  provisions  of  chapter  82  of 
the  Laws  of  1909  being  impossible  of  application  as  to  the 
nomination  of  candidates  for  the  elective  offices  for  the  en- 
suing election,  the  provisions  of  preexisting  statutes  relating 
to  the  preparation  of  ballots  for  such  election  must  be  fol- 
lowed. 

Original  proceeding  in  mandamus.     Opinion  filed 
April  10,  1909.    Writ  allowed. 

Fred  S.  Jackson,  attorney-general,  Carr  W.  Taylor, 
assistant  attorney-general  for  Reno  county,  F.  L.  Mar-- 
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tin,  John  S.  Simmons,  G.  W.  Fairchild,  H.  S.  Lewis, 
and  R.  A.  CampbeU,  for  The  State. 
A.  C.  Malloy,  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  facts  in  the  two  cases  being  the  same, 
the  opinion  in  The  State  v.  Harsha,  ante,  p.  72,  is 
adopted  and  followed  in  this  case.  Two  additional 
questions  are  presented  herein : 

First,  the  preparation  of  the  ballots :  Following  the 
reasoning  in  The  State  v.  Harsha,  supra,  it  appearing 
that  the  plaintiffs  have  been  nominated  by  petition  for 
the  several  offices  for  which  they  respectively  desire  to 
be  candidates  at  the  ensuing  city  election,  the  petitions 
should  be  filed  and  the  ballots  be  prepared  with  their 
names  printed  thereon  as  candidates  for  the  respective 
offices  in  accordance  with  the  statutes  in  existence  prior 
to  the  enactment  of  chapter  82  of  the  Laws  of  1909, 
and  a  blank  column  should  be  left  on  the  ballot  to  en- 
able an  elector  to  write  in  the  name  of  any  candidate* 
he  may  desire  to  vote  for  whose  name  does  not  appear 
upon  the  printed  ballot.  There  is  nothing  in  chapter 
82  of  the  Laws  of  1909  to  prevent  the  leaving  of  such  a 
blank  column  on  the  ballot,  and,  while  the  question  is 
not  involved  in  this  case,  it  is  suggested,  as  the  freedom 
of  electors  to  vote  as  they  choose  is  a  basic  principle  in 
our  form  of  government,  that  such  a  column  should  be 
left  in  future  elections  in  cities  that  have  adopted  the 
conmiission  form  of  government. 

Second,  the  defendants  contend  that  plaintiff  G.  W. 
Winans  is  not  now,  and  has  not  been  for  the  last  two 
years,  a  bona  fide  owner  of  real  estate  in  the  city  of 
Hutchinson,  and  for  that  reason  does  not  possess  the 
qualifications  to  hold  the  office  to  which  he  seeks  to  be 
elected.  Relating  to  the  qualifications  of  the  elec- 
tive officers  of  a  city  under  the  commission  form  of  gov- 
ernment, section  7  of  chapter  123  of  the  Laws  of  1907 
provides : 

"The  mayor  and  each  of  said  commissioners  shall  be 


Digitized  by  LjOOQ IC 


78  SUPREME  COURT  OF  KANSAS. 

Young  V.  Shockey. 

not  less  than  twenty-five  years  of  age,  a  citizen  of  the 
United  States,  and  for  three  years  immediately  pre- 
ceding his  election  a  resident  of  such  city,  and  for  two 
years  prior  to  his  election  a  bona  fide  owner  of  real 
estate  in  said  city." 

On  the  same  subject  section  10  of  chapter  82  of  the 
Laws  of  1909  reads : 

"The  mayor  and  each  of  said  commissioners  shall  be 
not  less  than  twenty-five  years  of  age,  a  citizen  of  the 
United  States,  and  for  two  years  immediately  preceding 
his  election  a  resident  of  such  city." 

It  will  be  observed  that  the  latter  act  omits  the  re- 
quirement that  any  of  these  officers  shall  have  been,  for 
two  years  prior  to  his  election,  a  boTia  fi.de  owner  of  real 
estate  in  the  city.  The  other  required  qualifications  are 
the  same,  and  it  can  not  be  presumed  that  the  omission 
of  this  one  was  an  oversight  of  the  legislature,  but  it 
must  be  presumed  that  the  legislature  intended  by  the 
reenactment  of  the  section  with  this  requirement 
omitted  to  amend  the  former  statute  in  this  respect.  *  It 
is  therefore  held  that  the  objection  assigned  to  the 
qualification  of  Mr.  Winans  to  hold  the  office  for  which 
he  is  a  candidate  is  not  well  taken. 

A  peremptory  writ  of  mandamus  is  allowed  as 
prayed  for. 


J.  H.  Young  et  al.  v.  Isaac  Shockey  et  al,  as 
Partners,  etc. 

No.  16,780. 

Priority  op  Liens — Laborer — Gamisher.  Laborers  held  not 
entitled  to  a  lien  upon  a  fund  due  their  employer  superior  to 
that  obtained  by  another  creditor  by  garnishee  process. 

Error   from    Dickinson    district   court;    Oscar    L. 
Moore,  judge.    Opinion  filed  April  10,  1909.    Affirmed. 
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Edward  C.  LitUe,  for  the  plaintiffs  in  error. 
Robert  H.  Seeds,  for  the  defendants  in  error. 

Per  Curiam:  This  action  was  oommenced  before  a 
justice  of  the  peace  in  Dickinson  county  by- the  defend- 
ants in  error  against  plaintiff  in  error  J.  H.  Young.  In 
the  action  Leckron  was  garnisheed,  and  answered  that 
he  was  indebted  to  the  defendant,  Young,  in  the  sum  of 
$225,  which  amount  was  paid  into  court.  The  plain- 
tiffs in  error  other  than  Young  filed  interpleas  claim- 
ing to  have  a  lien  upon  this  fund  which  was  prior  in 
right  to  that  of  the  plaintiffs. 

Upon  a  trial  the  court  found  against  the  defendant, 
Young,  and  all  the  interpleaders,  and  awarded  the  en- 
tire fund  to  the  plaintiffs.  To  this  ruling  of  the  court 
Young  and  all  the  interpleaders  excepted.  The  case 
was  taken  to  the  district  court  of  that  county  by  peti- 
tion in  error,  where  the  decision  of  the  justice  of  the 
peace  was  affirmed.  Young  and  the  interpleaders  ex- 
cepted, and  bring  the  case  here  for  review. 

After  the  case  was  filed  in  this  court  Young  settled 
the  controversy  so  far  as  he  was  concerned,  and  filed 
a  motion  to  dismiss  the  proceeding  in  error  so  far  as  he 
is  concerned,  which  motion  is  allowed,  and  as  to  him 
the  case  is  dismissed.  The  Muenzenmayers  have  also 
filed  a  motion  to  dismiss  so  far  as  they  are  concerned, 
which  is  likewise  allowed,  and  as  to  them  the  case  is 
dismissed. 

This  leaves  for  consideration  the  complaint  of  the 
other  plaintiffs  in  error.  J.  H.  Young  bought  a  thrash- 
ing outfit  from  Muenzenmayer  on  time.  In  the  contract 
of  purchase  he  agreed  to  apply  four  cents  a  bushel  for 
all  wheat  thrashed  by  his  outfit  upon  the  purchase- 
price  thereof  until  it  was  paid.  He  did  thrashing  for 
Leckron,  the  garnishee  herein,  and  the  money  obtained 
by  the  court  was  due  from  the  garnishee  on  account  of 
such  thrashing. 

R.  C.  Dederick  and  his  twelve  co-interpleaders  worked 
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as  day-laborers  in  doing  the  thrashing  for  which  the 
garnishee  acknowledged  himself  to  be  indebted  to 
Young  for  the  amount  paid  into  court.  No  complaint 
was  made  because  these  thirteen  parties  united  their 
several  claims  in  the  same  cause  of  action.  These  inter- 
pleaders claim  a  lien  upon  this  fund  for  the  reason  that 
they,  by  their  work  and  labor,  helped  to  earn  it.  The 
allegations  of  their  interplea  upon  this  point  read : 

"And  the  said  interpleaders,  interpleading  herein, 
state  that  the  above  sums  are  due  them  by  J:  H.  Young, 
for  work  and  labor  in  thrashing  the  wheat  of  the  said 
Leckrons;  that,  therefore,  they  have  a  lien  upon  the 
^225  deposited  in  this  court  by  the  said  Leckrons,  and 
that  said  lien  is  a  first  and  prior  lien  to  all  other  liens, 
^nd  is  for  work  and  labor;  that  the  said  W.  J.  and  L.  S. 
Leckron  are  themselves  indebted  to  the  said  interplead- 
ers therefor,  as  well  as  J.  H.  Young. 

"And  the  said  interpleaders  pray  this  court  that  their 
said  claims  be  allowed,  that  they  be  given  judgment 
against  J.  H.  Young  and  W.  J.  and  L.  S.  Leckron  in  the 
amounts  above  named,  respectively,  with  interest  from 
July  30,  1907,  and  that  the  same  judgments  be  made 
first  and  prior  liens  upon  this  $225,  and  for  costs  of 
this  action." 

Who  employed  these  parties  to  do  this  work  does  not 
appear ;  why  Young  and  Leckron  both  owe  them  for  it 
is  not  stated;  why  they  ask  judgment  against  Leckron, 
when  he  is  not  a  party,  we  do  not  know;  what  facts 
exist  which  justify  the  application  of  Young's  money 
to  the  pajmient  of  Leckron's  debt  are  not  stated.  We 
have  not  been  cited  to  any  authority  which  supiJorts  the 
•contention  that  the  facts  here  stated  constitute  a  lien  in 
favor  of  a  day-laborer  which  is  superior  to  that  obtained 
by  another  creditor  by  garnishee  process,  and  we  know 
of  none. 

The  judgment  is  aflirmed. 
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S.  S.  King,  as  Mayor,  etc.,  v.  Mary  Mayhood. 

No.  16.898. 

Mandamus — Tax  Lev}f — Payment  of  a  Judgment,  Mandamus 
held  properly  allowed  to  require  a  city  to  levy  a  tax  to  pay  a 
judgment,  the  reasons  given  for  a  refusal  being  purely  tech- 
nical. 

Error  from  Atchison  district  court;  Benjamin  F. 
Hudson,  judge.  Opinion  filed  April  10,  1909.  Af- 
firmed. 

W.  A.  Jackson,  and  Henry  ElUston,  for  the  plain- 
tiffs in  error. 

C.  S.  HuU,  for  the  defendant  in  error. 

Per  Curiam:  This  is  a  proceeding  in  error  from  an 
order  awarding  a  mandamus  against  the  mayor  and 
council  of  Atchison  requiring  them  to  make  provision 
for  the  payment  of  a  judgment  against  the  city.  The 
objections  urged  to  the  proceedings  are  purely  tech- 
nical. No  substantial  reason  is  shown  why  such  pro- 
vision ought  not  to  have  been  made  sooner,  or  why  it 
should  not  now  be  required,  or  why  the  damages  al- 
lowed should  be  disturbed.  The  order  of  the  trial  *court 
is  affirmed,  but  as  some  of  the  dates  named  therein  for 
action  to  be  taken  have  now  passed  the  cause  will  be 
remanded  that  such  changes  may  be  made  as  to  render 
it  effective. 
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S.  W.  Shattuck,  Jr.,  et  aL,  v.  A.  J.  Weaver. 

No.  16,922. 

Homestead — Temporary  Absence.    The  agreed  facts  held  not  to 
show  a  loss  of  the  homestead  right. 

Error  from  Sedgwick  district  court;  Thomas  C. 
Wilson,  judge.  Opinion  filed  April  10,  1909.  Af- 
firmed. 

S.  W.  Shattuck,  jr.,  for  the  plaintiffs  in  error;  David 
M.  Dale,  of  counsel. 

Rodolph  Hatfield,  for  the  defendant  in  error. 

Per  Curiam:  That  the  plaintiff  constituted  the 
family  of  his  deceased  wife  is  settled  by  Weaver  v. 
Bank,  76  Kan.  540,  overruling  Ellinger  v.  Thomas,  64 
Kan.  180.    (See,  also,  Cross  v.  Benson,  68  Kan.  495.) 

That  temporary  absence  will  not  defeat  the  home- 
stead right  is  settled  by  cases  too  numerous  to  need 
citation.  That  during  the  temporary  absence  of  the 
owner  premises  may  be  rented  without  destroying 
their  homestead  character  has  been  settled  ever  since 
the  decision  in  Hixon  v.  George,  18  Kan.  253.  (See, 
also,  National  Bank  v.  Warner,  22  Kan.  537 ;  Garling- 
house  v.  Mulvane,  40  Kan.  428,  431;  Shirack  v.  Shi- 
rack,  44  Kan.  653,  656 ;  Deering  v.  Beard,  48  Kan.  16, 
19;  Pitney  v.  Eldridge,  58  Kan.  215;  Upton  v.  Coxen, 
60  Kan.  1 ;  Behh  v.  Crowe,  39  Kan.  342 ;  Hoffman  v. 
Hill,  47  Kan.  611.)  These  decisions,  and  particularly 
Deering  v.  Beard,  Pitney  v.  Eldridge  and  Upton  v. 
Coxen,  dispose  of  the  arguments  relating  to  present 
right  of  possession  and  two  homesteads  in  one  tract. 
Besides,  the  creditor  has.no  license  to  claim  a  home- 
stead for  the  tenant  in  this  case. 

The  facts  being  agreed  to,  burden  of  proof  is  not 
material.     The  question  is  purely  one  of  law — ^what 
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shaU  the  judgment  be?     The  parties  stipulated  how 
the  agreed  statement  of  facts  should  be  interpreted : 

"The  said  plaintiff  has  never  abandoned  or  relin- 
quished his  residence  upon  said  lots  on  said  Mona  ave- 
nue, unless  by  reason  or  by  virtue  of  the  facts  herein- 
before set  forth." 

The  agreed  facts  show  a  removal  for  a  temporary 
purpose.  They  do  not  include  an  intention  not  to  re- 
turn. 

The  judgment  of  the  district  court  is  affirmed. 


Hanpord  W.  Kerr  et  aZ.  v.  Corydon  W.  Kerr  et  al. 

No.  16.924. 

1.  Evidence — Demurrer — Trial  to  the  Court  It  was  said  that 
in  a  trial  to  the  court  the  rule  relating  to  demurrers  to  the 
evidence  is  the  same  as  in  jury  trials. 

2.  Wills — Undue  Influence — Evidence.  In  a  suit  to  set  aside  a 
will  on  the  ground  that  its  execution  had  been  procured  by 
undue  influence  a  demurrer  to  the  plaintiffs'  evidence  was 
improperly  sustained. 

Error  from  Wyandotte  court  of  common  pleas ;  Wil- 
liam G.  Holt,  judge.  Opinion  filed  April  10,  1909. 
Reversed. 

C.  H.  N earing,  Amos  Townsend,  and  S.  H.  AUen, 
for  the  plaintiffs  in  error. 

H.  L.  Alden,  and  /.  L.  SmaUey,  for  the  defendants 
in  error. 

Per  Curiam:  This  action  was  commenced  in  the 
court  of  common  pleas  of  Wyandotte  county  to  set 
aside  a  will,  on  the  ground  that  it  had  been  procured  by 
undue  influence.  At  the  close  of  the  testimony  on  the 
part  of  the  plaintiffs  a  demurrer  to  the  evidence  was 
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sustained  and  judgment  entered  for  the  defendants. 
The  plaintiffs  prosecute  error.  The  action  was  brought 
under  sections  7957  and  7958  of  the  General  Statutes 
of  1901,  which  read : 

"The  mode  of  contesting  a  will  shall  be  by  civil  action 
in  the  district  court  of  the  county  in  which  the  will  was 
admitted  to  probate,  which  action  may  be  brought  at 
any  time  within  two  years  after  the  probate  of  the  will, 
and  not  afterward,  by  any  person  interested  in  the 
will  or  estate  of  the  deceased.         4 

"The  order  of  the  probate  court  shall  be  pHma  facie 
evidence  on  the  trial  of  such  action  of  the  due  attesta- 
tion, execution  and  validity  of  the  will." 

This  case  was  tried  to  the  court  without  a  jury,  but 
the  same  rule  relating  to  demurrers  to  the  evidence  ob- 
tains as  is  applicable  in  jury  trials.  I'his  point  was 
directly  decided  in  the  case  of  Wehe  v.  Mood,  68  Kan. 
373,  where  it  was  said : 

"In  considering  and  deciding  a  demurrer  to  plain- 
tiff's evidence  in  a  case  tried  to  the  court,  the  same  rule 
obtains  as  in  cases  tried  to  a  jury.  The  court  can  not 
weigh  conflicting  evidence,  nor  regard  the  case  as 
though  submitted  by  the  defendant  upon  plaintiff's 
showing,  but  must  consider  as  true  all  portions  of  the 
evidence  which  tend  to  prove  the  allegations  of  the  pe- 
tition."   (Syllabus.) 

(See,  also,  Farnsworth  v.  Clarke,  62  Kan.  264;  Wolf 
V.  Washer,  32  Kan.  533.) 

It  follows  that  if  there  was  any  evidence  tending  to 
establish  that  the  will  was  obtained  by  undue  influence 
the  demurrer  should  have  been  overruled. 

The  testatrix  was  about  eighty-three  years  of  age 
when  the  will  in  controversy  purports  to  have  been  ex- 
ecuted. She  was  ignorant  and  illiterate,  being  unable 
to  write  or  read  writing.  The  will  is  dated  November 
3,  1902.  A  codicil  was  added  July  8,  1903.  She  died 
November  23, 1905.  Her  husband  is  still  living.  They 
lived  together  more  than  fifty  years,  and  were  the  own- 
ers of  much  valuable  property — largely  real  estate — 
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in  and  adjoining  Kansas  City,  in  Wyandotte  county. 
They  owned  over  200  acres  of  land,  a  part  of  which  is 
covered  by  such  city.  All  the  property  owned  by  them 
was  held  in  the  name  of  the  testatrix.  The  husband  of 
the  testatrix  had  for  many  years,  by  reason  of  mental 
infirmity,  been  unable  to  transact  business,  and  their 
business  interests  were  kept  and  managed  in  her  name. 

They  had  six  children,  three  sons  and  three  daugh- 
ters. One  daughter  and  two  sons  still  survive.  The  de- 
ceased children  left  children  surviving  them.  The  liv- 
ing children  and  grandchildren  are  named  as  parties  to 
this  action. 

The  plaintiffs  accuse  the  two  sons,  Corydon  W.  Kerr 
and  Hanford  L.  Kerr,  of  having  used  the  undue  in- 
fluence upon  the  testatrix  which  caused  her  to  make 
the  will  in  question.  For  more  than  twenty  years  prior 
to  the  execution  of  the  will  the  testatrix  and  her  hus- 
band made  their  home  with  their  son  Hanford  L.  Kerr, 
who,  in  conjunction  with  his  brother,  had  the  complete 
control  and  charge  of  the  property  and  business  of 
their  parents.  The  inability  of  the  parents  to  manage 
their  own  business  affairs,  on  account  of  their  age, 
want  of  education,  and  ignorance  of  the  new  business 
conditions  which  suddenly  grew  up  around  them,  was 
so  pronounced  that  they  recognized  it  themselves,  and 
turned  everything  over  to  their  sons  and  relied  entirely 
upon  them  for  everything.  The  testatrix  and  her  hus- 
band had  been  hard-working,  ignorant  people  in  their 
younger  days,  unaccustomed  to  anything  but  a  farm 
life,  and  were  wholly  unfitted  for  the  conditions  which 
the  expanding  city  thrust  upon  them.  Naturally,  the 
sons  came  to  have  complete  control  over  the  parents  in 
all  matters  relating  to  business  affairs.  As  the  decrep- 
itudes of  age  increased  they  became  as  children  and  de- 
ferred to  the  wishes  of  their  sons,  to  whom  they  looked 
for  maintenance  and  support  as  though  penniless,  in- 
stead of  wealthy. 
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The  son  Corydon  and  his  attorney  had  an  office  to- 
gether, where  all  business  was  transacted.  The  will 
in  question  was  prepared  by  the  son  and  his  attorney, 
and  was  executed  at  their  office,  no  one  else  being 
present  except  the  testatrix  and  witnesses  who  were 
selected  by  the  son.  The  testatrix  subscribed  it  by 
making  her  mark.  She  could  not  read  it.  It  was  not 
read  to  her  at  the  time  it  was  subscribed  by  the  wit- 
nesses, and  it  is  not  shown  that  it  was  ever  read  to 
her  or  that  she  was  even  told  of  its  contents. 

About  the  time  the  testatrix  and  her  husband  went 
to  live  with  their  son  they  owned  property  worth  over 
$160,000.  More  than  $50,000  of  this  was  subsequently 
conveyed  to  the  sons  without  consideration.  The  will 
devises  the  remainder  largely  to  the  children  of  these 
sons.  It  bequeaths  to  the  testatrix's  husband  the  sum 
of  one  dollar,  and  he  consented  in  writing  to  the  will. 
His  subsequent  conduct  indicates  that  he  was  ignorant 
of  the  contents  of  the  will,  as  he  attempted  to  have 
some  of  the  property  therein  devised  conveyed  to  some 
of  his  grandchildren,  and  was  very  much  disappointed 
and  grieved  when  informed  that  it  was  already  dis- 
posed of  by  the  will.  After  the  death  of  the  testatrix 
the  attorney  employed  by  the  sons  was  appointed  ex- 
ecutor, in  accordance  with  the  direction  of  the  testatrix 
in  the  will.  These  sons,  according  to  the  conveyances 
of  real  estate  shown  to  have  been  made  by  them,  re- 
ceived over  $100,000  for  the  sale  of  real  estate,  no  part 
of  which  appears  now  in  the  hands  of  the  executor  or 
to, have  been  reinvested  or  in  any  way  expended  for 
the  benefit  of  the  estate  of  the  testatrix.  The  executor 
received  only  $1,218.47  personal  assets. 

Considering  the  age  of  the  testatrix,  her  want  of 
business  ability  and  experience,  her  confidence  and 
trust  in  her  sons  as  her  business  managers  and  ad- 
visers, the  fact  that  a  large  part  of  the  testatrix's 
property  (far  beyond  their  fair  or  legal  proportion? 
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as  heirs  of  the  estate)  was  received  by  them  through 
conveyances  made  by  her,  that  a  large  part  of  the  re- 
mainder was  devised  to  their  children,  that  the  will 
in  question  was  drawn  by  the  attorney  of  these  sons 
in  their  office  and  executed  there  in  the  presence  of  the 
son  with  whom  she  resided,  his  attorney  and  the  wit- 
nesses selected  by  him  alone,  that  the  written  consent 
of  the  husband  to  the  will  was  executed  under  the  same 
or  similar  circumstances,  and  that  apparently  both  the 
testatrix  and  the  husband  were  ignorant  of  the  con- 
tents of  the  will,  there  was  some  evidence  tending  to 
establish  undue  influence.  We  are  not  called  upon  to 
consider  the  weight  or  value  of  this  evidence,  and  we 
only  say  that  it  tends  to  establish  the  cause  of  action 
alleged  in  the  petition  and  it  was  error  to  sustain  a 
demurrer  thereto. 

For  a  discussion  of  the  burden  of  proof  and  the 
nature  and  quantity  of  testimony  requisite  in  such 
cases,  see  Scott  v.  Thrall,  77  Kan.  688,  and  Ginter  v. 
Ginter,  79  Kan.  721. 

The  judgment  is  reversed,  with  directions  to  pro- 
ceed in  accordance  with  the  views  herein  expressed. 


Howard  F.  Martindale  v.  S.  A.  Stotler. 

No.  15,984. 

Nbgotiable  Instruments — Innocent  Purchaser — Notice.  The 
evidence  held  not  to  justify  a  finding  that  a  purchaser  of  a 
negotiable  note  had  notice  of  a  defense. 

Error  from  Lyon  district  court;  Frederick  A. 
Meckel,  judge.  Opinion  filed  April  10,  1909.  Re- 
versed. 
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R.  M.  Hamer,  and  W.  C.  Harris,  for  the  plaintiff  in 
error. 

L.  B.  Kellogg,  John  Madden,  and  C.  M.  Kellogg,  for 
the  defendant  in  error. 

Per  Curiam:  It  is  impossible  to  say  whether  the  ver- 
dict rests  upon  the  defense  of  alteration,  or  the  one  in- 
cluding fraud,  or  want  of  consideration  and  notice. 
There  is  no  evidence  of  notice.  The  authority  of  Fist 
to  take  notes,  as  the  one  in  suit  was  taken,  is  not  in 
question.  That  he  was  an  agent,  that  the  note  was 
taken  in  a  matter  connected  with  his  agency,  and  that  it 
was  taken  in  his  own  name,  did  not  put  the  indorsee  on 
inquiry  respecting  any  defenses  the  maker  might  have. 
The  indorsee  could  not  tell  that  the  note  had  been  al- 
tered from  its  appearance.  Perhaps  the  jury  concluded 
it  had  not  been  altered.  It  is  a  common  thing  to  make 
erasures  and  interlineations  in  contracts  before  signa- 
ture and  delivery,  and  so  far  as  the  abstract  and  evi- 
dence show  nothing  striking  or  unusual  appeared  on 
the  face  of  this  one.  It  was  not  important  who  canceled 
the  revenue  stamp,  and  a  cancelation  by  another  than 
the  maker,  whose  initials  were  used,  was  not  a  sus- 
picious circumstance.  Fist  was  not  a  stranger  in  the 
sense  of  the  quotation  appearing  in  Kennedy  v.  Gibson, 
68  Kan.  612,  and  the  fact  that  the  note  sold  was  that 
of  a  farmer  does  not  justify  an  inference  of  bad  faith 
on  the  part  of  the  purchaser.  Nothing  else  putting  the 
purchaser  on  inquiry  is  urged  in  the  brief  or  appears  in 
the  abstracts.  The  court  erred  in  submitting  to  the 
jury  the  defense,  including  notice  to  the  purchaser,  and 
its  judgment  is  reversed  and  the  cause  is  remanded  for 
a  new  trial. 
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Jay  Nichols  v.  John  W.  Trueman. 

No.  16.94<. 

1.  Practice,  Supreme  Court — Motion  for  a  New  Trial — Review 
of  RtUing  on  a  Question  of  Law.'  Where  the  facts  were  agreed 
to  the  only  question  presented  to,  or  passed  upon  by,  the  trial 
court  was  one  of  law,  and  a  motion  for  a  new  trial  was  un- 
necessary to  procure  a  review  of  the  decision. 

2.  Tax  Deeds — Residence  of  Grantee.  A  compromise  tax  deed 
recorded  five  years  was  not  void  on  its  face  because  of  its 
failure  to  state  the  address  or  residence  of  the  grantee. 

Error  from  Greeley  district  court;  Charles  E.  Lob- 
dell,  judge.    Opinion  filed  April  10, 1909.    Reversed. 

D.  R.  Beckstrom,  for  the  plaintiff  in  error. 
George  L.  Reid,  and  Russell  &  Rvssell,  for  the  defend- 
ant in  error. 

Per  Curiam:  The  motion  to  dismiss  must  be  denied. 
The  cause  was  submitted  below  on  an  agreed  statement 
of  facts,  and  a  motion  for  a  new  trial  was  unnecessary. 
(Atkins  V.  Nordyke,  60  Kan.  354.)  The  only  question 
presented  to,  or  passed  upon  by,  the  trial  court  was  a 
question  of  law. 

The  court  held  the  tax  deed  void  on  its  face  because 
of  its  failure  to  state  the  address  or  residence  of  the 
grantee.  The  deed  is  a  compromise  tax  deed,  and  had 
been  of  record  five  years  when  this  action  was  com- 
menced. Since  the  case  was  decided  by  the  trial  court 
we  have  held,  in  Havel  v.  Abstract  Co.,  76  Kan.  336, 
and  Trust  Co.  v.  Davis,  76  Kan.  639,  that  such  omission 
in  a  tax  deed  which  has  been  of  record  for  five  years 
will  not  render  the  deed  void  on  its  face.  On  the  au- 
thority of  these  cases  the  judgment  is  reversed  and  the 
cause  remanded,  with  directions  to  enter  judgment  for 
the  defendant. 
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T.  P.  Tucker  v.  Charles  E.  Gibson. 

No.  16.966. 

Title  and  Ownership — Quitclaim  Deed— Unrecorded  Warranty 
Deed.  The  rights  of  a  f^urchaser  by  quitclaim  deed  held 
superior  to  those  of  the  holder  of  a  prior  warranty  deed 
which  was  not  recorded. 

Error  from  Greeley  district  court;  Charles  E.  Lob- 
dell,  judge.    Opinion  filed  April  10,  1909.    Affirmed. 

W.  M.  Glenn,  for  the  plaintiff  in  error. 
W.  H.  Ritssell,  and  Frank  V.  Russell,  for  the  defend- 
ant in  error. 

Per  Curiam:  The  plaintiff,  Gibson,  holds  the  land, 
in  question  under  a  quitclaim  deed  made  after,  but 
recorded  before,  a  warranty  deed  to  the  defendant, 
Tucker,  made  by  the  same  grantor.  The  plaintiff  pur- 
chased in  good  faith,  after  exercising  all  reasonable 
diligence  in  making  inquiries  and  in/ the  examination 
of  the  records.  It  is  conceded  that  the  plaintiff  had 
no  notice  of  the  outstanding  unrecorded  deed  held  by 
the  defendant,  unless  it  should  be  held  that  one  Rhodes, 
who  had  such  knowledge,  was  his  agent  in  the  pur- 
chase of  the  land. 

The  question,  then,  is  whether  Rhodes  was  in  fact 
the  plaintiff's  agent.  Upon  an  examination  of  the  evi- 
dence it  clearly  appears  that  the  plaintiff  dealt  with 
Rhodes  as  the  owner  of  the  land  and  made  the  purchase 
directly  from  him,  although  the  naked  legal  title  was 
in  another,  who  executed  the  deed.  In  these  circum- 
stances Rhodes  was  not  the  agent  of  the  plaintiff,  but 
should  be  considered  the  vendor,  in  accordance  with 
the  understanding  of  the  parties  to  the  transaction. 

The  defendant,  who  failed  to  have  his  deed  recorded 
or  otherwise  to  give  notice  of  his  interest  until  after 
the  plaintiff  had  completed  his  purchase,  has  no  cause 
to  complain  of  the  judgment.  (Eger  v.  Brown,  77 
Kan.  510.) 

The  judgment  is  affirmed. 
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The  Wichita  Railroad  &  Light  Company  v. 
R.  W.  Liebhart. 

No.  16.968. 

Negligence — Last  Clear  Chance.  The  rule  applied  that  con- 
tributory negligence  is  no  defense  where  an  injury  resulted 
from  the  subsequent  negligence  of  the  defendant. 

Error  from  Sedgwick  district  court;  Thomas  C. 
Wilson,  judge.  Opinion  filed  April  10,  1909.  Af- 
firmed. 

Ko8  Harris,  and  V.  Harris,  for  the  plaintiff  in  error. 
John  W.  Adams,  and  George  W.  Adams,  for  the  de- 
fendant in  error. 

Per  Curiam:  The  findings  relating  to  the  plaintiff's 
observation  of  the  approaching  car  do  not  necessarily 
conflict  with  the  findings  that  he  exercised  due  care  at 
ttie  time  of  the  collision  or  with  the  general  verdict. 
Under  the  case  of  Railroad  Co.  v.  Gallagher,  68  Kan. 
424,  it  was  a  fair  question  for  the  jury  whether  he  was 
guilty  of  contributory  negligence.  If,  however^  he  was 
negligent,  the  finding  that  the  motorman  might  have 
avoided  injuring  him  by  the  exercise  of  due  care  after 
he  was  observed  to  be  in  danger  supports  the  general 
verdict.  He  could  not  quickly  extricate  himself,  his 
horses  and  his  wagon  from  peril,  as  in  Dyerson  v.  Rail- 
road Co.,  74  Kan.  528,  so  that  the  case  is  ruled  by 
Railway  Co.  v.  Arnold,  67  Kan.  260. 

The  judgment  of  the  district  court  is  affirmed. 
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R.  C.  Webster,  Jr.,  v.  Joe  Stevenson. 

No.  16,968. 

Tax  Deed — Selling  Price  Omitted.  A  tax  deed  held  void  on  its 
face  because  it  failed  to  show  the  amount  for  which  the  land 
was  bid  in  by  the  county. 

Error  from  Ness  district  court;  Charles  E.  Lob- 
dell,  judge.    Opinion  filed  April  10,  1909.    Affirmed. 

D.  A.  Banta,  for  the  plaintiff  in  error. 
A.  S.  Fotdks,  A.  W.  Wilson,  and  Manford  Schoon^ 
over,  for  the  defendant  in  error. 

Per  Curiam:  The  tax  deed  under  which  plaintiff 
claimed  title  is  void  on  its  face  because  it  fails  to  state 
the  amount  for  which  the  land  was  bid  off  by  the 
county,  and  the  omission  is  not  cured  by  any  of  the 
other  recitals.  (Robidoux  v.  Munson,  75  Kan.  207.) 
The  amount  for  which  the  certificate  was  assigned  is 
stated,  but  at  the  date  of  the  assignment  the  taxes 
were  due  for  two  subsequent  years,  and  it  is  impos- 
sible to  ascertain  from  the  face  of  the  deed  how  much 
of  the  amount  paid  was  for  the  taxes  for  the  year  for 
which  the  land  was  sold  and  how  much  was  for  the 
subsequent  taxes.  {(Gibson  v.  Ast,  77  Kan.  458.)  The 
words  '*being  equal  to  the  cost  of  redemption  at  that 
time"  necessarily  refer  to  the  date  of  the  assignment. 

Upon  the  showing  made  the  trial  court  committed 
no  error  in  opening  up  the  former  judgment.  The 
judgment  is  affirmed. 
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The  State  v.  Harsha. 


The  State  op  Kansas,  ex  rel  Fred  S.  Jackson,  as        »    7^ 
Attorney-general,  v.  J.  P.  Harsha.  — 

No.  16.187. 

1.  Office  and  Officers — Forfeiture — Quo  Warranto,  It  was 
said  that  under  the  statute  in  controversy  whether  an  official 
has  forfeited  his  office  may  be  ascertained  and  declared  in  a 
quo  warranto  proceeding. 

2.  Forfeiture — Notice  of  Violations  of  Liquor  Laws — 

Failure  to  Notify  County  Attorney.  A  mayor  who  had 
actual  notice  of  the  violations  of  the  liquor  laws  in  specific 
bawdy-houses,  and  failed  to  notify  the  county  attorney,  for- 
feited his  office. 

Original  proceeding  in  quo  warranto.  Opinion  filed 
April  10,  1909.    Judgment  for  the  plaintiff. 

Fred  S.  Jackson,  attorney-general,  for  The  State; 
Carr  W.  Taylor,  assistant  attorney-general  for  Reno 
county,  of  counsel. 

A.  C.  Malloy,  F.  Dumont  Smith,  F.  F.  Prigg,  and 
C.  M.  Williams,  for  the  defendant. 

Per  Curiam:  The  chief  law  question  argued  in  this 
case  was  determined  adversely  to  the  defendant  in  the 
case  of  The  State  v.  Rose,  74  Kan.  262.  The  question  - 
was  squarely  presented,  fully  considered,  and  clearly 
decided.  The  case  of  The  State,  ex  rel.,  v.  Wilson,  30 
Kan.  661,  was  distinguished  and  the  conclusion  reached 
that  the  statute  in  controversy  contemplates  that  the 
forfeiture  may  be  ascertained  and  declared  in  the  quo 
warranto  proceedings  provided  for.  Notwithstanding 
the  able  argument  of  counsel  for  the  defendant  the 
court  is  satisfied  with  the  decision  in  the  Rose  case, 
and  declines  to  disturb  it. 

The  commissioner's  findings  having  been  attacked 
as  unsupported  by  the  evidence,  the  court  has  gone  di- 
rectly to  the  evidence  taken  by  the  commissioner,  and 
upon  the  evidence  finds  that  the  defendant  had  full 


Digitized  by  LjOOQ IC 


94  SUPREME  COURT  OF  KANSAS. 

George  v.  Lane. 

actual  notice,  aside  from  the  matter  of  general  reputa- 
tion, of  violations  of  the  liquor  law  in  specific  bawdy- 
houses,  and  that  he  failed  to  notify  the  county  attorney 
of  the  facts  of  such  violations,  as  the  statute  requires. 
Therefore  he  has  forfeited  his  office,  and  the  judgment 
of  the  court  is  that  he  be  ousted. 

The  costs  incident  to  the  proceedings  of  the  commis- 
sioner are  divided  between  the  defendant  and  the  city 
of  Hutchinson,  the  defendant  in  The  Stdte  vl  Hutchin- 
son, post.    The  other  costs  follow  the  judgment. 


M.  L.  George  et  al.  v.  Joe  Lane  et  al. 

No.  16.442. 
SYLLABUS  BY  THE  COURT. 

1.  Damages — Breach  of  Contract,  A  party  entitled  to  recover 
on  the  breach  of  a  contract  should  be  allowed  such  damages 
as  are  the  natural,  direct  and  proximate  result  of  the  breach. 

2.  Same.  Where  G.  and  M.,  in  consideration  of  the  con- 
veyance to  them  of  a  farm,  agreed  to  transfer  a  stock  of  goods 
to  L.  and  L.  and  to  fumtsh  a  buyer  for  a  one-half  interest  in 
the  goods  for  a  certain  sum,  and  the  transfer  of  the  goods  and 
conveyance  of  the  farm  were  duly  made  but  G.  and  M.  failed 
to  furnish  such  buyer,  the  measure  of  damages  for  such  de- 
fault is  the  difference  between  the  market  value  of  such  one- 
half  interest  and  the  sum  for  which  it  was  to  have  been  sold 
had  a  buyer  been  produced  as  agreed,  together  with  interest 
on  the  amount  of  such  difference. 

3.  Evidence — Measure  of  Damages — Breach  of  Contract,  The 
amount  received  upon  the  sale  of  such  one-half  interest  at  an 
auction  fairly  advertised  and  conducted,  of  which  the  de- 
fendants had  notice,  is  evidence  of  such  value,  but  is  not  con- 
clusive, and  the  defendants  had  the  right  to  offer  evidence  of 
such  value  to  show  that  it  was  greater  than  the  amount  so 
received. 

4.  Contracts — Consideration,  A  statement  or  promise  made  by 
L.  and  L.  after  the  conveyance  and  transfer  had  been  com- 
pleted, without  any  new  consideration,  purporting  to  waive  the 


Digitized  by  LjOOQ IC 


Vol.  80.  JANUARY  TERM,  1909.  95 

George  v.  Lane. 

obligation  of  6.  and  M.  to  find  such  purchaser,  which  was  not 
acted  upon  to  their  loss  or  injury,  is  ineffectual  to  relieve  than 
from  liability. 

Error  from  Shawnee  district  court;  Alston  W. 
Dana,  judge.  First  opinion  filed  November  7,  1908. 
Reversed.  Rehearing  allowed  December  18, 1908.  Sec- 
ond opinion  filed  May  10,  1909.  First  opinion  af- 
firmed. 

D.  C.  TiUotson,  for  the  plaintiffs  in  error. 
/.  B.  Larimer,  and  Charleis  F.  Spencer,  for  the  de- 
fendants in  error. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  This  action  arose  out  of  the  following 
contract : 

"This  agreement,  made  and  -entered  into  this  9th 
day  of  May^  A.  D.  1905,  witnesseth,  that  M.  L.  George 
and  I.  H.  McQuilkin,  parties  of  the  first  part,  and  Jo- . 
seph  Lane  and  F.  H.  Leonard,  parties  of  the  second 
part,  hereby  enter  into  a  covenant  that  they  will  make 
a  trade  convejdng  the  following-described  property: 
M.  L.  George  and  I.  H.  McQuilkin  agree  to  transfer  a 
certain  stock  of  groceries  and  grocery  fixtures  to  said 
Joseph  Lane  and  F.  H.  Leonard,  and  in  payment  of  the 
same  the  said  Joseph  Lane  and  F.  H.  Leonard  hereby 
agree  to  transfer  to  L  H.  McQuilkin  and  M.  L.  George  a 
certain  farm  of  199^oo  acres  in  section  7,  township  10, 
range  18,  Jefferson  county,  Kansas,  and  the  parties  of 
the  first  part  further  a^ee  to  furnish  a  buyer  who 
agrees  to  take  a  one-half  interest  in  said  grocery  stock 
at  a  consideration  of  $1300. 

(Signed)        M.  L.  George. 

-L  H.  McQuilkin. 
Joe  Lane. 
F.  H.  Leonard." 

An  exchange  of  the  property  was  made  by  a  convey- 
ance of  the  farm  and  a  transfer  of  the  groceries  as  pro- 
vided, but  the  defendants,  George  and  McQuilkin,  failed 
to  produce  a  buyer  for  a  one-half  interest  in  the  grocery 
stock  at  a  consideration  of  $1300,  as  agreed,  and  after 
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waiting  fifteen  days  from  the  date  of  the  transfer  the 
plaintiffs,  Lane  and  Leonard,  notified  them  that  unless 
they  furnished  such  buyer  the  one-half  interest  in  the 
goods  would  be  sold,  and  that  they  would  be  held  re- 
sponsible for  any  damage.  The  goods  were  afterward 
sold  at  auction  pursuant  to  this  notice  for  $250,  and  this 
action  was  brought  to  recover  the  difference  between 
that  sum  and  the  $1300,  as  stipulated  in  the  contract, 
and  the  plaintiffs  recovered. 

The  substantial  errors  alleged  are  in  the  instructions 
and  rulings  excluding  evidence.  The  court  instructed 
the  jury  that  if  the  plaintiffs  had  performed  the  con- 
tract on  their  part  by  convesing  the  land  (about  which 
there  was  no  question),  and  the  defendants  had  failed 
to  furnish  a  buyer  within  a  reasonable  time,  without 
any  fault  of  the  plaintiffs,  and  the  goods  had  been  sold 
at  a  public  auction  advertised  with  reasonable  diligence 
and  conducted  in  good  faith,  after  due  notice  to  the  de- 
fendants, then  the  plaintiffs  were  entitled  to  recover 
the  difference  between  $1300  and  the  amount  so  re- 
ceived from  the  sale,  adding  thereto  one-half  the 
amount  received  from  retail  sales  (which  was  but  a  few 
dollars) ;  and  that  it  was  immaterial  if  the  one-half  in- 
terest was  found  to  be  worth  more  than  the  amount  so 
realized.  The  court  held  that  the  measure  of  damages 
was  the  difference  between  the  sum  of  $1300  and  the 
amount  received  at  an  auction  sale  fairly  conducted 
after  due  notice. 

In  some  cases  where  there  is  a  refusal  to  accept  and 
pay  for  goods  ordered  or  purchased  the  seller  may  pro- 
ceed in  this  manner  and  charge  the  buyer  with  the  de- 
ficiency. In  the  view  we  take  of  this  transaction,  how- 
ever, it  is  not  necessary  to  determine  the  class  of  cases 
to  which  this  rule  is  applicable,  for  in  this  case  there 
was  no  sale  or  agreement  to  sell.  The  undertaking  of 
the  defendants  was  to  transfer  the  stock  and  fixtures, 
and  to  furnish  a  buyer  within  a  ifeasonable  time  for  a 
one-half  interest  therein,  in  consideration  of  the  con- 
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veyance  of  the  farm,  which  was  duly  made.  They  have 
performed  this  agreement  in  part  and  have  failed  in 
part.  For  this  breach,  if  it  was  not  waived,  they  are 
liable,  not  as  purchasers,  but  for  failing  to  find  a  pur- 
chaser. 

In  cases  where  the  rule  sanctioned  by  the  district 
court  applies  it  is  said  that  if  the  vendee  refuses  to  take 
the  goods  and  pay  for  them  the  vendor  has  an  election 
to  rescind  the  contract  and  keep  the  goods,  or  to 'hold 
them  for  the  vendee  and  sue  for  the  price,  or  to  proceed 
to  sell  them  and  charge  the  vendee  with  any  deficiency 
that  may  remain  after  applying  the  proceeds  to  the 
purchase-money  due.  (Story,  Sales,  §436;  Ackerman 
V.  Rubens,  167  N.  Y;  405.)  The  right  to  resell  rests 
upon  the  theory  that  the  goods  belong  to  the  vendee, 
subject  to  the  payment  of  the  price  agreed  upon,  and 
the  vendor  is  given  the  right  to  sell  in  order  to  collect 
the  amount  due.  {PoUen  v.  Le  Roy,  30  N.  Y.  549 ;  2 
Benj.  Sales,  §  1180,  and  American  note  5.) 

In  this  case  the  sale  and  agreement  to  sell  were  lack- 
ing; consequently  there  could  not  be  a  resale  to  collect 
the  price.  The  plaintiffs'  loss  naturally  and  proxi- 
mately resulting  from  being  deprived  of  that  right  to 
sell  at  that  price  was  the  difference  between  that 
amount  and  the  value  of  the  one-half  interest  which 
they  were  thus  compelled  to  keep.  This  is  the  rule  of 
damages  in  analogous  transactions,  and  is  simple  and  ^ 
just  in  its  application. 

Damages  are  based  on  the  theory  of  compensation  for 
the  loss  suffered.  A  party  is  entitled  to  recover  on  a 
breach  of  contract  such  damages  as  are  the  natural, 
direct  and  proximate  result  of  the  breach.  (Johnson  v. 
Mathews,  5  Kan.  118.)  The  amount  to  be  recovered 
here  should  be  the  loss  resulting  to  the  plaintiffs  from 
the  failure  of  the  defendants  to  produce  a  purchaser 
who  would  pay  $1300  for  the  half  interest.  If  the  de- 
fendants, in  the  absence  of  this  agreement,  had,  upon 
a  sufficient  consideration  received  at  the  time,  agreed 
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to  find  a  purchaser  for  the  plaintiffs'  goods  who  would 
pay  a  certain  sum,  and  had  failed  to  produce  such  a 
purchaser,  the  loss  to  the  plaintiffs  would  not  have 
been  more  than  the  difference  between  the  sum  to  be  re- 
ceived for  the  goods  and  their  market  value.  This  is 
the  rule  applied  in  transactions  between  principal  and 
agent,  where  the  latter  has  failed  to  make  purchases  that 
he  was  bound  to  make.  (3  Suther.  Dam.,  3d  ed.,  §  773 ; 
2  Sedg.  Dam.,  8th  ed.,  §  824 ;  Bell  et  al.  v.  Cunningham, 
28  U.  S.  69 ;  Whelan  v.  Lynch,  60  N.  Y.  469.)  The  gen- 
era) measure  of  damages  applied  in  case  of  a  breach  of 
contract  to  deliver  merchandise  is  the  difference  be- 
tween the  purchase-price  and  the  market  value,  to- 
gether with  interest  (Lumber  Co.  v.  Sutton,  46  Kan. 
192),  and  this  rule  has  been  applied  in  cases  of  a  sale. 
{Geias  v.  Hardware  Co,,  37  Kan.  130.) 

We  conclude  that  the  proper  measure  of  damages  in 
this  case  is  the  difference  between  the  market  value  of 
the  one-half  interest  in  the  goods  and  fixtures  and  the 
sum  of  $1300,  for  which  they  were  to  have  been  sold, 
together  with  interest  thereon.  The  price  received  at 
the  auction  sale,  the  testimony  showing  that  it  was 
fairly  conducted,  was  competent  evidence  of  market 
value,  but  not  conclusive.  (Brigham  v.  Evans,  113 
Mass.  538;  M'Combs  v.  M'Kennan,  2  W.  &  S:  [Pa.] 
216;  Bigelow  v.  Legg  et  al.,  102  N.  Y.  652;  Camp  v. 
Hamlin  &  Bamum,  55  Ga.  259.)  The  defendants  had 
*the  right  to  show  that  the  market  value  was  greater 
than  the  amount  received. 

Evidence  was  offered  tending  to  show  that  shortly 
after  the  exchange  of  the  properties  the  plaintiffs  ver- 
bally waived  the  agreement  of  defendants  to  produce  a 
purchaser,  and  the  jury  were  instructed  in  substance 
that  such  waiver  was  of  no  force  unless  there  was  an 
independent  consideration  therefor  or  by  reason  thereof 
the  defendants  had  changed  their  position  or  condi- 
tion in  reliance  upon  it,  to  their  loss  or  damage.  It  is 
contended  that  this  instruction  was  erroneous  because 
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the  parties  to  a  contract  may  at  any  time  rescind  it  in 
whole  or  in  part  by  mutual  consent,  and  the  surrender  of 
their  mutual  rights  is  a  sufficient  consideration.  (Fie- 
gal  V.  Hoover  et  al.,  Appellants,  156  Pa.  St.  276.)  This 
may  be  done  where  there  are  mutual  rights  to  be  sur- 
rendered, but  in  this  case  the  plaintiffs  had  executed 
the  agreement  on  their  part.  The  only  remaining  obli- 
gation of  the  contract  was  upon  the  defendants.  A 
naked  promise  to  release  them,  if  made,  was  without 
consideration,  and,  unless  acted  upon  so  that  some  loss 
or  injury  would  result  to  them  if  the  promise  were  not 
kiept,  it  was  ineffectual  to  relieve  them  from  liability. 
(CoUyer  &  Co.  v.  Movlton  and  another,  9  R.  I.  90; 
Moore  v.  Detroit  Locomotive  Works,  14  Mich.  266;  9 
Cyc.  593.)  The  instruction  of  the  court  upon  this  sub- 
ject was  correct. 

An  erroneous  measure  of  damages  having  been 
adopted,  the  judgment  is  reversed  and  the  cause  re- 
manded for  further  proceedings. 


OPINION  ON  REHEARING. 

Per  Curiam:  Upon  a  rehearing  allowed  upon  the 
measure  of  damages  to  be  applied  in  this  case,  after 
careful  consideration  of  the  oral  arguments  made  and 
the  additional  briefs  presented,  we  adhere  to  the  views 
expressed  in  the  foregoing  opinion. 
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George  Francis  et  al.  v.  Calista  J.  Brock. 

No.  16,708. 
SYLLABUS  BY  THE  COURT. 

1.  Judgments — Special  Findings  Inconsistent  with  Each  X)ther 
and  the  General  Verdict — New  Trial.  Where  an  action  for 
personal  injuries  is  tried  to  a  jury  and  special  findings  of 
fact  are  returned  with  the  general  verdict,  and  such  special 
findings  are  inconsistent  with  each  other  and  with  the  general 
verdict,  no  judgment  can  be  entered  thereon,  and  a  new  trial 
must  be  granted. 

2.  Practice,  Supreme  Court — Excessive  Damages — Remittitur 
— New  Trial,  Where,  in  such  a  case,  the  point  of  inconsist- 
ency relates  to  the  amount  of  dfimages  awarded,  and  the  spe- 
cial findings  state  several  elements  of  damage  and  give  the 
amount  of  each  separately,  this  court,  when  it  appears  from 
such  findings  that  a  fair  and  reasonable  amount  has  been 
allowed  by  the  jury  for  all  the  elements  of  damage  sus- 
tained by  the  plaintiff,  may  give  the  plaintiff  the  option  of 
accepting  a  judgment  for  the  amount  so  found  or  a  new  trial. 

3.  Sams.     The  special  findings  in  this  case  examined 

and  an  option  given  to  the  plaintiff  to  accept  a  judgment  for 
$2600  or  have  a  new  trial. 

Error  from  Montgomery  district  court;  Thomas  J. 
Flannelly,  judge.  Opinion  filed  May  8,  1909.  Re- 
versed. 

statement. 

This  action  was  commenced  in  the  district  court  of 
Montgomery  county  by  Calista  J.  Brock  to  recover 
damages  for  injuries  sustained  on  account  of  her 
horse  becoming  frightened  and  running  away,  causing 
her  to  be  thrown  from  her  buggy.  The  horse  was 
frightened  by  an  automobile  owned  and  operated  by 
the  defendants,  George  Francis  and  Will  Francis.  The 
plaintiff  was  on  the  public  highway,  about  one-half  of 
a  mile  south  of  Cherryvale,  on  her  way  to  that  city 
with  some  farm  products  for  sale.  She  rode  in  a  one- 
horse  buggy,  which  was  drawn  by  an  ordinarily  gentle 
and  well-broken  farm  horse.     The  defendants  were 
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coming  from  the  direction  of  Cherryvale  in  an  auto- 
mobile. The  horse  was  restive  and  alarmed  when  he 
saw  the  approaching  automobile,  and  his  fright  in- 
creased as  the  machine  came  nearer.  The  plaintiff 
turned  him  out  of  the  road  and  near  to  a  hedge  fence 
on  the  side  of  the  highway.  The  horse,  when  the  auto- 
mobile was  opposite  "to  and  near  him,  crouched  between 
the  shafts,  jumped  and  lunged  forward,  and,  as  the 
machine  passed,  the  steam  aiid  the  hissing  sound 
which  accompanied  its  escape  made  the, horse  frantic 
and  unmanageable.  He  lunged  forward  and  ran  away. 
The  buggy  struck  a  telephone  pole,  and  the  plaintiff 
was  thrown  to  the  ground  and  injured.  The  driver  of 
the  automobile  did  not  see  the  plaintiff,  although  the 
public  highway  was  open  and  unobstructed  and  he 
drove  his  machine  along  near  the  middle  of  the  road. 

The  jury  returned  special  findings  of  fact  with  the 
general  verdict  which  describe  the  manner  in  which 
the  parties  met  and  passed,  and  how  the  plaintiff's  in- 
juries were  received.  The  evidence  upon  which  these 
findings  of  fact  rest  is  conflicting,  and  they  may  be  re- 
garded as  conclusive  upon  the  existence  of  such  facts. 
They  are,  therefore,  here  given,  omitting  those  relating 
to  other  matters : 

{Special  qiiestions  submitted  by  the  plaintiff.) 

"(1)  Ques.  On  the  afternoon  of  May  11,  1904,  was 
the  plaintiff,  Mrs.  Calista  J.  Brock,  driving  a  one-horse 
buggy  toward  Cherrjrvale?    Ans.  Yes. 

"(2)  Q.  On  May  11,  1904,  were  the  defendants, 
George  Francis  and  William  Francis,  riding  in  an  au- 
tomobile going  in  opposite  direction  from  that  Mrs. 
Brock  was  driving?   A.  Yes. 

"(3)  Q.  Who  owned  and  was  driving  the  auto- 
mobile?   A.  George  Francis. 

"(4)  Q.  Did  Mrs.  Brock's  horse  become  frightened 
at  the  automobile?    A.  Yes. 

"(5)  Q.  Did  Mrs.  Brock  at  the  time  use  care  in  the 
management  of  her  horse?    A.  Yes. 

"  (6)  Q.  Did  Mrs.  Brock's  horse  run  away  and  run 
against  a  telephone  pole  and  break  loose  from  the 
buggy?    A.  Yes. 
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"(7)  Q.  Was  the  plaintiff,  Mrs.  Brock,  thrown  out 
of  the  buggy  to  the  ground  at  the  time  the  buggy  struck 
the  telephone  pole?   A.  Yes. 

"(8)  Q.  Did  the  defendants  stop  the  automobile  at 
any  time  while  approaching  Mrs.  Brock  and  her  horse? 
A.  No. 

**  (9)  Q.  What,  if  anything,  were  the  defendants  do- 
ing at  the  time  they  passed  Mrs.  Brock,  if  you  find  that 
they  did  pass  her?    A.  They  were  going  directly  south. 

"(10)  Q.  Were  the  defendants,  or  either  of  them, 
watching  Mrs.  Brock  or  her  horse  at  the  time  they 
were  approaching  her?    A.  Yes. 

"  (11)  Q.  If  you  find  that  they  were  watching  her  at 
the  time  and  just  before  they  passed  her,  were  both  of 
them  watching  her,  or  only  one?    A.  Only  one. 

"  (12)  Q.  If  you  find  that  only  one  of  the  defendants 
was  watching  the  plaintiff  at  and  before  they  passed 
her,  state  which  one.    A.  Will  Francis. 

"  (13)  Q.  Did  the  horse  of  the  plaintiff  act  in  a  nerv- 
ous and  frightened  manner  before  the  automobile  of 
the  defendant  or  defendants  reached  the  point  of  pass- 
ing the  plaintiff?    A.  Yes. 

"(14)  Q.  If  you  answer  the  last  question  in  the  af- 
firmative, state  whether  or  not  the  horse  was  jumping 
and  plunging  just  before  and  at  the  time  the  auto- 
mobile passed.    A.  Yes. 

"(15)  Q.  Did  the  defendants,  at  the  time  they 
passed  Mrs.  Brock,  pay  any  attention  to  her?   A.  No." 

"(17)  Q.  Did  the  defendants  stop  the  automobile 
after  they  had  passed  Mrs.  Brock  at  the  time  herein- 
before referred  to?    A.  Yes. 

"(18).  Q.  If  you  answer  the  last  question  in  the 
affirmative,  state  how  far  they  had  run  after  passing 
Mrs.  Brock  before  such  stop  was  made.  A.  Two  hun- 
dred yards. 

"(19)  Q.  Did  the  plaintiff's  horse  run  away  at  the 
moment  the  automobile  passed  it?    A.  Yes. 

"  (20)  Q.  What  effort,  if  any,  did  the  defendants,  or 
either  of  them,  make  to  avoid  scaring  plaintifTs  horse? 
A.  Not  any. 

"(21)  Q.  Did  the  defendants,  or  either  of  them,  do 
anything  to  avoid  scaring  plaintifTs  horse?    A.  No." 

{Special  questions  submitted  by  the  defendants,) 
"(1)    Q.   What  distance  was  the  plaintiff  from  the 
defendants  when  plaintiff  saw  them  approaching  in  the 
automobile?   A.  About  one-fourth  of  a  mile. 
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"(2)  Q.  What  distance  were  the  defendants  from 
the  plaintiff  when  she  drove  her  horse  to  the  side  of  the 
road  and  near  to  the  fence?   A.  About  150  feet. 

"(3)  Q.  What  distance  is  it  from  the  place  where 
the  accident  occurred  to  the  city  of  Cherryvale?  A. 
About  one-half  of  a  mile." 

"(6)  Q.  Who  was  in  the  automobile  at  the  time  of 
the  accident?  A.  George  Francis,  Will  Francis,  Harry 
Francis,  Chester  Francis,  and  his  little  brother. 

"  (7)  Q.  Who,  if  any  one,  was  in  the  buggy  with  the 
plaintiff  at  the  time  of  the  accident?  A.  Plaintiff's 
little  son." 

" (9)  Q.  Who  was  the  owner  of  the  automobile?  A. 
George  Francis. 

"(10)  Q.  Who  was  operating  the  automobile  at  the 
time  of  the  accident?    A.  George  Francis. 

"(11)  Q.  Was  the  automobile  in  question  operated 
by  steam?   A.  Yes. 

"(12)  Q.  How  close  to  the  fence  was  the  plaintiff's 
horse  when  defendants  passed  her  in  the  automobile? 
A.  About  eight  feet. 

"  (13)  Q.  If  you  find  that  plaintiff  sustained  any  in- 
juries, please  state  what  was  the  proximate  cause  of 
such  injuries.  A.  Carelessness  and  negligence  of  de- 
fendant in  operating  automobile." 

"(15)  Q.  Was  the  defendant  Mr.  George  Francis 
suffering  from  an  injury  or  pain  in  his  back  on  the 
date  of  the  accident?  A.  Yes,  according  to  his  own 
evidence." 

"(18)  Q.  What  time  in  the  day  did  the  accident 
occur?    A.  Between  one  and  two  o'clock  P.  M." 

"(28)  Q.  How  much  do  you  allow  plaintiff  for  in- 
jury to  her  head?    A.  $100. 

"(29)  Q.  How  much  do  you  allow  plaintiff  for  in- 
jury to  her  neck?   A.  $300. 

"(30)  Q.  What  internal  injuries  do  you  find  that 
plaintiff  has  sustained?  A.  Shock  of  nervous  system 
and  injury  to  spinal  column. 

"(31)  Q.  How  much  do  you  allow  plaintiff  for  in- 
ternal injuries?    A.  $1000. 

"(32)  Q.  How  much  do  you  allow  plaintiff  for  pain 
and  suffering?    A.  $400." 

"(36)  Q.  How  much  do  you  allow  plaintiff  for  in- 
jury to  her  left  leg?   A.  $100. 

"  (37)  Q.  Was  the  automobile  in  which  the  defend- 
ants were  riding  in  plain  view  of  the  plaintiff  from  the 
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time  she  first  saw  the  automobile  until  after  such  au- 
tomobile passed  her  buggy?    A.  Yes." 

"  (39)  Q.  Was  the  road  practically  level  between  the 
point  where  the  automobile  was  located  and  the  point 
where  the  plaintiff  was  located  with  her  buggy  at  the 
time  the  plaintiff  first  saw  the  automobile  approach- 
ing?   A.  Yes." 

"(42)  Q.  Was  there  a  hedge  fence  along  either  side 
of  the  road  at  the  place  where  the  accident  occurred? 
A.  Yes. 

"(43)  Q.  If  you  answer  the  last  question  *Yes/ 
please  state  on  which  side.    A.  East  side  of  road." 

"  (47)  Q.  How  far  away  from  the  plaintiff  were  the 
defendantsat  the  time  of  the  injury?  A.  About  eighty 
rods. 

"(48)  Q.  What  injury,  if  any,  did  the  plaintiff  sus- 
tain to  her  head?    A.  Bruises. 

"(49)  Q.  If  you  state  plaintiff's  head  was  injured, 
state  what  was  the  extent  of  the  injury  to  the  plaintifTs. 
head.    A.  Pain  in  head. 

"(50)  Q.  What  injury,  if  any,  did  plaintiff  sustain 
to  her  left  shoulder?    A.  None. 

"(51)  Q.  What,  if  any,  injury  did  plaintiff  sustain 
to  her  right  shoulder?    A.  Severe  bruise. 

"(52)  Q.  How  much  do  you  allow  plaintiff  for  per- 
manent injury?    A.  $2000. 

"  (53)  Q.  Are  either  of  the  lower  limbs  of  the  plain- 
tiff permanently  injured?    A.  To  some  extent." 

"(55)  Q.  How  much  do  you  allow  the  plaintiff  for 
injuries  not  permanent?   A.  $100. 

'(56)  Q.  Is  this  amount  included  in  your  general 
verdict?    A.  Yes. 

"  (57)  Q.  How  much  do  you  allow  plaintiff  for  men- 
tal suffering?    A.  $100. 

"(58)  Q.  How  fast  were  the  defendants  traveling 
when  they  passed  the  plaintiff?  A.  About  ten  milea 
per  hour. 

"(59)  Q.  How  far  did  the  defendants  travel  after 
passing  the  plaintiff  prior  to  the  time  the  defendant 
George  Francis  knew  of  the  accident?  A.  About  20^ 
yards. 

"  (60)  Q.  Was  the  automobile  in  which  the  defend- 
ants were  riding  at  the  time  it  passed  the  plaintiff  run- 
ning in  an  ordinary  manner?    A.  No. 

"  (61)  Q.  If  you  answer  question  No.  60  in  the  nega- 
tive, then  state  in  what  way  it  was  running  out  of  the 
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ordinary.    A.  They  did  not  give  any  part  of  the  road, 
neither  did  they  slow  up. 

"(62)  Q.  Who,  if  any  one,  called  the  attention  of 
George  Francis  to  the  accident?    A.  Will  Francis. 

"(63)  Q.  What  kind  of  a  machine  were  the  defend- 
ants driving  at  the  time  plaintiff  claims  to  have  been 
injured?    A.  Steam  automobile." 

"(67)  Q.  When  the  automobile  driven  by  the  de- 
fendants passed  the  plaintiff  in  the  highway,  how  far 
apart  were  the  horse  and  buggy  and  the  automobile? 
A.  From  six  to  ten  feet." 

"(72)  Q.  How  much  do  you  allow  plaintiff  for  in- 
juries to  her  back  up  until  the  present  time?  A. 
$900." 

"(79)  Q.  How  much  do  you  allow  plaintiff  in  actual 
damages?    A.  $5000." 

"(86)  Q.  Would  the  stopping  of  the  automobile 
after  the  horse  had  become  frightened  have  prevented 
the  injury  to  the  plaintiff?    A.  Yes." 

"(88)  Q.  How  fast  were  the  defendants  running  at 
the  time  they  reached  the  culvert  north  of  where  they 
met  the  plaintiff?    A.  About  three  miles  per  hour. 

"(89)  Q.  How  fast  were  defendants  running  the 
automobile  between  the  culvert  and  the  place  where 
they  passed  the  plaintiff?  A.  About  ten  miles  per 
hour. 

"(90)  Q.  How  fast  were  the  defendants  running 
when  they  passed  the  place  where  the  plaintiff  was. 
standing?    A.  About  ten  miles  per  hour." 

"(93)  Q.  Was  the  horse  and  buggy  entirely  out  of 
the  traveled  portion  of  the  public  highway  at  the  time 
the  automobile  passed  such  horse  and  buggy?    A.  Yes. 

"  (94)  Q.  If  you  answer  the  last  question  'Yes,'  then 
please  state  how  far  the  horse  and  buggy  were  out  of 
the  traveled  portion  of  the  public  highway?  A.  About 
six  or  eight  feet." 

W.  E.  Ziegler,  and  J.  H.  Dana,  for  the  plaintiffs  in 
error. 
A.  B.  Clark,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J.:  Several  questions  have  been  presented 
by  the  plaintiffs  in  error,  but  in  the  view  we  have  taken 
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one  only  need  be  considered.  It  is  insisted  that  the 
special  findings  of  fact  returned  by  the  jury  relating 
to  the  amount  of  damages  awarded  to  the  plaintiff  are 
inconsistent  with  each  other  and  irreconcilable  with 
the  general*  verdict,  and  therefore  will  not  sustain  a 
judgment  for  any  amount.  In  our  view,  this  objection 
is  well  taken.  By  the  special  questions  presented  to 
the  jury  the  injuries  sustained  by  the  plaintiff  were 
classified  as  those  which  were  "permanent"  and  those 
"not  permanent."  This  classification  of  course  in- 
cludes all  the  injurieis  which  she  received  and  all  for 
which  she  could  recover  damages.  In  answer  to  these 
questions  the  jury  allowed  the  plaintiff  the  sum  of 
$2000  for  "permanent"  injuries,  and  the  further  sum 
of  $100  for  injuries  "not  permanent";  the  sum  of 
$2100  was,  therefore,  the  limit  of  her  recovery  for  all 
the  injuries  sustained.  The  jury,  however,  returned 
a  general  verdict  for  $5000,  being  $2900  in  excess  of  the 
aggregate  awarded  for  injuries  "permanent"  and  those 
"not  permanent."  This  additional  sum  of  $2900  is 
shown  by  the  special  findings  to  have  been  awarded  for 
items  of  injury  which  were  necessarily  included  in  the 
amount  of  $2100  before  mentioned.  The  two  amounts, 
$2100  and  $2900,  aggregate  the  amount  of  the  general 
verdict.  It  is  apparent,  therefore,  that  the  damages 
awarded  in  the  special  findings  of  fact  must  be  dupli- 
cated in  the  amount  found  by  the  general  verdict. 

The  injuries  to  the  plaintiff's  head,  neck,  back,  leg, 
and  those  received  internally,  while  serious  enough, 
perhaps,  to  merit  the  award  of  damages  given,  were 
probably  not  permanent;  and  had  the  jury  allowed  the 
sum  of  $3000  for  injuries  "not  permanent"  the  find- 
ings of  fact  and  the  general  verdict  would  have  been 
more  nearly  harmonious.  It  is  impossible  to  make  the 
findings  harmonize  or  to  ascertain  from  them  with  cer- 
tainty what  the  jury  intended.  It  seems  probable, 
however,  that  the  intention  was  to  award  the  plaintiff 
the  sum  of  $5000  in  the  aggregate,  and  in  distributing 
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that  amount  among  the  various  items  included  in  the 
special  questions  the  importance  of  the  words  "per- 
manent" and  "not  permanent,"  as  applied  to  the  char- 
acter of  the  injuries,  was  overlooked.  We  can  not, 
however,  act  upon  surmises  or  probabilities  as  to  what 
the  jury  intended.  They  have  spoken,  and  we  are 
bound  by  their  language. 

The  purpose  of  special  findings  of  fact  is  to  ascer- 
tain the  considerations  in  detail  upon  which  the  gen- 
eral verdict  rests,  and  unless  they  are  consistent  and 
intelligible  the  verdict  can  not  stand.  {Railway  Co.  v. 
Bricker,  61  Kan.  224;  Kansas  City  v.  Brady,  53  Kan. 
312;  A.  T.  &  S.  F.  Rid.  Co.  v.  Woodcock,  42  Kan.  344; 
Atdtman  v.  Mickey,  41  Kan.  348;  A.  T.  &  S.  F.  Rid.  Co. 
V.  Brown,  33  Kan.  757,  760;  Bank  v.  MiUer,  59  Kan. 
743,  750;  Shoemaker  v.  St.  L.  &  S.  F.  Rly.  Co.,  30  Kan. 
359.) 

It  is  not  surprising  that  the  jury  should  be  misled  by 
the  special  questions  here  given;  they  are  well  calcu- 
lated to  produce  such  a  result.  A  jury  should  not  be 
required  to  answer  questions  so  formulated  that  finely 
drawn  distinctions  or  technical  constructions  are  neces- 
sary to  a  clear  understanding  of  them.  Courts  should 
be  careful  to  see  that  no  questions  are  submitted  which 
can  not  be  easily  understood  and  the  purport  of  the 
answers  to  which  may  not  readily  be  perceived.  When 
necessary,  instructions  should  be  given  which  will  fully 
explain  the  questions  submitted,  so  that  errors  and 
misconceptions  may  be  avoided.  We  can  not  criticize 
the  court  in  this  case,  as  no  change  or  modification  of 
the  questions  was  suggested,  nor  were  explanatory  in- 
structions requested.  Indeed,  there  is  nothing  in  the 
record  to  indicate  that  any  of  the  parties  connected 
with  the  trial  anticipated  the  result  which  followed. 
Special  questions,  when  numerous  and  not  carefully 
prepared,  are  liable  to  confuse  and  mislead  a  jury,  and 
therefore  when  they  are  submitted  they  should  be  as 
-direct  and  clear  as  possible. 
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The  jury  in  this  case  considered  the  various  ele- 
ments of  damages  sustained  by  the  plaintiff,  and  fixed 
the  amount  as  to  each  item  separately.  Perhaps  no 
jury  would  materially  change  the  aggregate  of  these 
amounts.  Apparently  they  were  fixed  after  a  fair  and 
dispassionate  consideration  of  the  injuries  sustained, 
without  regard  to  their  effect  upon  the  final  result. 
While  in  cases  of  this  character  the  court  will  not,  upon 
review,  determine  the  amount  of  the  judgment  which 
ought  to  be  entered,  it  may,  when  the  several  awards 
named  in  the  special  findings  show  that  a  fairly  rea- 
sonable amount  has  been  allowed  for  all  damages  sus- 
tained, tender  to  the  plaintiff  an  option  to  accept  judg- 
ment for  such  amount  or  a  new  trial.  (Broquet  v. 
Tripp,  36  Kan.  700.)  We  have,  therefore,  concluded 
to  give  an  opportunity  to  adjust  the  controversy  in  this 
manner  without  awarding  a  new  trial  absolutely.  The 
jury  allowed  $2000  damages  for  the  injuries  sustained 
which  were  permanent,  the  sum  of  $100  for  those  that 
were  not  permanent,  and  for  the  mental  and  physical 
pain  the  sum  of  $500 ;  making  an  aggregate  of  $2600. 
We  assume  that  the  jury  did  not  regard  pain,  either 
mental  or  physical,  the  same  as  an  injury  like  a  con- 
tusion, sprained  ankle  or  other  visible  hurt,  and,  there- 
fore, add  the  amount  allowed  for  these  to  the  sum  of 
$2100,  which  amounts,  aggregating  $2600,  constitute 
the  sum  to  which  under  the  findings  of  fact  the  plain- 
tiff is  probably  entitled.  If  the  plaintiff  will  consent 
to  accept  a  judgment  for  this  amount,  the  court  will 
set  aside  the  present  judgment  and  enter  one  for  that 
amount  upon  such  consent ;  otherwise,  a  new  trial  will 
be  granted. 
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1.  CJONSTITUTIONAL  LAW — Retroactive  Laws — Changing  a  Rule        ' 

of  Evidence.  By  the  enactment  of  chapter  373  of  the  Laws  of  JJ  J^; 
1907  the  legislature  altered  the  rule  of  evidence  as  it  then  82  i2i| 
existed  forbidding  the  introduction  of  parol  or  other  proof 
to  amend  or  correct  the  sheriff's  return  in  proceedings  to  for- 
feit school-land,  and  provided  that  if  the  return  shows  that 
the  notice  was  posted  in  the  office  of  the  county  clerk  it  shall 
be  prima  facie  evidence  of  legal  service  notwithstanding  the 
omission  therein  of  recitals  required  by  law.  Held,  that  it 
was  competent  for  the  legislature  to  provide  what  shall  be 
prima  fade  evidence  of  legal  service,  and  that  this  provision 
of  the  act  is  not  objectionable  on  the  ground  that  it  disturbs 
vested  rights. 

2.  School-land — Forfeiture — Sheriff's  Return — Parol  Evidence. 
In  an  action  to  recover  possession  of  school-land,  where  the 
defendants  claimed  rights  as  new  purchasers,  the  plaintiff, 
after  proving  a  prima  facie  case  for  himself,  offered 
in  evidence  the  records  of  the  county  clerk  showing  an  at- 
tempted forfeiture  of  his  interest  The  sheriff's  return  was 
defective  in  failing  to  state  that  no  one  was  in  possession  of 
the  land.  The  plaintiff  supplied  the  omission  in  the  recitals 
of  the  return  by  offering  oral  proof  that  the  land  had  never 
been  occupied  by  any  one.  Held,  that  the  provisions  of  chap- 
ter 373  of  the  Laws  of  1907  apply,  and  that  the  plaintiff 
thereby  established  a  prima  facie  showing  of  a  valid  for- 
feiture, which  defeated  his  right  to  recover,  and  a  demurrer 
to  the  evidence  was  rightly  sustained. 

Error  from  Seward  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  May  8,  1909.  Af- 
firmed. 

George  F.  Beatty,  and  D.  R.  Hite,  for  the  plaintiff 
in  error. 

Thomas  A.  Scales,  and  Albert  Watkins,  for  the  de- 
fendants in  error. 
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The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  These  are  actions  in  ejectment,  brought 
by  E.  T.  Jones  to  recover  two  quarter-sections  of  land 
in  Seward  county.  The  petitions  were  in  statutory 
form.  The  answers  admitted  the  possession  of  the  de- 
fendants and  denied  the  other  averments.  The  actions 
were  consolidated  and  tried  as  one.  At  the  close  of 
plaintiff's  evidence  the  court  sustained  a  demurrer 
thereto,  and  gave  judgment  against  him  in  favor  of  de- 
fendants.   He  brings  error. 

The  land  was  school-land  which  was  sold  by  the  state 
in  1885  under  regular  school-land  contracts.  The 
plaintiff  by  assignment  of  the  contracts  became  the 
owner  of  the  land.  He  paid  the  annual  instalments  of 
interest  and  taxes  until  1893,  when  he  made  default, 
and  no  payments  were  made  thereafter.  At  the  trial 
he  offered  proof  that  he  was  the  owner  of  the  cer- 
tificates and  had  paid  some  of  the  instalments  of  in- 
terest and  taxes,  and  that  in  July,  1907,  he  tendered  to 
the  county  treasurer  the  amount  due  on  the  contracts, 
which  the  treasurer  refused  to  accept.  Plaintiff  testi- 
fied that  he  had  never  been  in  Seward  county  from  the 
time  the  contracts  were  assigned  to  him  in  1886  until 
1907;  that  the  land  was  unoccupied  at  the  time  he 
purchased  it,  and  had  never  been  occupied  since.  He 
then  offered  in  evidence  the  records  of  the  office  of  the 
county  clerk  showing  an  attempt  to  forfeit  his  interest 
in  the  land.  This  evidence  was  offered  on  the  theory 
that  it  showed  defective  and  void  proceedings.  It  con- 
sisted of  copies  of  notices  of  default  issued  by  the 
county  clerk  and  served  by  the  sheriff  as  a  basis  for 
forfeiture.  The  return  showing  the  manner  of  service 
on  each  notice  reads  as  follows : 

"Received  this  notice  this  13th  day  of  June,  1899,  and 
served  the  same  by  going  upon  the  land  within 
described  and  finding  no  person  in  possession,  and,  the 
premises    having    the    appearance    of    being    wholly 
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abandoned,  I  posted  a  copy  of  said  notice  in  a  con- 
spicuous place  in  the  county  clerk's  office  at  Liberal, 
Kan.,  June  18, 1899 ;  the  within-named  C.  W.  Kuri  and 
E.  T.  Jones  can  not  be  found  in  my  county." 

After  the  introduction  of  this  evidence  the  plaintiff 
rested.  The  demurrer  was  sustained,  not  because  of 
lack  of  proof,  but  on  the  theory  that  the  plaintiff  had 
destroyed  his  prima  facie  title  by  showing  that  his  con- 
tract had  been  forfeited ;  iii  other  words,  that  he  had 
proved  too  much. 

The  determination  of  the  question  involves  a  consid- 
eration of  the  effect  of  chapter  373  of  the  Laws  of  1907. 
At  the  time  the  act  was  passed  it  had  been  settled  by 
numerous  decisions  of  this  court  that  where  the  notice 
issued  by  the  clerk  and  the  sheriff's  return  failed  to 
show  legal  service  in  one  of  the  ways  provided  by  the 
statute  no  forfeiture  of  school-lands  based  thereon  was 
valid.  If  the  notice  itself  was  defective  in  a  material 
matter,  or  the  officer's  return  failed  to  state  facts  show- 
ing a  legal  service,  the  proceedings  were  held  void,  and 
it  was  not  competent  to  amend  the  notice  or  return  by 
oral  evidence  or  other  proof.  (Knott  v.  Tode,  58  Kan. 
94;  Furniture  Co.  v.  Spencer,  59  Kan.  168;  True  v. 
Brandt,  72  Kan.  502 ;  Phares  v.  Gleason,  73  Kan.  604 ; 
Spencer  v.  Smith,  74  Kan.  142.)  In  the  last-named 
case  Mr.  Chief  Justice  Johnston,  speaking  for  the 
court,  said : 

"The  basis  of  a  forfeiture  is  the  notice  and  the  re- 
turn of  service.  It  rests  upon  written  evidence  of  of- 
ficial action,  and  is  not  left  to  the  uncertain  recollection 
of  officers  who  may  be  asked  eight  years  afterward 
what  steps  toward  a  forfeiture  were  in  fact  taken.  As 
was  said  in  Knx)tt  v.  Tade,  58  Kan.  94,  jurisdiction 
must  affirmatively  appear,  and  *the  notice  and  the  re- 
turn .  .  .  are  jurisdictional.'  (Page  96.)  These 
are  to  be  found  in  the  county  clerk's  office,  and  to  them 
any  interested  party  may  look  to  determine  the  status 
of  the  land.  An  examination  of  the  notices  issued  in 
this  case,  and  the  returns  of  service  made  thereon, 
would  have  disclosed  to  the  purchaser  as  well  as  to  the 
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officers  or  a  proposed  purchaser  that  the  proceedings 
were  invalid.  The  jurisdiction  can  not  be  supplied  by 
oral  proof  or  an  attempt  in  this  proceeding  to  amend 
the  returns  made  in  the  forfeiture  proceedings." 
(Page  146.) 

Here  the  notice  was  in  proper  form,  except  that  in 
addition  to  stating  the  amount  of  interest  in  default  it 
stated  that  the  principal  itself  was  due.  This  defect 
was  not  material,  for  the  statement  with  respect  to  the 
principal  was  mere  surplusage.  The  return  of  the 
officer,  however,  was  defective  under  the  rule  declared 
in  Knott  v.  Tade,  58  Kan.  94,  and  True  v.  Brandt,  72 
Kan.  502,  for  the  reason  that  it  failed  to  state  as  a  fact 
that  no  person  was  in  possession.  The  statement  that 
the  premises  appeared  to  be  wholly  abandoned  added 
nothing  to  the  return.  The  statute  prescribes  that 
where  no  one  is  in  possession  of  the  land  the  notice  may 
be  posted  in  the  office  of  the  county  clerk,  but  there  is 
no  provision  for  such  posting  of  the  notice  when  the 
premises  merely  have  the  appearance  of  being  aban- 
doned. It  is  obvious  that  the  forfeiture  proceedings 
under  the  decisions  referred  to  would  have  been  held 
void.  It  is  contended  by  defendants  that  plaintiff 
cured  the  defective  return  by  offering  proof  that  in 
fact  the  land  was  unoccupied;  that  the  provisions  of 
the  law  of  1907  render  such  proof  competent;  and, 
further,  that  under  that  act  the  notice  and  return  them- 
selves were  prima  facie  evidence  of  legal  service. 

By  the  enactment  of  chapter  373  of  the  Laws  of 
1907  the  legislature  altered  the  rule  of  evidence  as  it 
stood  at  the  time  the  decisions  to  which  we  have  re- 
ferred were  made.  The  title  to  the  act  in  question 
reads : 

"An  act  relating  to  the  forfeiture  of  the  right  and  in- 
terest of  certain  purchasers  in  and  to  school-lands,  pre- 
scribing the  manner  in  which  such  forfeiture  may  be 
shown,  and  limiting  the  time  within  which  actions  may 
be  brought  by  such  purchasers  to  recover  such  lands,  or 
for  the  determination  of  their  interest  therein." 
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The  preamble  recites  that  school-lands  in  various 
counties  were  sold  to  purchasers  whose  interests  were 
subsequently  declared  forfeited  arid  the  lands  after- 
ward sold  to  new  purchasers ;  that  in  many  cases  full 
and  correct  records  have  not  been  made  by  the  county 
clerk  and  sheriff  showing  the  proceedings  upon  which 
the  forfeitures  were  based,  and  that  these  things  preju- 
diced the  rights  of  the  new  purchasers.  Section  2  of 
the  act  provides : 

"The  return  of  the  sheriff  on  any  notice  issued  by 
the  county  clerk  to  the  purchaser  of  school-lands  of  his 
default  shall  not  be  held  to  show  an  insufficient  or  in- 
valid service  because  of  the  omission  of  any  recitals 
required  by  law  to  show  legal  service ;  but  if,  notwith- 
standing such  omissions,  such  return  shows  that  serv- 
ice of  such  notice  was  made  by  posting  a  copy  thereof 
in  the  office  of  the  county  clerk,  such  return  shall  be 
prima  fade  evidence,  in  any  action  or  proceeding  in 
any  court  in  this  state,  that  the  persons  upon  whom 
such  notice,  was  to  be  served  could  not  be  found  in  the 
county,  that  no  person  was  in  possession  of  the  land 
described  in  the  notice,  and  that  a  copy  of  such  notice 
was  posted  in  a  conspicuous  place  in  the  office  of  the 
county  clerk.  Any  statement  in  such  return,  other  than 
that  the  notice  was  posted  in  the  office  of  the  county 
clerk,  shall  not  destroy  the  prima  facie  effect  as  evidence 
of  so  much  of  the  return  as  shows  a  posting  of  the 
notice  in  the  office  of  the  county  clerk,  unless  such  addi- 
tional matter  affirmatively  shows  that  legal  service  was 
not  made;  and  in  that  case,  or  in  any  case  where  the 
sheriff's  return  fails  to  show  legal  service,  parol  and 
other  evidence  may  be  introduced  to  prove  that  in  fact 
legal  service  of  the  notice  was  made." 

A  consideration  of  the  entire  chapter  makes  it  ap- 
parent that  it  was  intended  to  apply  only  in  cases  where 
there  had  been  an  attempt  to  forfeit  the  rights  of  the 
original  purchaser  and  the  land  had  been  sold  to  a  new 
purchaser.  There  is  nothing  in  the  pleadings  or  the 
evidence  in  this  case  from  which  it  can  be  inferred  that 
the  defendants  claim  such  rights.  The  answer  simply 
admits  that  they  are  in  possession.    The  provisions  of 
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the  new  law,  therefore,  would  not  affect  the  case  but 
for  the  fact  that  the  plaintiff  in  his  brief  admits  that 
defendants  are  in  possession,  claiming  rights  as  new 
purchasers.  The  effect  of  the  admission  is  to  make  the 
act  of  1907  controlling.  Section  2  of  the  act  provides 
that  if  the  sheriff's  return  shows  that  the  notice  was 
posted  in  the  office  of  the  county  clerk  it  shall  be  prima 
fade  evidence  of  legal  service,  notwithstanding  the 
omission  of  recitals  required  by  law.  Besides,  plain- 
tiff's evidence  supplied  the  omission  by  proof  of  the 
existence  of  the  very  facts  required  to  make  the  service 
valid.  He  had  made  out  a  prima  facie  case  for  him- 
self when  he  proved  the  original  contracts,  that  they 
were  assigned  to  him,  that  he  paid  interest  and  taxes, 
and  had  tendered  to  the  county  treasurer  the  amount 
remaining  due.  When  he  went  further  and  showed  the 
proceedings  purporting  to  forfeit  his  interests,  that  the 
notice,  properly  issued,  was  posted  in  the  office  of  the 
county  clerk,  that  the  land  was  unoccupied  and  there- 
fore no  one  was  in  possession,  he  established  a  primu 
facie  showing  of  a  valid  forfeiture,  which  defeated  his 
right  to  recover.  The  demurrer  was^  therefore,  rig^ly 
sustained. 

The  plaintiff  contends,  however,  that  it  was  notcom- 
petent  for  the  legislature  by  the  enactment  of  this  later 
law  to  change  or  alter  his  vested  rights.  He  insists 
that  the  law  as  it  stood  at  the  time  the  original  con- 
tracts were  made  became  a  part  of  the  contracts.  The 
answer  is  that  nothing  has  been  changed  except  a  rule 
of  evidence,  and  a  vested  right  in  that  is  something 
which  the  law  refuses  to  recognize.  (Sanders  v.  Green- 
street,  23  Kan.  425 ;  Wheelock  v.  Myers,  64  Kan.  47,  51 ; 
6  A.  &  E.  Encycl.  of  L.  950;  Cooley's  Const.  Lim.,  7th 
ed.,  pp.  405,  524.)  The  principle  underlying  the  former 
decisions  is  that,  as  forfeitures  are  not  favored,  the 
original  purchaser  can  not  be  deprived  of  his  vested 
rights  in  the  land  except  upon  a  showing  of  strict  com- 
pliance with  all  the  statutory  requirements ;  therefore 
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no  presumption  of  regularity  in  the  acts  of  the  officers 
should  be  indulged  for  the  purpose  of  establishing  a 
forfeiture,  and  the  written  returns  and  records  could 
not  be  amended  by  parol  proof.  It  can  not  be  doubted 
that  it  was  within  the  power  of  the  legislature*  to 
change  the  rule  of  evidence  and  declare  what  should 
constitute  a  prima  facie  showing  of  legal  service  of  the 
notice.  (Mo.  Pac.  Rly.  Co.  v.  MerriU,  40  Kan.  404 ;  The 
State  V.  Sheppard,  64  Kan.  451.) 

The  wisdom  or  expediency  of  the  change  allowing 
the  vested  rights  of  the  landowner  to  be  forfeited  on 
the  naked  presumption  that  the  officers  have  performed 
their  official  duty,  or  upon  amendments  made  to  the 
written  return  resting  on  the  uncertain  recollection  of 
witnesses  years  after  the  event,  is  a  question  with 
which  the  courts  have  no  concern.  The  judgment  is 
affirmed. 


Edgar  B.  Corse  v.  W.  L.  Kelly. 

No.  16,819. 
SYLLABUS  BY  THE  COURT. 

Agency — Commission — Sale  of  Real  Estate.  Wheve  a  pros- 
pective purchaser  of  real  estate,  who  has  been  solicited  to 
buy  it  by  a  broker  having  a  non-exclusive  agency  for  its  sale, 
definitely  decides  not  to  do  so,  the  owner  is  not  liable  for  a 
commission,  although  shortly  afterward,  acting  in  good  faith, 
he  seUs  it  to  the  same  person  through  independent  negotiations 
set  on  foot  by  one  who  is-  not  a  real-estate  agent  and  who 
neither  receives  nor  asks  compensation  for  his  services,  having 
an  indirect  interest  in  the  sale  being  effected. 

Error  from  Kiowa  district  court ;  Gordon  L.  Finley, 
judge.    Opinion  filed  May  8,  1909.    Affirmed. 

John  D.  Beck,  for  the  plaintiff  in  error. 
R.  F.  Crick,  and  L.  G.  Turner,  for  the  defendant  in 
error. 
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The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  Edgar  B.  Corse  sued  W.  L.  Kelly  for  a 
real-estate  broker's  commission,  and  having  failed  to 
recover  prosecutes  error.  The  case  was  tried  without 
a  jury,  and  the  only  question  presented  is  whether  there 
was  any  evidence  to  sustain  a  finding  for  the  defendant, 
in  view  of  admissions  that  Kelly  listed  a  farm  with 
Corse,  who  showed  it  to  one  C.  Swanson  and  tried  to 
induce  him  to  buy  it,  and  that,  although  no  sale  was 
made  at  the  time,  about  a  week  later  Swanson  bought 
the  property  directly  from  Kelly.  The  natural  infer- 
ence from  these  facts  alone  would  be  that  the  sale  was 
the  result  of  Corse's  efforts,  and  therefore  that  he 
earned  his  commission. 

But  there  was  evidence  tending  to  show  these  addi- 
tional facts :  After  Swanson  had  been  shown  the  land 
by  Corse  he  decided  not  to  take  it,  and  bought  a  stock  of 
hardware  of  one  Grove.  But  before  paying  for  this  he 
became  dissatisfied  and  concluded  to  throw  it  back  upon 
the  hands  of  Grove,  as  his  contract  gave  him  a  right  to 
do  by  forfeiting  what  he  had  already  paid.  Grove, 
however,  persuaded  him  to  try  to  trade  the  merchandise 
to  Kelly  for  the  farm,  and  set  on  foot  negotiations  by 
which  that  result  was  accomplished  without  any  aid 
from  Corse. 

This  evidence  warranted  a  judgment  for  the  defend- 
ant, inasmuch  as  it  justified  a  finding  that  after  the 
efforts  of  Corse  to  induce  Swanson  to  buy  the  land  had 
definitely  failed  and  had  spent  their  force  Kelly,  acting 
in  good  faith,  made  a  sale  to  Swanson  which  was  the 
result  of  a  new  and  independent  cause,  not  connected 
with  anything  that  Corse  had  done.  (19  Cyc.  257,  262, 
263;  23  A.  &  E.  Encycl.  of  L.  914,  note  2.)  If  Grove 
had  been  acting  as  a  real-estate  agent  he,  and  not  Corse, 
would  under  such  a  finding  have  been  entitled  to  the 
commission.  The  fact  that  his  purpose  in  promoting 
the  deal  was  to  induce  Swanson  to  complete  the  pur- 
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chase  of  the  stock  of  merchandise  can  not  require  that 
Kelly  should  pay  Corse  for  services  which  did  not  in 
fact  cause  the  sale. 
The  judgment  is  affirmed. 


The  Wn.soN-MouNE  Buggy  Company  v. 
C.  B.  E.  Hawkins.* 

No.  16,928. 
SYLLABUS  BY  THE  COURT. 

Foreign  Corporations — Interstate  Commerce — Parties.  Section 
1283  of  the  General  Statutes  of  1901,  providing  that  no  foreign 
corporation  doing  business  in  this  state  shall  maintain  an 
action  in  any  of  the  courts  thereof  without  first  filing  certain 
statemoits  with  the  secretary  of  state,  applies  to  foreign  cor- 
porations engaged  in  this  state  in  interstate  commerce.  The 
statute  in  question  is  not  repugnant  to  the  commerce  clause 
of  the  federal  constitution;  nor  does  it  impair  the  obligation 
of  contracts;  nor  abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States;  nor  does  it  deprive  any  person  of 
property  without  due  process  of  law;  nor  deny  to  any  person 
within  the  jurisdiction  of  the  state  the  equal  protection  of  the 
laws. 

Error  from  Lyon  district  court;  Frederick  A. 
Meckel,  judge.    Opinion  filed  May  8,  1909.    Affirmed. 

Bvltdey,  Gray  &  More,  and  Stoker  &  Newell,  for  the 
plaintiff  in  error. 

Edvnn  S.  Waterbury,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  Plaintiff  is  an  Illinois  corporation,  with 
its  home  office  and  principal  place  of  business  at  the 
city  of  Moline,  in  that  state.  It  sued  defendant  on  a 
promissory  note  given  in  part  payment  of  the  purchase- 

♦  Pending  in  the  supreme  court  of  the  United  States  on  a  writ 
of  error  allowed  June  29,  1909. 
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price  of  a  buggy.  The  sale  was  on  an  order  in  writing 
signed  by  the  defendant,  at  Emporia,  Kan.,  and  taken 
by  the  traveling  salesman  of  the  plaintiff,  subject  to  the 
plaintiff's  approval.  The  order  was  sent  to  the  plain- 
tiff at  its  home  office  and  there  accepted,  and  the  buggy 
was  shipped  to  the  defendant. 

The  defense  was  that  the  plaintiff  is  a  foreign  cor- 
poration and  had  failed  to  comply  with  the  provisions  of 
section  1283  of  the  General  Statutes  of  1901,  which  for- 
bid any  foreign  corporation  doing  business  in  the  state 
from  maintaining  an  action  in  any  of  the  courts  thereof 
without  first  having  obtained  a  certificate  from  the  sec- 
retary of  state  showing  that  certain  statements  had 
been  filed.  In  its  reply  the  plaintiff  pleads  that  the 
statute  in  question  violates  the  first  paragraph  of  sec- 
tion 10  of  article  1  of  the  constitution  of  the  United 
States,  forbidding  a  state  to  pass  any  law  impairing  the 
obligation  of  contracts ;  that  it  is  in  violation  of  section 
1  of  the  fourteenth  amendment  to  the  constitution  of 
the  United  States,  providing  that  "no  state  shall  make 
or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States;  nor 
shall  any  state  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of 
the  laws" ;  and  that  it  is  in  violation  of  the  commerce 
clause  of  the  federal  constitution.    (Art.  1,  §  8.) 

The  trial  court  held  that  the  transactions  shown  con- 
stituted the  doing  of  business  within  the  state  within 
the  purview  of  the  statute,  and  that  the  plaintiff  was 
not  entitled  to  maintain  the  action.  Judgment  was 
rendered  in  favor  of  the  defendant  for  costs.  The 
plaintiff  seeks  a  reversal. 

There  was  proof  of  but  one  transaction  in  the  present 
case,  but  no  question  is  raised  as  to  whether  a  single 
transaction  constitutes  doing  business,  because  it  is  ad- 
mitted that  the  plaintiff  transacts  its  business  generally 
through  traveling  salesmen  authorized  to  take  orders 
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like  the  one  in  this  case,  subject  to  the  approval  of  the 
plaintiff  at  its  home  office,  and  that  when  such  orders 
are  approved  the  goods  are  shipped  direct  to  the  pur- 
chaser in  Kansas.  It  is  also  admitted  that  the  plaintiff 
has  not  attempted  to  comply  with  the  provisions  of  the 
statute  in  question.  The  plaintiff  contends  that  it  was 
not  doing  business  in  the  state  within  the  terms  of  the 
statute  because  all  of  its  business  transacted  here  is 
interstate  business. 

It  may  be  conceded  at  once  that  the  transaction  in 
which  the  note  sued  on  was  given  constituted  interstate 
commerce.  (Kinsley  v.  Dyerly,  79  Kan.  1 ;  Rearick  v. 
Petmaylvarda,  203  U.  S.  507 ;  CaldweU  v.  North  Caro- 
lina, 187  U.  S.  622 ;  McCall  v.  California,  136  U.  S.  104; 
L/yng  v.  Michigan,  135  U.  S.  161.)  It  may  also  be  con- 
ceded that  interstate  commerce  is  not  forbidden  by  the 
statute  in  question.  (The  State  v.  Book  Co.,  69  Kan.  1.) 
It  was  not  the  purpose  of  the  legislature  in  the  enact- 
ment of  the  statute  to  impose  any  burden  upon,  or  inter- 
fere in  any  way  with,  commerce  between  the  states. 
The  precise  question  was  presented  in  Deere  v.  WyUmd, 
69  Kan.  255,  and  the  statute  was  there  construed  not 
to  violate  the  provisions  of  the  commerce  clause  of  the 
federal  constitution,  even  when  applied  to  corporations 
engaged  solely  in  interstate  commerce.  In  the  opinion 
in  that  case  Mr.  Justice  Mason  used  this  language: 

"The  question  here  is  not  the  power  of  the  state  of 
Kansas  to  lay  a  charge  on  interstate  commerce,  or  to 
prevent  a  foreign  corporation  from  engaging  in  inter- 
state commerce  within  its  confines,  but  simply  the  right 
of  the  state  to  determine  upon  what  conditions  its  laws 
as  to  the  enforcement  of  rights  through  its  courts  may 
be  availed  of.  The  part  of  the  statute  under  considera- 
tion lays  no  embargo  or  burden  upon  interstate  com- 
merce ;  it  does  not  seek  to  prevent  or  hamper  the  trans- 
actions of  corporations  engaged  in  that  business;  it 
does  not  declare  their  contracts  void  or  deny  them  the 
enforcement  of  any  rights  whatever ;  it  merely  provides 
that  if  they  wish  to  make  use  of  the  machinery  of  the 
state  courts  for  their  own  benefit  they  must  do  so  upon 
the  same  terms  as  other  corporate  suitors^    In  this  we 
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find  no  interference  with  the  powers  reserved  to  con- 
gress by  the  federal  constitution."    (Page  263.) 

The  opinion  cites  The  State  v.  Book  Co.,  69  Kan.  1, 
in  which  the  same  statute  was  expressly  held  not  to  im- 
pair the  obligation  of  contracts  or  to  forbid  the  doing  of 
interstate  business  within  the  state.  The  denial  of  re- 
lief by  the  courts  in  this  instance  goes  not  to  the  merits 
of  this  case;  it  merely  amounts  to  an  adjudication  that 
the  plaintiff  can  not  maintain  the  action  at  this  time. 
It  can  no  more  be  said  to  impair  the  obligation  of  the 
contract  sued  on  than  would  a  judgment  dismissing  the 
action  for  failure  of  the  plaintiff  to  furnish  a  satis- 
factory bond  for  costs.  The  case  of  Deere  v.  Wyland, 
supra,  was  followed  and  affirmed  in  Osborne  v.  Shilling, 
74  Kan.  675.  There  is  therefore  no  force  in  the  conten- 
tion that  the  statute  impairs  the  obligation  of  a  con- 
tract. How  can  it  be  said  to  abridge  the  privileges  or 
immunities  of  any  citizen?  It  makes  no  distinction  be- 
tween foreign  and  domestic  corporations.  All  are 
treated  alike.  Before  either  can  use  the  courts  to  ob- 
tain relief  in  cases  of  this  kind  there  must  be  a  com- 
pliance with  the  provisions  of  the  statute.  The  foreign 
and  the  domestic  corporations  are  thus  afforded  the 
equal  protection  of  the  laws ;  and,  so  long  as  the  foreign 
corporation  is  given  ample  apportunity  to  obtain  relief 
through  the  courts  by  complying  with  the  provisions  of 
the  statute,  it  can  not  be  said  that  it  is  deprived  of  prop- 
erty without  due  process  of  law. 

The  judgment  is  affirmed. 
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Lewis  F.  Cooper  v.  The  City  op  Goodland  et  al. 

No.  16,978. 
SYLLABUS  BY  THE  COURT. 

1.  Municipal  Corporations — Water-works — Control  and  Main- 
tenance, Under  the  provisions  of  chapter  135  of  the  Laws  of 
1907  power  is  delegated  to  cities  of  the  second  class  to  make, 
by  ordinance,  any  necessary  and  reasonable  regulation  for 
the  control,  operation  and  maintaiance  of  water-works  plants 
supplying  the  inhabitants  of  the  city,  provided  such  regulation 
be  not  in  derogation  of  the  laws  of  the  state  nor  subversive 
of  the  property  rights  of  the  inhabitants. 

2.  Ordinance  Requiring  Consumer  to  Furnish  Water- 
meter  Held  Reasonable.  An  ordinance  of  a  city  of  the  second 
class  owning  and  operating  water-works  to  supply  its  in- 
habitants with  water  which  prohibits  consumers  from  taking 
from  its  mains  any  water  except  such  as  shall  have  been 
measured  by  means  of  a  water-meter,  and  which  provides  that 
meters  of  the  kind  and  make  ordered  by  the  mayor  and  coim- 
cil  shall  be  furnished  and  the  expense  thereof  be  borne  by  the 
consumers  severally,  also  reserving  to  the  city  the  right  to 
stop  the  supply  of  water  for  a  violation  of  the  regulations,  is 
not  unreasonable,  but  is  valid. 

Error  from  Sherman  district  court;  Charles  W. 
Smith,  judge.    Opinion  filed  May  8, 1909.    Affirmed. 

C.  C.  Perdieu,  and  John  Hartzler,  for  the  plaintiff  in 
error. 

E.  F.  Murphy,  for  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  city  of  Goodland  is  a  city  of  the  sec- 
ond class  and  as  such  for  some  time  previous  to  the  com- 
mencement of  this  suit  had  owned,  operated  and  main- 
tained a  system  of  water-works  and  had  thereby  sup- 
plied the  inhabitants  of  the  city  with  water.  It  seems 
that  the  city  had  been  supplying  water  to  the  users 
thereof  without  any  means  of  measuring  the  amounts 
used,  and  in  January,  1908,  the  mayor  and  council  of 
the  city  duly  passed  and  published  an  ordinance  pro- 
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viding,  among  other  things,  that  on  and  after  April  1, 
1908,  no  consumer  of  water  from  the  city  water-works 
sl^ould  take  from  the  mains  thereof  any  water  except 
such  as  should  be  measured  by  means  of  a  water-meter 
connected  with  the  pipe  of  the  consumer  and  of  the 
kind  and  make  ordered  by  the  mayor  and  council  of  the 
city  for  the  purpose;  that  all  the  expense  of  connecting 
and  establishing  the  meter,  with  a  box  or  other  recep- 
tacle for  the  same,  should  be  borne  by  the  consumer, 
and  when  the  same  was  done  and  furnished  by  the  city 
the  price  thereof  would  be  seventeen  dollars.  By  the 
ordinance  the  city  reserved  the  right  to  shut  off  the 
supply  of  water  to  a  consumer  for  any  violation  of  the 
rules  governing  the  use  of  water  in  the  city. 

Shortly  prior  to  April  1,  1908,  Lewis  F.  Cooper  filed 
in  the  district  court  of  the  county  his  verified  petition, 
setting  forth  the  facts,  with  a  copy  of  the  ordinance 
attached  as  an  exhibit,  in  which  petition  he  prayed  for 
an  injunction  against  the  city  to  restrain  it  from  in- 
stalling a  water-meter  upon  his  premises  at  his  expense, 
and  also  from  shutting  off  the  water  and  excluding  him 
from  the  use  thereof,  and  praying  that  the  ordinance  be 
declared  unconstitutional,  null  and  void. 

Thereafter  the  plaintiff  also  filed  his  motion  for  a 
temporary  injunction,  supported  by  affidavits,  stating 
that  the  city  was  installing  water-meters  on  the  prem- 
ises of  consumers  and  threatening  to  shut  off  the  water 
from  consumers  that  had  no  meters. 

Notice  of  the  hearing  of  the  motion,  and  that  the 
same  would  be  heard  upon  the  petition  and  affidavits 
filed,  was  duly  served  upon  the  attorney  of  record  for 
the  city,  and  the  application  for  a  temporary  injunction 
was  heard  in  accordance  with  such  notice  and  was  by 
the  court  refused.    The  plaintiff  prosecutes  error. 

The  attorney  for  the  city  moves  to  dismiss  the  case 
on  the  ground  that  the  evidence  heard  on  the  appli- 
cation for  a. temporary  injunction  was  not  made  a  part 
of  the  record  by  a  bill  of  exceptions,  and  hence  has  no 
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place  in  the  transcript  of  the  record  upon  which  the 
t»se  is  brought  here.  Technically,  under  the  common 
law,  depositions  or  affidavits  used  in  evidence  did  not 
become  a  part  of  the  record  until  made  so  in  a  bill  of 
exceptions.  It  was,  in  substance,  said  in  Miller  v.  To- 
bin,  18  Fed.  609,  that  while  at  common  law  depositions 
were  not  included  in  the  record  unless  made  a  part 
thereof  by  a  bill  of  exceptions,  yet  depositions  which 
were  used  in  evidence  and  filed  in  the  case  should  be 
considered  as  a  part  of  the  record  and  taken  up  as  a 
part  of  the  transcript  of  the  record  upon  the  removal  of 
a  cause  from  a  state  court  to  the  federal  court.  We 
have  a  statute  providing  for  the  identification  and  cor- 
rection of  evidence  taken  by  stenographers  in  court  and 
making  the  same  a  part  of  the  record  without  including 
the  same  in  a  bill  of  exceptions.  And  where  evidence 
is  reduced  to  the  form  of  an  affidavit,  and  notice  of  the 
filing  thereof  is  given  and  acknowledged  before  the 
hearing,  and  the  same  is  used  as  evidence  on  the  hear- 
ing, it  would  seem  that  no  good  purpose  is  subserved 
by  requiring  a  bill  of  exceptions,  but  the  evidence,  be- 
ing in  writing  and  filed  and  thus  fully  identified,  may 
be  included  in  a  transcript  of  the  record. 

However  this  may  be,  the  affidavits  appear  to  be  only 
cumulative  evidence  of  the  facts  alleged  in  the  verified 
petition,  and  if  they  were  excluded  from  consideration 
it  would  not  necessitate  the  dismissal  of  the  case.  It 
would  not  then  appear  that  the  motion  of  the  plain- 
tiff was  entirely  unsupported  by  evidence.  The  veri- 
fied petition  is  evidence  of  equal  standing  with  the 
affidavit  upon  such  hearing.  The  motion  to  dismiss  is 
denied. 

It  is  contended  by  the  plaintiff  that  a  water-meter 
used  in  connection  with  a  water-works  system  is  for  the 
benefit  of  the  owner  of  the  water-works,  and  is  a  part 
of  the  system,  ^n  instrumentality  for  measuring  and 
delivering  the  water,  and  should  be  installed  and  paid 
for  by  the  owner  of  the  system. 
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Chapter  135  of  the  Laws  of  1907  provides  for  the 
acquirement  and  ownership  of  water-works  by  cities  of 
the  first  and  second  class,  and  authorizes  the  mayor  and 
council  of  such  cities  to  enact  ordinances  necessary  for 
the  control,  operation  and  maintenance  of  such  water- 
works located  in  such  cities.  It  is  conceded  that  the 
only  restriction  upon  the  power  to  pass  such  ordinances 
is  that  they  must  conform  to  the  laws  of  the  state  and 
be  reasonable. 

Provisions  are  made  in  the  ordinance  in  question 
making  the  charges  for  furnishing  water  and  inciden- 
tals a  lien  upon  the  real  estate  and  for  the  collection 
thereof  as  other  taxes  are  collected.  These  provisions 
may  be  invalid,  but  the  question  is  not  involved  herein. 
Practically  the  only  question  we  have  to  determine  is 
whether  or  not  the  ordinance  is  reasonable  in  that  it  re- 
quires the  consumer  to  furnish  a  meter  and  meter-box 
of  the  kind  and  description  ordered  by  the  mayor  and 
council  of  the  city. 

It  was  said  in  Water  Works  v,  San  Francisco,  82  CaL 
286,  that  the  expense  of  such  meters  can  not  be  imposed 
upon  the  consumer.  In  that  case  the  question  arose 
between  a  water- works  company,  presumably  organized 
and  conducted  for  profit,  and  the  city  and  the  board  of 
supervisors,  under  an  ordinance  requiring  the  water 
company  to  furnish  meters  to  consumers  who  made  re- 
quest therefor.  The  ordinance  also  provided  that  the 
company  should  collect  only  for  the  water  furnished  at 
meter  rates,  which  were  different  from  the  house  rates. 
One  of  the  questions  involved  in  the  case  was  whether 
this  provision  of  the  ordinance  was  valid.  It  was  held 
valid,  and  that  the  expense  of  the  meters  could  not  be 
imposed  upon  the  consumers. 

Other  cases  are  cited  in  which  it  is  held,  as  between 
water  companies  organized  and  conducted  for  profit 
and  consumers  of  the  water  furnished  by  them,  that  a 
meter  for  the  measurement  of  water  is  for  the  benefit 
of  the  water  company  and  an  instrumentality  for  de- 
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livering  the  water,  and  that  the  cost  of  such  meters 
should  be  borne  by  such  companies. 

The  case  most  nearly  in  point,  however,  is  Albert  v. 
Davis,  49  Neb.  579.  By  the  statute  of  Nebraska  the 
city  was  authorized  to  construct  or  acquire  water- works 
and  appoint  a  water  commissioner,  and  it  further  pro- 
vided that  "it  shall  be  the  duty  of  such  water  commis- 
sioner, subject  to  the  supervision  of  the  mayor  and 
council  or  board  of  trustees,  to  have  the  general  man- 
agement and  control  of  the  system  of  water-works  in 
the  city  or  village,  fixing  the  rates  to  be  paid  by  the  in- 
habitants thereof  within  such  limits  as  may  be  pre- 
scribed by  ordinance  for  the  use  of  water,  water-meters, 
and  hydrants."  (Page  581.)  The  court  held  that  inas- 
much as  the  franchise  authorized  the  city  neither  to  sell 
meters  nor  to  compel  consumers  to  supply  themselves 
with  meters,  but  did  authorize  the  city  to  collect  rent  for 
meters,  it  was  implied  that  the  city  should  furnish  the 
meters  and  collect  rent  therefor  but  could  not  compel 
consumers  to  furnish  their  own  meters.  The  court  in 
that  case  expressly  declined  to  express  an  opinion  as  to 
whether,  in  the  absence  of  authority  to  rent  water- 
meters,  the  city  woijld  be  authorized  by  ordinance  to  re- 
quire that  meters  should  be  furnished  by  consumers, 
but  based  its  decision  solely  upon  the  provision  author- 
izing the  city  to  rent  meters. 

The  statute  of  Kansas,  supra,  makes  no  provision  for 
the  renting  of  water-meters  or  the  supplying  or  owner- 
ship thereof,  but  in  the  broadest  terms  authorizes  the 
mayor  and  council  of  cities  to  which  the  act  applies  to 
enact  ordinances  necessary  for  the  control,  operation 
and  maintenance  of  such  water-works  located  in  such 
cities. 

The  inhabitants  of  the  city  of  Groodland  have,  through 
their  mayor  and  council,  and  under  the  statutory  fran- 
chise, acquired  a  system  of  water- works  and  are  supply- 
ing themselves  with  water.  It  is  evident  that  the  only 
fair  basis  of  fixing  the  amount  which  the  individual 
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consumer  should  contribute  for  the  benefit  individually 
received  is  by  measurinsr  the  water  he  gets.  The  water- 
meter  is  the  instrument  for  this  purpose,  and  the  ques- 
tion is  whether  it  is  reasonable  to  require  each  con- 
sumer of  water  to  pay  for  his  individual  meter  instead 
of  all  the  taxpayers  of  the  city  paying  for  all  the  meters 
used.  As  is  commonly  the  case,  it  may  be  that  in  Good- 
land  some  of  the  taxpayers  of  the  city  are  not  so  lo- 
cated that  they  can,  and  do  not  in  fact,  use  water  from 
the  public  water-works.  If  this  be  true,  it  seems  very 
reasonable  that  they  should  be  relieved  of  any  contribu- 
tion to  pay  for  the  meters  of  those  who  do  use  the  water^ 
and  that  the  consumers  of  water  should  pay  for  the 
meters  of  which  they  alone  as  individuals  get  the 
benefit. 

The  only  question  remaining,  then,  is  whether  the 
grant  of  power  from  the  legislature  to  the  city  is  suffi- 
ciently broad  to  authorize  this  provision  of  the  ordi- 
nance. The  court  found,  and  we  believe  correctly,  that 
the  provision  made  by  the  ordinance  is  reasonable  and 
fairly  included  in  the  grant  of  power.  No  inhabitant  of 
the  city  is  required  to  use  water  furnished  by  the  city> 
or  to  buy  of  the  city  or  otherwise  to  furnish  a  water- 
meter.  But  if  one  desires  to  use  the  city  water  he  must 
furnish  or  pay  for  a  meter  to  measure  the  quantity  he 
may  receive.  The  city  has  the  right  to  have  the  meas- 
urement uniform,  and  for  this  reason  and  to  avoid  mis- 
takes of  its  employees  may  require  all  meters  to  be  of 
one  kind  and  make.  Whether  the  city  is  authorized  to 
buy  and  sell  meters  is  not  involved  in  this  case.  Pre- 
sumably a  large  number  could  be  bought  at  a  less  price 
for  each  meter  than  one  could  be  had  singly,  and  per- 
haps for  this  reason  the  plaintiff  did  not  ask  to  have  the 
city  enjoined  from  doing  the  business. 

The  order  of  the  court  refusing  the  temporary  in- 
junction is  therefore  affirmed. 
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James  F.  Hulbn  v.  The  National  Fire  Insurance 
Company  op  Hartford,  Connecticut. 

No.  16,975. 
SYLLABUS  BY  THE  COURT. 

1.  FiBE-iNSURANCE — Concurrent — Waiver  by  Agent  of  Insurer's 
Consent,  A  local  agent-  of  an  insurance  company,  with  au- 
tority  to  issue  policies  and  consummate  the  contract,  who  is 
informed  at  the  time  a  policy  is  issued  that  there  is  a  certain 
amount  of  otlier  insurance  to  be  carried  on  the  property,  and 
issues  the  policy  without  indorsing  the  consent  of  the  com- 
pany thereto,  waives  the  condition  in  a  standard-form  policy 
requiring  the  fact  of  concurrent  insurance  to  be  indorsed 
thereon. 

2. Removal  of  Goods — Increased  Premium — Waiver  by 

Agent.  A  policy  of  insurance  covering  a  stock  of  merchan- 
dise contained  the  usual  condition  that  it  should  be  in  force 
only  while  the  property  was  located  at  a  certain  place.  The 
stock  was  afterward  removed  to  another  location,  where  the 
rate  of  premium  was  higher.  The  company  was  duly  notified 
of  the  removal,  with  the  request  that  the  policy  be  canceled 
and  the  unearned  premium  returned.  It  replied  by  letter 
suggesting  that  the  insured  see  the  local  agent  of  the  com- 
pany and  have  the  policy  transferred  to  the  new  location. 
The  insured  thereupon  saw  the  local  agent,  who  orally  agreed 
to  a  transfer  of  the  policy.  The  company  retained  the  un- 
earned premium.  Held^  that  the  company  was  bound  by  the 
act  of  its  agent,  and  that  the  failure  of  the  company  or  its 
agent  to  notify  the  insured  of  the  increased  rate  of  premium 
and  demand  payment  therefor  was  a  waiver  of  the  higher 
rate. 

Error  from  Labette  district  court ;  Elmer  C.  Clark, 
judge.    Opinion  filed  May  8, 1909.    Reversed. 

.  STATEMENT. 

This  is  an  action  on  an  insurance  policy  covering  a 
stock  of  merchandise  at  Moimd  yalley.  The  answer 
sets  up  a  number  of  defenses,  substantially  as  follow : 
The  property  was  insured  only  when  located  in  a  cer- 
tain building,  as  described,  on  lot  12,  and  after  the 
issuance  of  the  policy  the  plaintiff  removed  his  stock 
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of  goods  to  a  building  situated  on  lot  10,  where  the  rate 
of  fire-insurance  was  higher.  The  policy  contained  a 
provision  that  it  might  be  canceled  at  any  time  at  the 
request  of  the  insured,  or  by  the  company,  by  giving 
five  days'  notice  thereof,  and  if  canceled,  as  provided, 
the  unearned  portion  of  the  premium  should  be  re- 
turned on  surrender  of  the  policy,  the  company  re- 
taining the  customary  short  rate.  On  September  12, 
1906,  after  plaintiff  had  removed  his  stock  of  goods  to 
the.  new  location,  he  wrote  the  insurance  company  a 
letter,  as  follows : 

"I  write  you  in  regard  to  our  insurance.  Your  agent 
has  been  out  of  town  for  some  time  and  we  have  moved 
our  stock  of  goods  during  the  time  he  has  been  gone. 
Here  we  renewed  our  policy  May  8-06  and  have  been 
without  protection  for  eight  days.  What  we  want  is 
our  policy  canceled  and  money  refunded  for  unexpired 
time,  which  is  eight  months  and  three  days.  We  hav- 
ing moved  the  5th  of  September.  Please  see  to  this. 
Respect.,  Hulen  &  Co." 

Upon  the  receipt  of  this  letter  the  defendant  wrote 
the  plaintiff  as  follows : 

''Messrs.  Hulen  &  Co.,  Mound  Valley,  Kan.  : 

"Gentlemen — ^Your  communication  of  the  12th  ad- 
dressed to  the  Hartford  oflSce  concerning  policy  No. 
902,969  has  been  referred  to  this  department  for  at- 
tention. We  are  not  in  a  position  to  forward  you  a 
check  for  the  short  rate  premium  as  the  canceled  policy 
was  ijot  enclosed  in  your  letter.  Possibly  agent  Bot- 
torff  has  returned  ere  this,  and,  if  so,  it  will  be  in  order 
to  present  the  policy  to  him  for  cancelation,  and  if  the 
insurance  is  still  desired  he,  no  doubt,  will  be  glad  to 
transfer  same  to  cover  at  the  new  location.  We  are 
also  referring  the  matter  to  our  special  agents,  Theo. 
&  W.  L.  Gardner,  Lawrence,  Kan.,  for  investigation 
and  attention.  Yours  truly, 

Fred  S.  James,  General  Agent." 

It  was  alleged  in  the  answer  that  the  defendant  was 
at  all  times  ready  and  willing  to  return  to  plaintiff  the 
unearned  premium  at  short  rate,  as  provided,  on  the 
surrender  of  the  policy,  or  it  was  willing,  on  the  pre- 
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sentation  of  the  policy  and  a  request  of  plaintiff,  and 
upon  payment  by  him  of  the  additional  premium  re- 
quired, to  transfer  the  policy  to  the  new  location ;  but 
that  the  plaintiff  never  surrendered  the  policy  to  the 
defendant  or  its  agent  and  requested  a  transfer  to  be 
granted,  and  never,  at  any  time,  paid  or  offered  to  pay 
the  additional  premium  necessary,  and  by  reason  there- 
of the  policy  was  not  in  force  at  the  time  of  the  fire.     . 

In  the  reply  it  was  alleged  that  in  the  latter  part  of 
September,  1906,  when  J.  F.  Bottorff,  agent  of  defend- 
ant, had  returned  to  Mound  Valley  after  an  absence  of 
several  weeks,  he  stated  to  plaintiff  that  the  policy  in 
question  was  effective  and  in  full  force  on  the  stock  at 
its  new  location,  and  that  it  would  not  be  necessary 
for  the  transfer  thereof  to  be  indorsed  upon  the  policy 
in  writing  in  order  to  make  it  effective ;  that  as  agent 
of  the  company  he  waived  the  transfer  of  the  stock  of 
merchandise  from  lot  12  to  lot  10,  and  also  waived  an 
indorsement  in  writing  upon  the  policy  permitting  the 
transfer  to  the  new  location;  and  that  the  defendant 
never  mentioned,  or  made  any  claim  to  the  plaintiff  for, 
an  additional  premium  to  cover  the  stoQk  of  merchan- 
dise at  its  new  location,  and  thereby  waived  the  pay- 
ment of  any  additional  rate. 

The  policy  in  question  was  dated  May  8,  1906.  It 
was  of  standard  form,  and  provided  that  it  should  be 
void  if  the  insured  then  had  or  should  thereafter  make 
or  procure  any  other  insurance  upon  the  property  un- 
less otherwise  provided  by  agreement  indorsed  on  the 
policy  or  added  thereto.  It  is  admitted  that  on  May  12, 
1906,  four  days  after  the  policy  was  issued,  the  plain- 
tiff, procured  a  policy  in  the  Shawnee  Fire  Insurance 
Company  for  $2500,  covering  the  same  property,  and 
that  no  agreement  or  consent  thereto  was  indorsed  on 
the  policy  sued  on. 

The  case  was  tried  to  the  court  on  an  agreed  state- 
ment of  facts,  supplemented  by  oral  testimony  on  the 
part  of  the  plaintiff.    On  the  trial  the  plaintiff  testified 

9— 80  KAN. 
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that  he  had  carried  policies  in  the  defendant  company 
on  his  stock  for  six  or  seven  years,  the  business  being 
transacted  with  the  local  agent,  J.  F.  BottorfF;  that  at 
the  time  the  policy  was  issued  he  informed  BottorfF 
that  he  was  carrying  $7700  insurance  on  the  property, 
and  that  when  Bottorff  asked  him  what  companies  were 
carrying  it  he  told  him  he  did  not  know — ^that  he  would 
have  to  go  and  see  the  other  agents,  Wadsworth  and 
McCoyd.  This  was  at  the  time  he  was  writing  the 
policy  at  the  store.  It  required  the  2500-dollar  policy 
in  the  Shawnee  company  to  make  up  the  $7700  concur- 
rent insurance. 

The  plaintiff  further  testified  that  after  receiving 
the  letter  from  the  insurance  company  directing  him  to 
see  their  local  agent,  and  after  Bottorff  had  returned 
to  town,  he  met  him  at  the  post-office  and  had  the  fol- 
lowing conversation  with  him : 

"I  said  to  him,  *What  are  you  going  to  do  about  my 
policy?'  And  he  said,  'What  policy?'  And  I  said,  *0n 
my  goods;  the  other  boys  have  put  written  transfers 
on,  and  I  want  you  to  do  the  same.'  He  said,  'It  don't 
need  any  transfer  slip,  but  if  it  will  satisfy  you  any 
better,  I  will  drop  in  some  day  soon  and  put  it  on  for 
you.'  ...  He  asked  me  if  I  had  any  more  insur- 
ance on  the  goods,  and  I  told  him  that  I  did  n't — ^that 
I  had  the  same  $77*00  concurrent  insurance.  He  said 
that  was  all  right." 

Plaintiff  said  BottorfF  never  brought  or  attached  any 
written  transfer  to  the  policy;  that  the  conversation 
at  the  post-office  was  held  immediately  after  he  re- 
ceived the  letter  from  the  company  referring  him  to 
the  local  agent;  that  he  was  not  aware  that  the  rate 
of  premium  was  higher  at  the  new  location  until  some- 
time in  October,  when  he  learned  the  fact  from  other 
agents ;  and  that  no  demand  had  ever  been  made  upon 
him  by  the  defendant  for  any  additional  or  Higher  rate 
of  premium. 

It  is  agreed  that  on  the  27th  day  of  February,  1907, 
fire  damaged  and  destroyed  a  large  portion  of  the 
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stock  of  plaintiff,  and  if  he  is  entitled  to  recover  in  this 
action  the  amount  of  his  recovery  should  be  $1453.65 
and  costs. 

At  the  conclusion  of  the  testimony  the  court  sus- 
tained a  demurrer  to  the  plaintiffs  evidence  and  found 
for  the  defendant,  griving  judgment  in  its  favor  for 
costs.  Plaintiff  brings  these  proceedings  to  review  the 
judgment. 

W.  D.  Atkinson,  for  the  plaintiff  in  error. 

A.  D.  Neale,  and  Fyke  &  Snider,  for  the  defendant 
in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  The  defendant  insists  that  the  failure 
of  the  plaintiff  to  have  the  additional  insurance  in- 
dorsed on  the  policy  precludes  his  right  to  recover,  and 
in  the  same  connection  the  contention  is  made  that 
the  local  agent  was  powerless  to  waive  the  conditions 
of  the  policy  in  respect  of  a  change  in  the  location  of 
property  and  non-payment  of  the  higher  rate  of  pre- 
mium, for  the  reason  that  he  had  no  knowledge  of  the 
additional  insurance  at  the  time  of  the  alleged  waiver. 
We  regard  it  as  of  no  importance  that  the  policy  for 
the  additional  insurance  was  dated  four  days  later  than 
the  policy  sued  on,  if,  in  fact,  the  agent  at  the  time  he 
wrote  the  policy  was  informed  that  there  would  be 
$7700  concurrent  insurance,  and  if  it  appears  that  it  re- 
quired the  2500-dollar  policy  to  make  up  this  amount  of 
concurrent  insurance.  In  the  ordinary  course  of  busi- 
ness it  would  be  nothing  unusual  that  the  policies  on  a 
stock  which  had  been  insured  for  six  or  seven  years 
bore  different  dates  and  expired  at  different  times.  It 
may  be  that  the  policy  in  the  Shawnee  company  was  a 
renewal  of  a  similar  policy  in  actual  existence  on  May  8. 
The  question  is.  Did  the  company  have,  through  its 
agent,  notice  of  this  concurrent  insurance?    The  case 
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was  decided  on  a  demurrer  to  the  evidence.  The  testi- 
mony of  the  plaintiff  stands  admitted,  to  the  effect  that 
he  informed  the  agent  that  the  amount  of  concurrent 
insurance  would  be  $7700  and  directed  him  to  other 
local  agents  for  further  information;  also  that  at  the 
time  the  local  agent  agreed  to  the  transfer  of  the  policy 
he  asked  plaintiff  how  much  concurrent  insurance  was 
then  on  the  stock,  and  was  informed  that  the  amount 
was  the  same. 

"A  general  agent  of  an  insurance  company  can  mod- 
ify the  insurance  contract  or  waive  a  condition  of  a 
written  policy  by  parol."  (Insurance  Co.  v.  Gray,  43 
Kan.  497,  syllabus.) 

(See,  also,  Am,  Cent.  Ins.  Co.  v.  McLaruithan,  11  Kan. 
533;  Insurance  Co.  v.  Hogue,  41  Kan.  524;  Insurance 
Co.  V.  Munger,  49  Kan.  178 ;  Insurance  Co.  v.  Bank  of 
Pleasanton,  50  Kan.  449;  Insurance  Co.  v.  McCarthy, 
69  Kan.  555 ;  Insurance  Co.  v.  Straughan,  70  Kan.  186 ; 
Cooper  V.  German-American  Insurance  Co.,  96  Minn. 
81.)  The  local  agent  was  the  general  agent  of  the 
company  within  the  scope  of  the  foregoing  decisions. 
(Insurance  Co.  v.  Gray,  supra.)  We  think  that  beyond 
any  question  the  agreement  of  the  agent  that  the  policy 
should  be  transferred  to  cover  the  goods  at  the  new 
location  operated  as  a  waiver  of  the  condition  that  it 
should  be  in  force  only  while  the  property  was  located 
on  lot  12,  and  also  operated  as  a  waiver  of  the  con- 
dition with  respect  of  concurrent  insurance,  because 
he  had  knowledge  of  the  facts. 

It  is  argued  that  because  the  policy  was  canceled  by 
the  removal  of  the  property  it  could  no  longer  bind  the 
company  unless  it  was  reinstated,  and  the  contention 
is  made  that  there  was  no  consideration  for  an  agree- 
ment to  reinstate.  It  is  not  difficult  to  discover  the 
consideration.  After  the  plaintiff  removed  his  stock 
he  wrote  the  company  and  requested  that  the  policy  be 
canceled  and  the  unearned  premium  returned  to  him. 
The  company,  evidently  desirous  of  retaining  in  its 
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possession  the  unearned  premium,  replied  by  letter  and 
gave  him  a  very  cordial  invitation  to  see  the  local  agent 
and  have  his  policy  transferred  to  cover  the  property 
at  the  new  location.  He  accepted  the  invitation,  they 
retained  the  money,  and  are  not  in  a  position  to  say 
that  there  was  no  consideration  for  the  agreement  to 
reinstate. 

In  regard  to  the  failure  of  the  plaintiff  to  pay  the 
higher  rate  of  premium,  it  is  suflScient  to  say  that  there 
was  no  obligation  on  his  part  to  pay  it  until  it  was  de- 
manded by  the  company.  In  the  letter  in  which  the 
company  suggested  that  he  see  the  local  agent  noth- 
ing was  said  about  a  higher  rate,  and  when  the  local 
agent  talked  with  the  plaintiff  and  consented  that  the 
policy  should  be  considered  as  transferred  to  the  new 
location  there  was  no  request  for  any  additional  or 
higher  rate  of  premium.  A  case  very  similar  in  the 
facts  is  Cooper  v.  German-American  Insurance  Co.,  96 
Minn.  81.    It  was  there  said : 

"The  duly  authorized  agent  of  a  fire-insurance  com- 
pany, having  power  to  consent  to  the  removal  of  the 
location  of  insured  property  and  to  transfer  the  policy, 
may  by  oral  agreement  consent  to  such  removal  and 
make  such  transfer,  and  if  such  agreement  is  made 
the  policy  does  not  become  void  but  continues  in  force. 
The  fact  that  the  rate  of  insurance  is  greater  at  the 
new  location  does  not  relieve  the  obligations  of  the 
company  under  the  policy,  provided  the  insured  agrees 
and  holds  himself  in  readiness  to  pay  the  additional 
premium.  The  duty  is  upon  the  agent  to  ascertain 
what  the  increased  rate  is  and  make  demand  upon  the 
insured  therefor."    (Syllabus.) 

It  follows  from  what  is  here  said  that  it  was  error 
to  sustain  the  demurrer,  and  the  judgment  is  reversed 
and  the  cause  remanded  for  further  proceeding. 
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Fred  L.  Morris  v.  F.  H.  Morris  et  al. 

No.  16,980. 
SYLLABUS  BY  THE  COURT. 

1.  Tax  Deeds  —  Excessive  Consideration — Evidence — Presump- 
tion, In  an  action  to  set  aside  a  tax  deed  which  was  good  on 
its  face  it  appeared  that  the  deed  was  based  upon  a  sale  for 
the  delinquent  tax  of  1897,  and  that  the  levy  for  that  year 
upon  the  land  described  in  the  tax  deed  was  4.1  mills  on  the 
dollar.  It  also  appeared  that  by  chapter  269  of  the  Laws  of 
1895  the  levy  for  1897  for  state  purposes  was  3.7  mills  on  the 
dollar.  Heldf  that  this  showing  alone  was  insufficient  to  over- 
come the  presumption  which  obtains  in  favor  of  every  tax 
deed  which  is  good  on  its  face. 

2.  Grantee  Obligated  to  Pay  Taxes — Agent  of  Otoner — 

Question  of  Fact  Whether  or  not  the  person  named  in  a  tax 
deed  as  grantee  was  the  agent  of  the  owner  of  the  land  when 
it  was  sold,  and  charged  with  the  duty  of  paying  the  tax,  is  a 
question  of  fact,  and,  when  decided  by  the  district  court  upon 
evidence  presented,  such  decision  is  controlling. 

Error  from  Labette  district  court;  Thomas  J.  Flan- 
nelly,  judge.    Opinion  filed  May  8,  1909.    Affirmed. 

Archie  D.  Neale,  for  the  plaintiff  in  error. 
W.  D.  Atkinson,  for  defendants  in  error  F.  H.  Morris 
and  James  Beggs. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J.:  This  is  an  action  of  ejectment.  The 
plaintiff  claims  to  be  the  owner  of  the  government  title 
to  the  land  in  controversy,  and  the  defendants  claim  it 
under  a  tax  deed.  The  district  court  found  the  tax 
deed  to  be  valid  and  entered  judgment  in  favor  of  the 
defendants,  to  which  the  plaintiff  excepted  and  prose- 
cutes error. 

In  our  view  the  validity  of  the  tax  deed  is  the  only 
question  which  need  be  considered.  The  objections  to 
this  deed  are :  (1)  The  state  tax  for  which  the  land  was 
sold  was  in  excess  of  the  levy  made  by  the  state. 
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(2)  The  grantee  named  in  the  deed  was  the  agent  of  the 
owner  of  the  land,  and  charged  with  the  duty  of  paying 
the  tax. 

The  land  was  sold  for  the  delinquent  tax  of  1897. 
The  tax  deed  was  executed  September  10,  1901.  This 
action  was  commenced  in  the  district  court  of  Labette 
county  in  1905..  The  deed,  we  assume,  is  fair  on  its 
face,  as  no  claim  is  made  that  it  is  not.  The  presump- 
tion is,  therefore,  that  it  is  valid  and  all  the  proceedings 
upon  which  it  is  based  are  in  every  particular  regular 
and  in  compliance  with  the  law.  (Gen.  Stat.  1901, 
§  7676.)  To  overthrow  the  deed  it  was  shown  that  the 
amount  of  state  tax  levied  on  the  land  in  question  for 
the  year  1897  was  4.1  mills  on  the  dollar,  Y^hile  the  levy 
for  state  purposes  made  for  that  year  by  chapter  269  of 
the  Laws  of  1895  was  3.7  mills,  showing  an  apparent 
excess  in  the  levy  of  .4  of  a  mill,  'i'his  seeming  dis- 
crepancy may  be  explained,  however,  as  being  the  result 
of  a  practice  which  is  not  unusual  or  illegal  in  tax  pro- 
ceedings. It  often  happens  that  the  state  board  of 
equalization,  in  order  to  equalize  the  amount  of  tax 
among  the  counties  of  the  state,  orders  the  commission- 
ers of  some  county  to  increase  the  valuation  in  that 
county  so  that  the  property  will  produce  what  appears 
to  be  the  just  proportion  of  the  tax  due  the  state  from 
such  county.  The  county  officers  may  comply  with 
this  order  either  by  increasing  the  valuation  of  prop- 
erty over  the  county  so  it  will  produce  the  required 
amount  under  the  levy  made  or  by  increasing  the  levy 
so  that  it  will  produce  the  necessary  amount  upon  the 
valuation  already  made.  (Gen.  Stat.  1901,  §§7609- 
7611 ;  Geary  County  v.  Railway  Co.,  62  Kan.  168 ;  Rail- 
way Co.  V.  Miami  County,  67  Kan.  434.)  From  this  it 
will  be  seen  that  the  difference  between  the  amount  of 
the  levy  for  which  the  land  was  sold  and  that  made 
by  the  state  may  have  resulted  from  following  a  reg- 
ular and  in  every  way  valid  tax  procedure.  When  a 
tax  deed  is  valid  on  its  face,  and  is  assailed  by  evidence 
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aliunde  to  show  that  some  fatal  omission  was  made  in 
the  antecedent  proceedings,  some  affirmative  proof 
should  be  presented  tending  to  establish  the  supposed 
defect.  The  mere  production  of  evidence  which  is  as 
consistent  with  the  validity  of  the  deed  as  with  its  in- 
validity is  not  sufficient  to  overcome  the  presumption 
which  obtains  in  its  favor.  We  concur  in  the  view  of 
the  district  court  as  to  this  objection. 

Whether  or  not  the  grantee  named  in  the  deed  was 
the  agent  of  the  owner  when  the  tax  should  have  been 
paid  is  a  question  of  fact,  which  was  fully  tried  by  the 
court  upon  the  evidence  presented,  and  we  do  not  feel 
that  its  findings  should  be  disturbed.  The  deed  appears 
to  be  valid. 

The  judgment  is^affirmed. 


A.  M.  Horner  v-  Theodore  Schinstock. 

No.  16.982. 
SYLLABUS  BY  THE  COURT. 

Damages — Judgment  Obtained  by  Perjury,  A  party  against 
whom  a  judgment  was  obtained  by  the  perjury  of  the  adverse 
party,  committed  in  testifying  on  the  trial  of  the  action 
wherein  the  judgment  was  rendered,  can  not,  while  the  judg- 
ment remains  in  force,  maintain  an  action  against  such  ad- 
verse party  for  damages  alleged  to  have  been  suffered  because 
of  such  perjury. 

Error  from  Kingman  district  court;  Preston  B. 
GiLLETT,  judge.    Opinion  filed  May  8,  1909.    AflSrmed. 

C.  W.  Fairchild,  for  the  plaintiff  in  error. 
George  L.  Hay,  and  L.  F.  Walter,  for  the  defendant 
in  error. 
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The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  The  plaintiff  alleged  that  in  a  former 
action  between  the  same  parties  the  defendant  had 
given  testimony  which  was  wilfully  and  corruptly  false, 
and  had  thereby  obtained  a  judgment  against  the  plain- 
tiff, causing  damages  for  which  he  prayed  judgment. 
A  demurrer  to  this  petition  was  sustained,  and  of  this 
ruling  the  plaintiff  complains. 

It  was  held  in  Laithe  v.  McDonald,  12  Kan.  340,  that 
where  a  party  had  obtained  a  judgment  by  wilful  and 
corrupt  perjury  committed  in  the  absence  of  the  other 
party,  who  had  exercised  due  diligence,  the  judgment 
should  be  vacated  in  an  action  brought  for  that  pur- 
pose under  section  568  of  the  civil  code,  which  provides 
that  the  district  courts  may  vacate  or  modify  their  own 
judgments  "for  fraud  practiced  by  the  successful  party 
in  obtaining  the  judgment  or  order."  The  case  just 
referred  to  is  cited  by  the  plaintiff  as  sustaining  his 
contention,  but  it  does  not.  That  was  a  direct  attack 
upon  the  judgment  to  set  it  aside;  by  this  action  the 
plaintiff  treats  the  judgment  as  valid,  and  seeks  to  re- 
cover damages  suffered  from  it.  Such  an  action  can 
not  be  maintained.  It  is  the  judgment  that  causes  the 
injury,  and  it  is  legally  impossible  that  the  losing  party 
to  a  final  adjudication  should  have  an  action  against  his 
successful  adversary  to  recoup  in  damages  for  what 
he  was  thus  adjudged  to  render.  A  judgment,  unless 
set  aside  or  reversed,  marks  the  end  of  the  controversy, 
and  not  a  mere  pause  in  the  litigation.  It  is  possible 
that  a  miscarriage  of  justice  may  occur  through  per- 
jury in  securing  a  judgment.  It  is  also  possible  that 
damages,  if  they  could  be  awarded  in  a  new  action, 
might  be  recovered  through  the  perjury  of  the  other 
party,  and  so  each  succeeding  adjudication  might  be 
reexamined  in  a  fresh  action  until  the  parties  were  ex- 
hausted.    It  will  not  do  to  open  the  door  to  such  gen- 
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eral  mischief  in  order  to  afford  relief  against  the  sup- 
posed hardships  of  a  particular  case. 

While  decisions  upon  the  precise  situation  are  not 
numerous,  they  are  persuasive.  In  an  action  com- 
menced in  New  York,  to  recover  damages  because  of  a 
judgment  obtained  by  the  alleged  perjury  of  the  de- 
fendant on  a  trial  between  the  same  parties  in  Con- 
necticut, it  was  said  in  the  opinion  of  Mr.  Justice 
Spencer,  after  stating  the  evils  that  would  result  from 
the  precedent  if  recovery  were  permitted : 

"The  old  rule  is  the  safest,  that  the  parties  must 
come  prepared  at  the  trial  to  vindicate  themselves,  and 
to  detect  the  falsity  of  the  testimony  brought  against 
them,  if  it  be  untrue;  or  they  must  take  their  chance  of 
obtaining  a  new  trial,  by  showing  that  they  were  sur- 
prised, and  that  they  have  detected  the  imposition." 
(Smith  V.  Lewis,  3  Johns.  [N.  Y.]  157,  167.) 

In  a  concurring  opinion  in  the  same  case  Mr.  Chief 
Justice  Kent  observed : 

"It  would  be  against  public  policy  and  convenience, 
it  would  be  productive  of  endless  litigation,  and  it 
would  be  contrary  to  established  precedent,  to  allow 
the  losing  party  to  try  the  cause  over  again  in  a  counter 
suit  because  he  was  not  prepared  to  meet  his  adversary 
at  the  trial  of  the  first  suit.  The  general  law  of  the 
land,  and  the  rules  of  every  superior  court  of  competent 
jurisdiction,  sufficiently  provide  against  forcing  a  party 
to  trial  without  giving  him  a  due  opportunity  to  pre- 
pare for  his  defense,  and  cases  of  surprise  and  injustice 
are  generally  redressed  by  the  discretionary  power  of 
the  courts  in  setting  aside  verdicts."   (Page  168.) 

In  addition  to  the  power  to  set  aside  verdicts  upon 
motion,  referred  to  in  the  foregoing  quotation,  section 
570  of  our  code  provides  that  a  new  action  may  be  main- 
tained for  that  purpose.  The  plaintiff  was  not  there- 
fore denied  a  remedy  by  due  course  of  law,  as  he  con- 
tends. 

This  question  was  presented  in  the  supreme  court  of 
Maine  in  an  early  case.  The  plaintiff  alleged  that  the 
defendants  in  a  former  action  against  him  had  recov- 
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ered  by  means  of  false  testimony,  and  sued  for  damages 
caused  by  the  judgment  obtained  through  such  per- 
jury.   The  court  said : 

"But  the  judgment  against  the  plaintiff,  so  long  as  it 
remains  in  force,  must  be  considered  as  true  and  just. 
He  can  not  be  permitted  to  aver  the  falsity  of  that 
judgment,  as  the  ground  for  the  recovery  of  damages. 
It  constitutes  in  itself  a  clear  and  unequivocal  denial 
of  his  allegations.  He  says  that  by  the  fraud  and  con- 
spiracy of  the  defendants  he  has  lost  the  land,  but  the 
judgment  imports  that  it  was  properly  rendered  in  the 
ordinary  course  of  judicial  proceedings.  .  .  .  The 
plaintiff  himself  presents  the  judgment  as  the  cause  of 
his  injury,  and  tne  basis  of  his  claim  against  all  of  the 
defendants.  He  does  not  seek  to  pass  by  it,  as  res  inter 
alios  acta,  but  in  substance  admits  it  to  be  binding 
upon  him,  though  he  contends  it  was  unjustly  obtained, 
and  alleges  that  his  damages  have  been  caused  by  it." 
(Dunlap  V,  Glidden  &  als.,  31  Maine,  435,  437.) 

The  same  result  was  reached  in  Wisconsin,  and  was 
stated  in  a  clear  and  forcible  opinion  by  Mr.  Justice 
Whiton,  wherein  the  principle  was  held  applicable  to 
the  alleged  perjury  of  a  party  in  securing  an  adjudica- 
tion by  the  officers  of  the  federal  land  district,  whereby 
the  plaintiff  had  lost  a  tract  of  land.  A  demurrer  to 
the  declaration  was  sustained,  and  while  the  general 
proposition  that  damages  caused  through  perjury  were 
recoverable  in  a  proper  case  was  conceded,  still  it  was 
held  that  the  gist  of  that  action  was  not  the  perjury  but 
the  unjust  recovery  consequent  upon  it.  It  was  said  in 
the  opinion : 

"The  reason  why  the  suit  can  not  be  maintained  is, 
not  that  the  false  statement  was  made  on  oath,  but  be- 
cause it  was  testimony  taken  in  the  course  of  a  judicial 
investigation,  before  a  tribunal  clothed  with  authority 
to  decide  the  matters  in  controversy  between  the  par- 
ties, and  was  taken  in  relation  to  the  matter  decided. 
IShould  the  judgment  recovered  in  this  suit  be  permitted 
to  stand,  the  case  would  present  this  anomaly:  that 
while  the  land  which  was  the  subject  of  controversy 
between  the  parties  would  belong  to  the  plaintiff  in 
•error,  the  reason  for  the  recovery  against  him  in  this 
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suit  would  be  the  injustice  of  the  order  or  decree  of  the 
officers  of  the  United  States  by  which  it  was  awarded 
to  him."   (Abbott  v.  Bahr,  3  Finn.  [Wis.]  193, 195.) 

A  like  decision  was  made  in  New  Hampshire.  A 
trustee  in  the  process  of  foreign  attachment  had  been 
discharged  upon  his  oath,  alleged  to  have  been  false. 
It  was  held  that  an  action  on  the  case  for  damages  con- 
sequent upon  the  discharge  so  obtained  would  not  lie. 
It  was  said : 

"It  is  quite  manifest  that  in  this  action  the  plaintiff 
seeks  to  try  again  the  same  question  that  was  tried  and 
decided  in  the  former  suit  between  the  same  parties. 
This,  on  well  settled  principles,  he  can  not  be  permitted 
to  do."   (Lyford  v.  Demerritt,  32  N.  H.  234,  237.) 

In  a  case  rec^itly  decided  in  this  court  an  effort 
was  made  in  habeas  corptts  proceedings  to  retry  an 
issue  that  had  been  determined  between  the  same  par- 
ties by  the  judgment  of  a  court  of  compet«it  juris- 
diction in  another  state.  Mr.  Justice  Porter  said : 

"All  courts  are  likely  to  be  deceived  by  perjured  tes- 
timony, and  to  permit  a  defeated  party  to  go  to  another 
court — foreign  or  domestic — and  procure  a  retrial  of 
the  same  issues  on  the  ground  that  the  successful  party 
had  fraudulently  procured  the  former  judgment  upon 
false  testimony  would  make  litigation  endless  and  judg- 
ments as  unsubstantial  as  the  stuff  that  dreams  are 
made  of."    (Bleakley  v.  Barclay,  75  Kan.  462,  470.) 

While  the  issue  presented  in  this  case  is  not  the  same^ 
the  principle  stated  is  quite  applicable.  (1  Freeman, 
Judg.,  4th  ed.,  §289;  1  Black,  Judg.,  2d  ed.,  §296; 
Pico  V.  Cohn,  91  Cal.  129;  note  in  25  Am.  St.  Rep.  165.) 
The  fact  that  the  judgment  was  rendered  in  the  same 
court  where  this  action  was  commenced  can  not  affect 
the  application  of  the  rule.  If  maintainable  here  it 
could  be  brought  in  any  court  having  jurisdiction 
wherein  the  defendant  might  be  summoned. 

Section  2307  of  the  General  Statutes  of  1901,  cited 
as  authority  for  this  action,  prevents  the  merger  of 
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the  civil  right  in  a  criminal  prosecution  for  a  felony, 
but  it  does  not  create  a  remedy  where  none  existed  be- 
fore the  prosecution  was  iijstituted. 
The  judgment  is  affirmed. 


The  Missouri,  Kansas  &  Texas  Railway  Company  v. 
The  New  Era  Milling  Company. 

No.  15.986. 
SYLLABUSi  BY  THE  COURT. 

1.  Railroads — Interstate  Commerce,  Freight  received  by  a  rail- 
way company  in  Kansas,  to  be  transported  over  its  own  and  a 
connecting  line,  on  a  through  bill  of  lading  and  by  a  con- 
tinuous trip,  to  a  point  beyond  the  state,  is  deemed  to  be  inter- 
state commerce. 

2.  Rates — Jurisdiction  of  Interstate  Commerce  Commis- 
sion. In  such  a  case,  where  the  rate  charged  for  the  through 
shipm^it  is  the  aggregate  of  the  local  rates  on  the  two  lines, 
and  where  the  connecting  line  had  previously  adopted  and 
filed  with  the  interstate  commerce  commission  a  tariff  under 
which  its  proportion  of  the  charge  on  the  through  shipment 
was  collected,  and  there  is  a  claim  by  the  shipper  that  the 
charge  made  is  excessive,  unreasonable  and  unjust,  his  redress 
must  be  through  the  interstate  commerce  commission,  and 
can  not  be  obtained  in  a  state  court. 

Error  from  Labette  district  court ;  Elmer  C.  Clark, 
judge.    Opinion  filed  May  8,  1909.    Reversed. 

John  Madden,  and  W.  W.  Brown,  for  the  plaintiff  in 
error. 
Archie  D.  Neale,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  This  action  was  brought  by  the 
New  Era  Milling  Company  to  recover  $303.13  from  the 
Missouri,  Kansas  &  Texas  Railway  Company  for  al- 
leged   unreasonable,    unjust    and    excessive    freight 
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charges  on  the  transportation  of  thirty-one  cars  of  flour. 
During  the  period  of  about  two  years  the  flour  was. 
shipped  by  the  milling  company  from  Arkansas  City^ 
Kan.,  to  points  in  Oklahoma  and  Indian  Territory. 
The  shipments  were  started  over  the  Atchison,  Topeka 
&  Santa  Fe  and  the  St.  Louis  &  San  Francisco  rail- 
roads and  delivered  to  the  defendant  company  at  junc- 
tion points,  and  carried-  by  that  company  from  these 
places  to  points  of  destination.  While  there  were  no 
agreements  or  arrangements  of  any  kind  made  between 
the  initial  companies  and  the  defendant  company  for 
the  transportation  of  the  flour,  the  cars  delivered  to  the 
initial  companies  were  carried  through  to  destination 
and  the  flour  shipped  on  a  single  bill  of  lading.  There 
were  no  joint  rates  for  such  shipments,  but  the  rates 
charged  were  composed  of  the  local  rates  of  the  initial 
carrier  from  the  starting  point  to  the  junction  point 
and  local  rates  from  the  junction  point  to  the  destina- 
tion. The  shipments  went  through  from  origin  to 
destination  without  any  further  direction  or  control  of 
the  plaintiff,  and  the  charges  for  transportation  for  the 
through  trip  were  included,  as  we  have  seen,  in  one  bill 
of  lading,  which  was  presented  by  the  defendant  com- 
pany to  the  consignee  at  destination  upon  the  delivery 
of  the  flour  and  upon  which  that  company  collected  the 
charges  for  the  whole  carriage. 

In  making  a  charge  for  its  proportion  of  the  through 
shipment  the  defendant  required  the  plaintiff  to  pay 
five  cents  more  per  hundred  pounds  on  the  shipments 
coming  to  it  over  the  Atchison,  Topeka  &  Santa  Fe  and 
the  St.  Louis  &  San  Francisco  railroads  than  was 
charged  for  shipmentrf  originating  on  its  own  line  and 
those  of  the  Denver,  Enid  &  Gulf  and  the  St.  Louis,  El 
Reno  &  Western  railroad  companies.  These  charges,  it 
was  alleged,  are  unreasonable,  unjust  and  illegal,  and 
for  the  sum  of  the  charges  a  judgment  was  asked. 

The  defendant  company  answered  that  the  shipments 
from  Arkansas  City,  Kan.,  to  points  in  Oklahoma  and 
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Indian  Territory  were  interstate,  and  that  defendant's 
carriage  of  tiie  cars  of  flour  in  question  were  parts  of 
interstate  shipments ;  that  the  charges  for  its  share  of 
the  transportation  were  made  under  schedules  of  rates 
duly  adopted,  published  and  filed  with  the  interstate 
commerce  commission,  and  were  therefore  subject  to 
the  interstate  commerce  act;  and  that  claims  that 
charges  under  these  schedules  are  excessive  and  un- 
reasonable are  beyond  the  jurisdiction  of  the  state 
courts.  It  was  alleged  that  the  charges  complained  of, 
except  for  one  shipment,  were  made  under  the  terms 
and  conditions  of  tariff  No.  2855  and  a  supplement  of 
the  same,  which  were  in  existence  when  the  shipments 
were  made,  and  that  the  tariff  and  supplement  were 
duly  adopted,  published  and  filed  with  the  interstate 
commerce  commission.  The  remaining  shipment  was 
made  under  tariff  No.  3025,  which  was  filed  with  the 
interstate  commerce  commission.  It  was  in  force  at 
the  time  the  shipment  was  made,  and  it  stated  sepa- 
rately the  terminal  charges  and  all  rules  and  regulations 
which  changed  or  affected  the  rates,  and  was  posted  in 
the  depots  and  stations  and  was  therefore  accessible  to 
the  public. 

The  objection  that  a  state  court  has  no  jurisdiction 
in  cases  of  this  kind  was  overruled,  and  upon  the  facts 
of  the  case  judgment  for  the  amount  of  the  claim  was 
awarded  to  the  plaintiff.  Only  one  contention  is  made 
here,  and  that  is  that  the  question  whether  the  freight 
charges  were  unreasonable  and  unjust  is  for  the  deter- 
mination of  the  interstate  commerce  commission  and  is 
entirely  outside  the  authority  of  a  state  court.  It  must 
be  held  that  the  district  court  was  without  jurisdiction 
to  adjudicate  the  claim  of  plaintiff.  The  transporta- 
tion of  flour,  received  by  the  railroad  companies  in 
Kansas  to  be  shipped  over  their  own  and  connecting 
lines,  on  through  bills  of  lading  and  by  continuous 
trips,  to  points  beyond  the  state,  is  to  be  regarded  as 
interstate  commerce,  and  each  of  the  companies  as  en- 
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gaged  in  such  commerce.  Do  the  facts  in  this  case 
bring  it  within  the  operation  of  the  interstate  commerce 
act?  In  a  former  case  between  the  same  parties  the 
same  contention  was  made,  but  how  the  rates  applied 
in  that  case  were  arrived  at  the  record  did  not  show. 
They  were  not  fixed  by  any  tariff  that  was  introduced  in 
evidence  and  there  was  nothing  to  show  that  the  rates 
had  been  established  under  the  interstate  commerce  act, 
and  hence  the  claim  for  the  excessive  charges  was  held 
to  be  enforceable  in  any  court  of  general  jurisdiction. 
(Railway  Co.  v.  Milling  Co.,  79  Kan.  435.)  Here  the  de- 
fendant had  adopted,  published  and  filed  schedules  of 
rates  with  the  interstate  conmierce  commission,  under 
which  the  freight  charges  in  controversy  were  exacted. 
Having  filed  these  schedules  with  the  conmiission  they 
became  the  established  rates,  and  the  railway  company 
filing  them  was  required  to  charge  these  rates  so  long 
as  they  were  in  force.  The  determination  of  the  ques- 
tion whether  the  charges  of  which  plaintiff  complains 
were  unreasonable  and  illegal  necessarily  involved  the 
rates  promulgated  under  the  interstate  commerce  act. 
The  supreme  court  of  the  United  States  has  decided 
that  when  a  rate  is  so  established,  and  there  is  a  claim 
by  a  shipper  that  a  freight  charge  under  it  is  unreason- 
able and  unjust,  his  redress  must  be  through  the  inter- 
state commerce  commission.  (Texas  &  Pac.  Ry.  v. 
Abilene  Cotton  Oil  Co.,  204  U.  S.  426 ;  Texas  &  Pac.  Ry. 
V.  Cisco  Oil  Mill,  204  U.  S.  449 ;  Southern  Railway  Co. 
V.  Tift,  206  U.  S.  428;  Illinois  Cent.  &c.  R.  R.  v.  Inter. 
Com.  Comm.,  206  U.  S.  441 ;  Svnft  v.  Philadelphia  &  R. 
R.  Co.,  64  Fed.  59 ;  Kimiavey  v.  Terminal  R.  Ass'n,^  81 
Fed.  802;  Va/n  Patten  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 
81  Fed.  544.) 

It  is  suggested  that  one  of  the  tariffs  was  invalid  be- 
cause it  did  not  contain  a  proper  classification,  and  did 
not  state  the  terminal  charges  separately,  and,  further, 
that  it  was  not  duly  posted.  There  is  nothing  substan- 
tial in  the  objection  to  classification,  and  as  far  as  the 
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terminal  charges  are  concerned  it  may  be  that  there  are 
no  such  charges  to  be  stated.  The  tariff  filed  will  be 
presumed  to  contain  all  charges  which  are  to  be  made. 
The  failure  properly  to  post  the  tariff  filed  with  the 
interstate  commerce  commission  in  railway  depots  and 
stations  does  not  destroy  its  validity  nor  would  it  re- 
lieve the  railway  company  from  observing  and  enfor- 
cing such  tariff.  It  has  been  held  that  "such  posting  is 
not  a  condition  precedent  to  the  establishment  of  the 
rates  but  a  provision  for  affording  facilities  to  the  pub- 
lic for  ascertaining  the  rates  actually  in  force."  {Texas 
&  Pac.  Ry.  V.  Cisco  OH  MUl,  204  U.  S.  449,  syllabus.) 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 


T.  O.  Kelley  v.  Jerry  Forney. 

No.  16.990. 
SYLLABUS  BY  THE  COURT. 

Corporations — Ultra  Vires  Contract — Defense  Not  Available  to 
a  Stockholder — Forcible  Detainer,  In  an  action  of  forcible 
entry  and  detainer,  brought  by  the  lessee  of  a  corporation  to 
recover  possession  of  the  leased  property,  a  defendant  whose 
right  of  occupancy  has  expired  can  not  question  the  power  of 
the  corporation  to  execute  the  lease.  The  fact  that  he  is  a 
stockholder  gives  him  no  right  to  raise  the  question  of  ultra 
vires  in  a  proceeding  of  that  character. 

Error  from  Marion  district  court;  Oscar  L.  Moore, 
judge.    Opinion  filed  May  8, 1909.    Reversed. 

W.  H.  Carpenter,  and  Thomas  O.  Kelley,  for  the 
plaintiff  in  error. 

L.  F.  KeUer,  and  /.  S.  Dean,  for  the  defendant  in 
error. 

10—80  KAN. 
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The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  The  Marion  Auditorium  Association  is 
a  corporation,  organized  in  1904  under  the  laws  of  this 
state,  the  purposes  of  which  are  thus  stated  in  its 
charter :  "To  lease  or  purchase  a  site  in  Marion,  Kan- 
sas, and  to  erect  a  building  thereon,  and  furnish  same 
in  a  proper  manner;  and  for  the  support  of  literary 
and  scientific  lectures,  and  public  entertainments,  and 
the  promotion  of  music  and  other  fine  arts;  and  a  place 
for  all  kinds  of  public  meetings,  innocent  sports  and 
amusements."  Shortly  after  its  organization  it  pro- 
cured a  site  and  erected  an  auditorium,  of  which  Jerry 
Forney  was  made  manager.  In  1906,  by  its  board  of 
directors,  it  executed  an  instrument  undertaking  to 
lease  the  building  (with  some  restrictions  as  to  its  use) 
for  an  annual  rental  of  $250  to  T.  O.  Kelley  for  a  period 
of  five  years,  which  might  at  his  option  be  extended  for 
five  years  more.  The  board  also  made  an  order  abolish- 
ing the  office  of  manager.  Forney,  however,  claimed  to 
be  in  possession  of  the  property  and  refused  to  vacate 
it.  Kelley  thereupon  brought  an  action  of  forcible 
entry  and  detainer  against  him,  which  was  taken  to 
the  district  court  on  appeal.  There  a  demurrer  was 
sustained  to  the  evidence  of  the  plaintiff,  who  prose- 
cutes error. 

The  defendant's  claim,  upon  which  the  ruling  com- 
plained of  was  based,  is  that  the  auditorium  associa- 
tion was  not  a  purely  private  corporation,  but  was 
charged  with  duties  to  the  public  which  it  could  not 
avoid;  and  that  the  lease  it  executed  involved  an  at- 
tempted evasion  of  its  obligations  in  this  regard  and 
was  therefore  an  absolute  nullity  for  all  purposes,  and 
gave  the  lessee  no  right  upon  which  he  could  maintain 
an  action.  It  has  often  been  held  that  a  public-service 
corporation,  such  as  a  railway  company,  can  not  with- 
out express  legislative  consent  lease  property  which  is 
necessary  to  the  exercise  of  its  public  functions  and  . 
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thereby  escape  responsibility  for  their  proper  perform- 
ance. (10  Cyc.  1092,  1095,  1152;  7  A.  &  E.  Encycl.  of 
L.  747;  29  A.  &  E.  Encycl.  of  L.  63.)  It  may  well  be 
doubted  whether  the  description  above  given  of  the 
purposes  for  which  the  auditorium  association  was 
chartered  shows  it  to  be  a  quasupuhlic  corporation  of 
the  class  to  which  the  principle  invoked  would  under 
any  circumstances  be  applicable.  But  waiving  that 
consideration,  Forney's  contention  must  fail  for  the 
reason  that  he  has  no  standing  to  question  its  authority 
to  execute  the  lease.  In  Harris  v.  Gas  Co,,  76  Kan.  750, 
this  court  held  that  ordinarily  the  question  whether  a 
corporation  has  exceeded  its  powers  in  entering  into  a 
contract  can  be  raised  only  by  the  state  or  by  a  stock- 
holder. But  it  is  not  necessary  for  the  purposes  of  the 
present  case  to  invoke  that  doctrine.  The  general  rule 
is  that  "a  stranger  to  the  transaction,  and  [one]  to 
whom  the  corporation  owes  no  duty,  can  not  set  up 
the  question  of  want  of  authority  in  the  corporation." 
(29  A.  &  E.  Encycl.  of  L.  80.  See,  also,  10  Cyc.  1166, 
and  cases  collected  in  12  Cent.  Dig.  cc.  1593-1598;  5 
Dec.  Dig.,  pp.  1099-1101.)  It  is  true  that  Forney  ap- 
pears not  only  to  have  been  a  stockholder  in  the  cor- 
poration but  to  have  owned  a  majority  of  the  stock. 
If  his  rights  in  that  capacity  were  invaded  by  the  lease 
he  might  have  attacked  its  validity  in  an  appropriate 
proceeding.  But  an  action  of  forcible  entry  and  de- 
tainer is  not  of  that  character.  It  is  designed  only  to 
provide  a  summary  inquiry  into  the  right  of  immediate 
possession.  The  ownership  of  stock  gave  Forney  no 
right  of  direct  control  of  the  property,  and  no  stand- 
ing to  challenge  the  power  of  the  association  to  execute 
the  lease.  Whatever  possessory  right  he  ever  had  was 
due  to  his  having  been  selected  as  manager.  The  order 
of  the  board  of  directors  abolishing  that  office,  not  be- 
ing shown  to  have  been  invalid,  must  be  deemed  to  have 
terminated  that  right.  Whether  or  not  the  corporation 
in  executing  the  lease  violated  any  duty  it  owed  to  the 
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state  or  to  its  stockholders,  it  violated  none  that  it  owed 
to  Forney  in  any  capacity  affecting  his  right  to  retain 
control  of  the  property.  The  evidence  therefore  tended 
to  establish  the  plaintiff's  cause  of  action  and  the  de- 
murrer to  it  should  have  been  overruled. 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  in  accordance  herewith. 


Charles  Reitler  v.  William  A.  Harris.* 

No.  16.W2. 
SYLLABUS  BY  THE  COURT. 

1.  School-land — Forfeiture — Estoppel.  Under  the  facts  found 
in  this  case  there  is  no  element  of  estoppel  as  against  the 
plaintiff. 

2.  Notice  of  Forfeiture  Proceedings — Evidence.  The  de- 
cision in  Jonee  v,  Hickey,  ante,  p.  109,  as  to  the  competency  of 
the  legislature  to  provide  what  shall  be  prima  facie  evidence 
of  the  legal  service  of  a  notice,  followed. 

Error  from  Edwards  district  court;  Charles  E. 
LOBDELL,  judge.    Opinion  filed  May  8,  1909.    Affirmed. 

STATEMENT. 

This  action  was  brought  by  the  plaintiff  in  error, 
January  19,  1907,  to  recover  from  the  defendant  in 
error  160  acres  of  land  in  Edwards  county,  the  title 
and  right  of  possession  to  which  the  plaintiff  claimed 
under  a  school-land  patent  from  the  state.  The  de- 
fendant answered  by  a  general  denial.  The  case  was 
tried  to  the  court.  Judgment  was  rendered  in  favor 
of  the  defendant. 

Findings  of  fact  were  made,  which,  so  far  as  ma- 
terial, are  in  substance  as  follow:  (1)  David  Thomp- 
son, on  September  2,  1886,  purchased  the  land  at  the 

♦  Pending  in  the  supreme  court  of  the  United  States  on  a  writ 
of  error  allowed  July  1,  1909. 
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appraised  price  of  $3  per  acre,  made  a  first  payment 
of  $48,  and  received  a  school-land  certificate  of  pur- 
chase therefor.     (2)  On  March  2,  1888,  Thompson  as- 
signed his  certificate  to  one  Berry,  and  on  March  21,' 
1888,  Berry  and  wife  reassigned  the  same  to  the  plain- 
tiff, Charles  Reitler,  for  $1200.     (3)  Reitler  made  the 
interest  payments  and  paid  the  taxes  due  on  the  land 
up  to  November  22,  1898,  but  made  no  other  payments 
until  September  22,  X906,  when  he  paid  the  full  amount 
of  principal  and  interest  then  due,  being  $432,  and  also 
paid  the  taxes  on  the  land  and  interest  thereon,  amount- 
ing to  $207.36,  and  received  final  receipts  therefor. 
(5)  On  September  26,  1906,  on  presentation  of  such 
certificate,  he  received  a  patent  in  due  form  for  the 
land  from  the  state.     (7)  On  July  13,  1901,  the  county 
clerk  of  Edwards  county  issued  to  Reitler  a  notice  that 
he  was  in  default  for  non-payment  of  interest  in  the 
sum  of  $51.84,  and  that  if  the  same  was  not  paid  within 
sixty  days  from  the  service  of  notice  his  rights  to  the 
land  would  be  forfeited.    (8)  This  notice  was  delivered 
to  the  sheriff  of"  the  county,  who  made  the  following 
return  thereon :  "Received  this  notice  this  13th  day  of 
July,  1901,  and  served  the  same  by  leaving  a  copy  with 
C.  C.  Potter,  who  occupied  the  within  premises,  July 
17,  1901.    F.  S.  Avery,  sheriff."    At  that  time  Reitler, 
to  the  knowledge  of  the  sheriff,  was  a  non-resident  of 
and  absent  from  the  state  of  Kansas,  and  had  been  for 
more  than  ten  years  prior  thereto.    A  copy  of  the  notice 
was  duly  posted  in  the  office  of  the  county  clerk,  July  17, 
1901,  and  after  the  expiration  of  sixty  days  from  the 
attempted  service  of  the  notice  the  county  clerk  entered 
upon  his  school-land  record  of  the  county  the  follow- 
ing notation:  "Land  forfeited."     (9)  Reitler  never  re- 
sided upon  the  land,  and  never  had  any  portion  thereof 
cultivated  after  the  year  1893.     (10)  The  only  act  of 
abandonment  committed  by  Reitler  was  his  failure  to 
pay  interest  instalments  and  taxes  on  the  land.     (11) 
In  the  fall  of  1901  Silas  Potter  learned  of  the  attempted 
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forfeiture  and  settled  upon  the  land,  bought  a  house 
which  had  been  moved  thereon  by  mistake,  built  a  bam, 
dug  two  wells,  broke  eighteen  acres  and  built  some 
fence  on  the  premises,  and  thereafter  made  proof  of 
his  settlement  before  the  probate  judge  and  received 
a  fechool-land  certificate  of  purchase  therefor  about 
March  29,  1902.  He  duly  made  payment  of  interest 
and  taxes  up  to  the  time  of  the  conmiencement  of  this 
action.  (12)  Potter  bought  the  land  at  the  appraised 
price  of  $200.  (IS)  In  the  spring  of  1904  the  defend- 
ant, Harris,  bought  the  assignment  of  Potter's  cer- 
tificate for  $1320.  The  improvements  on  the  land  at 
that  time  consisted  of  a  house,  two  wells,  a  bam,  milk- 
house,  one  wind-mill,  eighty  acres  fenced,  and  the 
breaking.  (14)  The  defendant  has  had  possession  of 
the  land  and  occupied  it  as  his  home  from  the  time  he 
purchased  the  certificate  until  the  time  of  trial.  Find- 
ing No.  16,  copied  in  full,  reads  as  follows : 

"(16)  That  at  the  time  the  said  plaintiff  quit  paying 
interest  on  said  school-land  in  1898,  and  at  the  time  the 
same  was  purchased  by  Silas  Potter  as  a  settler,  said 
Charles  Reitler  had  a  local  agent  residing  in  Edwards 
county,  Kansas,  one  H.  C.  Bingham;  that  said  Reitler 
knew  the  value  of  said  lands  during  all  of  said  years, 
and  either  had  knowledge  and  information  that  said 
school-land  certificate  of  purchase  had  been  forfeited 
and  that  the  said  Silas  Potter  had  settled  upon  and  im- 
proved said  land  as  a  settler  thereon  and  knew  that 
Potter  was  making  valuable  and  lasting  improvements 
on  said  land,  or  might  by  the  exercise  of  ordinary  care 
have  acquired  all  of  such  knowledge ;  that  said  Reitler 
did  not  in  any  way  object  to  such  settlement  and  im- 
provement of  said  land,  and  did  nothing  to  prevent  the 
same,  and  did  not  in  any  way  object  to  or  protest 
against  the  forfeiture  of  said  school-land  certificate." 

Finding  No.  18  in  substance  is  as  follows:  At  the 
time  Harris  bought  the  certificate  from  Potter  for 
$1320  the  value  of  the  improvements  was  $620,  and 
the  value  of  Potter's  interest  in  the  land  was  $700. 

F,  Dumont  Smith,  for  the  plaintiff  in  error. 
L.  M.  Day,  for  the  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Smith,  J.:  Upon  these  facts  the  court  based  two 
conclusions  of  law,  the  second  of  which  we  will  first 
consider.  It  is  that  on  the  facts  found  the  plaintiff 
"is  estopped  from  complaining  of  irregularities  in  the 
forfeiture  proceedings  against  a  purchaser  in  good 
faith  on  the  strength  of  such  proceedings,  and  es- 
pecially against  a  person  who,  like  the  defendant,  has 
paid  a  large  sum  for  the  assignment  of  the  certificate." 
In  all  this  there  is  no  element  of  estoppel,  as  has  in 
effect  been  held  in  every  case  of  defective  service  of 
the  notice  of  forfeiture  in  the  numerous  cases  in  this 
court,  from  Knott  v.  Tade,  58  Kan.  94,  to  Hickert  v. 
Van  Doren,  76  Kan.  674,  and  Spencer  v.  Smith,  74  Kan. 
142.    In  those  cases  the  authorities  are  reviewed. 

Even  applying  the  new  rule  of  evidence  to  the  for- 
feiture proceedings,  there  is  no  evidence  that  Reitler 
had  any  actual  knowledge.  He  was  absent  from  the 
state  and  personal  service  of  the  notice  upon  him  was 
not  possible,  hence  there  could  have  been  only  con- 
structive service  by  posting  the  notice.  There  can  be 
no  estoppel  except  actual  knowledge  of  the  facts  from 
which  it  arises  be  shown. 

On  the  other  hand,  the  records  of  the  county  clerk's 
office,  through  which  they  were  attempting  to  acquire 
rights  to  the  land,  were  open  to  the  defendant  and 
his  grantor.  It  would  seem  that  ordinary  care  and 
prudence  would  have  led  to  an  examination  thereof, 
and  that  in  the  absence  of  such  care  they  might  be 
held  to  have  knowledge  of  whatever  the  records  would 
have  disclosed  to  them.  They  are  presumed  to  have 
known  the  law,  and  under  the  law  at  that  time  the 
sheriflTs  return  upon  the  notice  conclusively  showed 
that  Reitler's  rights  to  the  land  had  not  been  legally 
forfeited. 

The  case  of  Burgess  v.  Hixon,  75  Kan.  201,  is  the 
leading  one  relating  to  school-land  wherein  the  doo- 
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trine  of  estoppel  is  applied  against  the  first  purchaser 
or  his  grantor.  In  that  case  Burgess  had  the  land  in 
question  included  within  the  fence  of  his  ranch  for 
six  years,  then  leased  it  and  occupied  it  as  a  tenant  of 
the  state  for  four  and  one-half  years,  thus  treating 
Walton's  right  to  the  land  as  forfeited  by  the  state  for 
many  years  after  the  proceedings  to  enforce  the  for- 
feiture. He  then  suffered  Hixon  to  buy  the  land,  make 
a  payment  on  it,  take  possession  and  spend  money  in 
its  improvement,  and  thereafter  procured  a  quitclaim 
deed  from  the  original  purchaser,  Walton,  and  at- 
tempted to  set  up  his  claim  as  the  assignee  of  Walton 
against  Hixon.  Burgess,  at  first  by  his  action  in  hold- 
ing the  land  as  public  land  and  afterward  by  leasing 
it  of  the  state,  and  later  by  remaining  silent  while 
Hixon  bought  the  land,  took  possession  of  it,  and  spent 
his  money  in  improving  it,  led  Hixon  to  the  belief  that 
Walton's  right  to  the  land  was  canceled,  and  thereafter 
sought  to  take  advantage  of  Hixon's  ignorance  of  the 
situation.  In  short,  that  case  contained  every  element 
of  estoppel  in  pais  as  usually  defined,  and  bears  no 
analogy  to  the  present  case. 

The  court  found  that  Reitler  had  an  agent  in  the 
county  and  knew,  or  could  have  known  in  the  exercise 
of  diligence,  what  Harris  and  his  grantor  were  doing 
in  the  way  of  improving  the  land  from  1902  to  1906. 
The  court,  however,  did  not  find  that  the  agency  had 
anything  whatever  to  do  with  the  land  in  question; 
and  while  a  principal  may  be  presumed  to  know  what 
his  agent  knows  in  regard  thereto  when  the  agent  is 
conducting  the  business  of  the  principal,  there  is  no 
presumption  that  the  principal  knows  what  the  agent 
knows  about  other  matters.  The  court  expressly,  found 
in  substance  that  Reitler  had  no  personal  knowledge  of 
these  matters  in  finding  that  he  had  been  a  non-resident 
of,  and  absent  from,  the  state  for  more  than  ten  years. 

The  first  conclusion  of  law,  however,  is  unassailable. 
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It  is  practically  conceded  that,  if  section  1  of  chapter 
373  of  the  Laws  of  1907  is  constitutional  and  valid,  it 
determines  the  controversy  in  this  case.  The  court 
found  that  the  county  clerk  of  the  county,  after  the 
expiration  of  sixty  days  from  the  attempted  service  of 
the  notice,  did  enter  upon  his  school-land  record  this 
notation:  "Land  forfeited."  Section  1  of  the  act  in 
question  provides  in  substance  that  such  an  entry  "shall 
be  prima  facie  evidence,  in  any  action  or  proceeding  in 
any  court  in  this  state,  that  proper  notice  of  the  pur- 
chaser's default  had  been  issued  and  legal  service 
thereof  made,  and  that  all  things  necessary  to  be  done 
as  conditions  precedent  to  the  forfeiture  of  the  right 
and  interest  of  the  purchaser,  and  all  persons  claim- 
ing under  him,  in  and  to  such  land,  had  been  duly  and 
properly  done  and  performed,  and  that  such  forfeiture 
had  been  duly  declared."  It  has  just  been  decided  in 
Jones  V.  Hickey,  ante,  p.  109,  that  "it  was  competent 
for  the  legislature  to  provide  what  shall  be  prima 
facie  evidence  of  legal  service,  and  that  this  provision 
of  the  act  is  not  objectionable  on  the  ground  that  it 
disturbs  vested  rights."   (Syllabus.) 

The  plaintiff  contends  that,  as  he  had  fully  paid  for 
the  land  and  obtained  his  patent  from  the  state,  his 
rights  thereto  were  determined  before  the  commence- 
ment of  this  action,  and  before  the  passage  of  chapter 
373  of  the  Laws  of  1907.  In  the  absence  of  fraud 
this  may  be  true,  as  between  Reitler  and  the  state,  but 
as  between  the  parties  the  issuance  of  the  patent  to 
Reitler  is  no  higher  and  greater  evidence  of  his  right 
to  the  land  than  is  the  ownership  of  the  school-land 
sale  certificate  by  Harris  of  his  right  thereto.  The 
question  that  determines  their  rights  is.  Was  the  serv- 
ice of  the  notice  of  forfeiture  legally  made  upon  Reit- 
ler? Before  the  enactment  of  this  statute  the  return 
of  the  sheriff  upon  the  notice  was  held  to  be  the  ex- 
clusive evidence  as  to  whether  the  service  was  legally 
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made,  and  the  return  in  this  case  was  insufficient  to 
prove  that  fact.  The  statute  provides  that  the  nota- 
tion made  by  the  county  clerk  is  prima  facie  evidence 
of  legal  service.  The  trial  court  found  that  there  was 
not  sufficient  evidence  to  rebut  this  prima  facie  evi- 
dence, and  the  plaintiff  does  not  even  contend  that 
there  is  such  evidence.  •  It  was  competent  for  the  legis- 
lature to  provide  the  rule  of  evidence,  and  where  there 
is  conflicting  evidence  upon  a  fact  at  issue  the  finding 
of  the  trial  court  thereon  can  not  be  disturbed  here. 
(Petersilie  v.  McLachlin,  post.) 

If  the  equities  of  the  plaintiff  in  this  case  be  superior 
to  tho^e  of  the  defendant ;  if  he  has,  in  addition  to  large 
amounts  of  interest  and  taxes,  paid  to  the  state  as  the 
price  of  the  land  more  than  twice  the  amount  the  de- 
fendant is  to  pay,  and  at  a  time  when  by  the  law 
of  the  state  and  rule  of  evidence  he  had  only  to  pay 
for  the  improvements  made  by  the  occupying  claimant 
to  entitle  him  to  the  full  possession  and  title  to  the 
land ;  if  instead  he  stands  to  lose  nearly  $1900  and  gets 
nothing  in  return ;  even  if  the  defendant,  when  he  ac- 
quired his  certificate  and  went  into  possession,  had  pre- 
sumptive notice  that  the  plaintiff's  rights  had  not  been 
legally  forfeited  and  could  still  be  asserted;  even  if 
the  situation  be  such  that  many  similar  cases  are  likely 
to  arise:  none  of  these  considerations  is  to  govern  this 
or  any  other  court  of  the  state.  The  legislature  in 
enacting  the  law  is  presumed  to  have  anticipated  such 
contingencies,  and  still,  for  some  greater  good  to  the 
state  at  large,  it  has  provided  the  new  rule  of  evidence 
— ^that  if  the  county  clerk  make  certain  notations  (which 
no  statute  had  made  it  his  duty  to  make)  upon  the 
school-land  records  of  his  county,  such  notations  shall 
be  prima  facie  evidence,  in  any  proceeding  in  any  court 
of  the  state,  of  a  number  of  facts  which  may  or  may 
not  have  been  within  the  knowledge  of  the  clerk  at  the 
time  he  made  the  notation.    It  is  not  our  duty  to  re- 
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form  or  to  criticize  the  statute,  but  it  is  our  duty  to 
follow  it  unless  repugnant  to  a  higher  law,  in  which 
case  it  is  not  law. 
The  judgment  is  affirmed. 


William  Simmonds  v.  W.  R.  Long  et  ai.,  as 
Partners,  etc. 

No.  15,998. 
SYLLABUS  BY  THE  COURT. 

1.  Agency — Authority — Liability  of  Agent.  Where  persons  en- 
ter into  a  written  contract,  assuming  to  act  as  agents  for  an- 
other, and  receive  money  to  be  paid  to  the  principal  as  part 
of  the  consideration  but  which  is  retained  in  their  hands,  and 
the  principal  refuses  to  be  bound  by  the  contract,  an  action 
may  be  maintained  against  them  for  money  had  and  received 
to  the  use  of  the  person  from  whom  they  received  it. 

-2. Implied  Contract — Money  Retained  by  Agent.  De- 
fendants entered  into  a  written  contract  with  the  plaintiff  for 
the  sale  of  lands,  assuming  to  act  as  agents  for  the  owners, 
and  received  $150  as  part  of  the  consideration.  The  owners  of 
the  land  refused  to  be  bound  by  the  agreement,  and  the  money 
was  not  paid  them  but  was  retained  by  the  defendants.  Held, 
that,  independent  of  anything  xn  the  contract  itself  that 
would  bind  the  defendants,  the  law  under  such  circumstances 
implies  an  agreement  on  their  part  to  restore  the  money, 
because  the  contract  which  they  assumed  to  have  authority  to 
make  has  failed  and  they  have  the  money  of  the  plaintiff  in 
their  hands. 

Error  from  Kingman  district  court;  Preston  B. 
UlLLETT,  judge.    Opinion  filed  May  8,  1909.    Reversed. 

Frank  L.  Martin,  for  the  plaintiff  in  error. 
Charles  C.  Calkin,  for  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  William  Simmonds,  the  plaintiff,  made 
-a  written  contract  with  Long  &  Sills  to  purchase  160 
-acres  of  land,  and  deposited  with  them  $150  as  earnest- 
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money  and  part  payment  on  the  purchase-price.  The 
contract  was  dated  December  14,  1906.  By  its  terms 
possession  was  to  be  given  in  sixty  days,  and  time  was 
made  the  essence  of  the  contract.  It  was  further  agreed 
that  if  a  good  and  sufficient  deed  and  abstract  could  not 
be  furnished  the  $150  earnest-money  should  be  returned 
to  Simmonds. 

On  February  18, 1907,  which  was  after  the  sixty  days 
had  expired,  the  owners  of  the  land  met  plaintiff  in 
the  office  of  Long  &  Sills,  and  because  a  number  of 
mortgages  which  were  on  the  land  could  not  be  re- 
leased, and  because  Silvius,  one  of  the  owners  who  was 
in  possession  of  the  land,  refused  to  give  possession,  as 
agreed,  the  sale  fell  through.  Plaintiff  then  demanded 
the  return  of  his  $150,  under  the  terms  of  the  contract. 
Long  &  Sills  refused  to  pay  it,  and  this  action  was 
brought  before  a  justice  of  the  peace.  It  was  afterward 
appealed  to  the  district  court  and  there  tried.  The 
court  sustained  a  demurrer  to  the  evidence  of  the  plain- 
tiff and  rendered  judgment  against  him  for  costs. 
These  proceedings  are  brought  to  review  the  judgment. 

The  written  contract  described  Long  &  Sills  aa 
agents,  and  they  signed  it  as  agents,  but  did  not  disclose 
therein  the  name  of  their  principal.  The  demurrer  to 
the  evidence  was  based  upon  the  cross-examination  of 
the  plaintiff,  who  testified  that  he  knew  who  owned  the 
land  and  that  Long  &  Sills  were  merely  agents  for  the 
owners ;  that  he  paid  the  money  to  them,  and  supposed 
the  money  was  paid  on  the  land.  The  trial  court  held 
that  he  had  no  cause  of  action  against  the  defendants, 
because  he  knew  they  were  agents  and  who  their  prin- 
cipal was.  On  the  trial  R.  0.  Silvius,  one  of  the  owners, 
testified  that  he  had  never  placed  the  land  with  Long  & 
Sills  for  sale,  althougii  after  the  contract  was  entered 
into  he  ratified  their  action ;  that  they  never  paid  him 
any  of  the  money;  that  he  understood  the  money  in 
their  hands  was  to  be  held  by  them  until  the  deal  was 
closed,  when  they  were  to  have  $100  as  commission^ 
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and  that  the  expense  of  making  the  sale  and  the  cost  of 
the  abstract  were  to  come  out  of  the  balance  of  the 
money  in  their  hands. 

The  ruling  of  the  trial  court,  it  is  said,  is  supported 
by  the  law  declared  in  McCubbin  v.  Graham,  4  Kan. 
397.  In  that  case  the  defendant  received  a  500-dollar 
bond  merely  as  the  agent  of  and  for  the  use  of  Fleming, 
his  principal,  disclosing  his  principal  at  the  time,  and 
delivered  the  bond  to  him.  The  general  doctrine  was 
declared  that  the  authorized  acts  of  an  agent  are  the 
acts  of  a  principal ;  that  where  an  agent  receives  money 
or  property  for  his  principal  he  is  liable  to  his  principal 
for  the  same,  but  not  liable  to  the  party  from  whom  he 
received  the  money  or  property. 

We  think  that  under  the  evidence  in  this  case  the  de- 
fendants were  not  in  a  position  to  insist  upon  that  doc- 
trine, not  because  they  failed  to  disclose  the  name  of 
their  principal,  for  the  evidence  shows  that  the  plain- 
tiff knew  at  the  time  who  the  owners  of  the  land  were 
and  that  the  defendants  were  acting  as  agents,  but  for 
the  reason  that  the  evidence  discloses  that  the  defend- 
ants had  no  authority  to  receive  the  money  for  the  own- 
ers of  the  land,  nor  did  they  have  authority  to  bind  the 
owners  to  give  possession  in  sixty  days,  and  because 
they  never  paid  the  money  to  the  owners.  The  testi- 
mony of  Silvius  is  that  he  never  knew  he  was  to  give 
possession  of  the  limd  in  sixty  days  until  after  that 
time  had  expired.  The  facts  are  that  defendants  un- 
dertook to  enter  into  a  contract  as  agents  for  a  prin- 
cipal without  authority,  and  the  principal  refused  to 
be  bound.  The  law  is  well  settled  in  such  cases  that 
where  the  proceeds  received  by  the  agent  have  not  been 
turned  over  to  the  principal  the  agent  is  liable  per- 
sonally. 

There  is  a  class  of  cases  holding  that  where  a  con- 
tract has  been  entered  into  by  one  who  assumes  to  act 
as  the  agent  of  another,  but  who  lacks  the  requisite 
authority,  the  contract  may  be  stripped  of  what  the 
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agent  had  no  right  to  put  there,  and  if  it  still  contains: 
apt  words  to  charge  him  he  is  bound  thereby.  (Byars^ 
V.  Doores'  Adm'r,  20  Mo.  284;  Woodes  v.  Dennett,  9> 
N.  H.  55 ;  Moor  v.  Wilson,  26  N.  H.  332 ;  Weave  v.  Gove, 
44  K.  H.  196 ;  Hegeman  v.  Johnson,  35  Barb.  [N.  Y.] 
200;  1  A.  &  E.  Encycl.  of  L.  1128.)  Thus,  in  Byars  v. 
Doores'  Adm'r,  supra,  it  was  said  that,  where  the  agent 
signs  his  own  name  to  a  written  contract  as  agent  for 
a  principal,  yet  if  he  fails  to  employ  language  which 
will  exclusively  bind  the  principal,  or  "if,  rejecting  the 
words  which  he  had  no  authority  to  use,  enough  will 
remain  to  create  a  promise  on  his  part,  he  will  be  per- 
sonally liable  on  the  contract."  (Page  285.)  The 
question  was  discussed  at  length  in  Hegeman  v.  John-- 
son,  supra,  where  it  was  said,  in  respect  to  written  con- 
tracts, that  the  rule  is  limited  "to  cases  where  the 
agent  signs  his  own  name,  although  he  describes  him- 
self as  an  agent.  This  description,  being  surplusage, 
may  be  stricken  out,  and  a  personal  obligation  wil}  re- 
main."    (Page  207.) 

It  is  true,  as  a  general  rule,  that  the  remedy  against 
an  agent  who  assumes  to  act  for  another  without  au- 
thority is  an  action  for  damages  for  the  wrong  done» 
and  he  is  not  personally  bound  by  the  terms  of  the  con- 
tract unless  it  contain  apt  words  to  charge  him.  (Dun- 
can, Sherman  &  Co.  v,  NUes,  32  111.  532 ;  Hall  v.  Cran- 
dall,  29  Cal.  567;  WaUace  v.  Bentley,  77  Cal.  19.) 
Stripping  the  contract  here  of  those  things  which  de- 
fendants had  no  authority  to  bind  the  owners  of  the 
land  to  perform,  it  would  not  be  difficult  to  find  re- 
maining an  agreement  to  return  to  the  plaintiff  the 
earnest-money.  But,  independent  of  anything  in  the 
contract  itself  that  would  bind  the  defendants,  the  law 
under  such  circumstances  implies  an  agreement  on 
their  part  to  restore  the  money,  because  the  contract 
which  they  assumed  to  have  authority  to  make  has 
failed  and  they  have  the  money  of  the  plaintiff  in  their 
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hands.     In  BttUer  v.  Harrison,  2  Cowp.   (Eng.  1777) 
565,  Lord  Mansfield  said : 

"In  general  the  principle  of  law  is  clear  that  if 
money  be  mispaid  to  an  agent  expressly  for  the  use  of 
his  principal,  and  the  agent  has  paid  it  over,  he  is  not 
liable  in  an  action  by  the  person  who  mispaid  it;  be- 
cause it  is  just  that  one  man  should  not  be  a  loser  by  the 
mistake  of  another ;  and  the  person  who  made  the  mis- 
take is  not  without  redress,  but  has  his  remedy  over 
against  the  principal.  On  the  other  hand  it  is  just  that, 
as  the  agent  ought  not  to  lose,  he  should  not  be  a  gainer 
by  the  mistake.  And  therefore,  if  after  the  payment 
so  made  to  him,  and  before  he  has  paid  the  money  over 
to  his  principal,  the  person  corrects  the  mistake,  the 
agent  can  not  afterward  pay  it  over  to  his  principal, 
without  making  himself  liable  to  the  real  owner  for  the 
amount."     (Page  566.) 

In  that  case  it  was  held  that  an  action  for  money  had 
and  received  to  the  use  of  the  person  so  paying  it  will 
lie  against  the  agent.  In  the  case  at  bar  the  bill  of  par- 
ticulars upon  which  the  case  was  tried  was  for  money 
had  and  received. 

In  WaUace  v.  Bentley,  77  Cal.  19,  it  was  held  that 
the  agent  is  not  liable  as  principal  on  a  contract  signed 
by  him  without  authority  unless  the  contract  contain 
apt  words  to  charge  him  personally ;  but  it  was  further 
said  that  he  would  be  liable  in  an  action  to  recover 
money  paid  under  the  contract  by  reason  of  his  wrong 
in  assuming  to  act  without  authority. 

In  Jefts  &  Wife  v.-  York,  10  Cush.  (Mass.)  392,  it 
was  held  that  where  the  money  had  not  been  paid  over 
to  the  principal  the  measure  of  damages  was  the 
amount  retained  by  the  agent,  and  that  it  could  be  re- 
covered in  an  action  for  money  had  and  received.  To 
the  same  effect  is  Cox  v.  Prentice,  3  M.  &  S.  (Eng.) 
344,  holding  that  where  the  account  remains  open,  and 
no  change  of  circumstances  has  taken  place,  the  agent 
will  not  be  relieved.  Of  course,  where  the  account  be- 
tween the  principal  and  agent  has  been  settled  and 


Digitized  by  VjOOQ IC 


160  SUPREME  COURT  OF  KANSAS. 

Simmonds  v.  Long. 

closed  the  agent  is  discharged.  (Mowatt  v.  McLelan, 
1  Wend.  [N.  Y.]  174.) 

In  Fowler  &  Co.  v.  Quail,  36  Kan.  507,  the  agent  was 
held  not  liable  on  a  contract  similar  to  the  one  in  the 
case  at  bar.  But  in  that  case,  after  the  contract  was 
signed,  the  parties  came  together  and  executed  a  new 
contract,  and  the  agent  paid  the  money  to  the  principal 
in  the  presence  of,  and  by  the  consent  of,  the  purchaser. 
The  principal,  of  course,  was  bound,  and  the  agent  was 
released  from  all  liability. 

But  it  is  well  settled  also  that  there  is  no  presump- 
tion that  the  agent  has  paid  the  money  over  to  the 
principal,  and  the  burden  is  upon  him  to  show  that  he 
has  done  so,  as  well  as  to  show  that  he  had  authority 
to  act  for  the  principal.  (Shipherd  et  al.  v.  Underwood, 
55  111.  475;  Frankland  v.  Johnson,  147  111.  520;  Gillas- 
pie  et  al.  v.  Wesson,  7  Port.  [Ala.]  454.) 

There  can  be  no  question  that  when  an  assumed  agent 
receives  the  consideration  of  a  contract  an  implied 
promise  to  pay  it  back  arises,  if  there  is  a  failure  of  the 
contract,  and  an  action  may  be  maintained  against  him 
for  money  had  and  received  so  long  as  the  money  re- 
mains in  his  hands.  In  addition  to  the  authorities 
cited,  see:  LaFarge  v.  KneeUmd,  7  Cow.  (N.  Y.)  456; 
Russell  V.  Koonce,  104  N.  C.  237 ;  Shipherd  et  al.  v.  Un- 
derwood, supra;  Cabot  v.  Shaw,  148  Mass.  459 ;  1  A.  & 
E.  Encycl.  of  L.  1129. 

The  judgment  is  reversed  and  a  new  trial  ordered. 
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LttJiTF.  Atkinson  et  al  v.  The  J.  R.  Crowe  Coal  &       so    leii 
Mining  Company.  ^   ^^^ 

No.  16,004. 
SYLLABUS  BY  THE  COURT. 

1.  Jury  Trlal — Title  to  Real  Estate — Form  of  the  Action.  In 
an  action  commenced  for  the  purpose  of  settling  disputed 
questions  of  title  to  real  estate,  and  to  recover  the  possession 
thereof,  either  party  is  entitled  to  a  jury  as  matter  of  right, 
regardless  of  the  form  in  which  the  action  may  be  brought. 

2.  Same,     While  a  person  was  in  the  actual,  exclusive 

and  peaceable  possession  of  real  estate,  claiming  to  be  the 
owner  thereof,  another  person,  claiming  to  be  the  owner 
of  the  coal  and  mineral  in  such  land  and  to  have  a  right 
to  use  the  surface  for  mining  purposes,  att^npted  to  enter 
thereon  for  such  purpose,  but  was  forcibly  prevented  by  the 
person  in  possession,  who  denied  such  claimed  ownership  of 
the  coal.  The  person  out  of  possession  then  commenced  a  suit 
to  obtain  a  perpetual  injunction  to  restrain  the  person  in  pos- 
session from  interfering  with  the  mining  and  removal  of  the 
coal.  In  that  suit  the  defendant  was,  upon  demand,  denied  a 
trial  by  jury.    Held^  error. 

Error  from  Cherokee  district  court;  Corb  A.  Mc- 
Neill, judge.  Opinion  filed  May  8,  1909.  Reversed. 
Opinion  denying  a  petition  for  a  rehearing  filed  June 

12,  1909. 

STATEMENT. 

This  suit  was  commenced  by  the  J.  R,  Crowe  Coal  & 
Mining  Company,  in  the  district  court  of  Cherokee 
county,  to  obtain  a  perpetual  injunction  against  Lillie 
and  Ed  Atkinson. 

The  defendants  insisted  that  the  remedy  sought  by 
the  plaintiff  could  be  obtained  only  in  an  action  of 
ejectment.  They,  therefore,  demurred  to  the  plaintiff's 
petition.  The  demurrer  being  overruled,  they  filed  an 
answer  and  demanded  a  jury,  which  was  refused,  and 
the  case  was  then  tried  to  the  court  upon  the  facts.  A 
permanent  injunction  was  allowed,  from  which  judg- 
ment of  the  court  the  defendants  prosecute  error. 

11—80  KAN. 
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To  avoid  the  production  of  the  entire  petition,  which 
is  of  great  length,  the  material  facts  will  be  stated: 
The  dispute  arose  over  the  ownership  of  real  estate. 
It  is  conceded  that  the  Kansas  City,  Fort  Scott  &  Gulf 
Railroad  Company  was  the  former  owner  of  the  land 
in  controversy,  and  each  party  claims  title  from  this 
source.  The  plaintiff  claims  that  the  railroad  company 
sold  the  land  to  Jeremiah  Hogan,  reserving  to  itself 
the  coal  and  mineral  therein,  together  with  the  right 
to  use  the  surface  for  the  purposes  of  exploring  for 
such  coal  and  mineral  and  for  mining  and  removing  the 
same  from  the  land,  and  that  Hogan  had  no  other  or 
further  right  or  title  in  the  land.  It  is  further  claimed 
that  the  only  right  in  the  premises  possessed  by  the 
defendants  is  the  right  of  Hogan,  which  was  obtained 
by  a  sheriff's  deed  issued  upon  the  sale  of  the  land  in 
proceedings  to  foreclose  a  mortgage  given  by  Hogan. 

The  plaintiff  claims  to  have  succeeded  to  the  rights 
of  the  railroad  company,  under  its  reservation  in  the 
deed  to  Hogan,  by  a  lease  from  it  granting  the  right  to 
enter  upon  the  land  and  mine  and  remove  coal  and  min- 
eral therefrom.  The  defendants  deny  that  the  deed  to 
Hogan  contained  any  reservation,  but  insist  that  he  ac- 
quired the  entire  estate  in  the  land  from  the  railroad 
company,  and  that  they  succeeded  to  such  estate 
through  the  sheriff's  deed. 

At  the  time  this  suit  was  commenced,  and  for  about 
two  years  prior  thereto,  the  defendants  were  in  the 
actual  possession  of  the  land  in  controversy,  claiming 
the  entire  estate  therein  and  title  thereto.  Before  the 
suit  was  commenced  the  plaintiff  attempted  to  enter 
upon  the  land  for  the  purpose  of  mining  coal  under  its 
lease.  The  defendants,  by  force,  denied  it  that  privi- 
lege, and  have  ever  since,  by  force,  excluded  it  from  the 
premises.  This  suit  was  commenced  to  enjoin  such  in- 
terference. 

The  original  deed  to  Hogan  is  lost,  and  the  record 
thereof  is  mutilated  so  as  to  render  its  contents  uncer- 
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tain.    The  plaintiff  has  never  been  in  the  actual  pos- 
session of  the  land  or  asserted  its  rights  as  lessee. 

WiUiam  F.  Sapp,  Andrew  S.  Wilson,  and  Francis  M. 
Brady,  for  the  plaintiffs  in  error. 

A.  H.  Skidmore,  and  S.  L.  Walker,  for  the  defendant 
in  error. 

The  opinicm  of  the  court  was  delivered  by 

Graves,  J. :  The  plaintiff  freely  admits  that  the  de- 
fendants own  the  land  in  controversy,  subject  only  to 
its  rights  as  lessee  to  mine  and  remove  coal  and  mineral 
therefrom.  It  merely  claims  an  easement  in  the  sur- 
face, such  as  will  enable  it  to  exercise  fully  its  rights 
as  lessee,  and  does  not  wish  to  disturb  the  defendants 
in  the  enjoyment  of  the  possession  and  use  of  the  sur- 
face further  than  is  reasonably  necessary  to  the  enjoy- 
ment of  its  own  rights  under  its  lease.  It  therefore 
insists  that  ejectment  is  neither  an  adequate  nor  an 
appropriate  remedy  under  the  facts  of  this  case,  and 
that  injunction  is  both  appropriate  and  adequate,  and 
the  only  prefer  remedy. 

The  defendants  urge  that  the  coal  which  the  plain- 
tiff claims  to  own  is  a  part  of  the  land  which  they  oc- 
cupy and  of  which  they  have  exclusive,  actual,  peace- 
able possession — ^peaceable  even  against  the  plaintiff; 
that  they  claim  to  be  the  owners  of  the  entire  estate 
in  the  land,  including  the  coal  and  mineral,  and  the  only 
contention  between  them  and  the  plaintiff  is  as  to  the 
ownership  of  the  coal;  that  an  injunction  would  de- 
prive them  of  their  title  to,  and  possession  of,  the  coal 
as  completely  and  effectually  as  could  be  done  by  an 
action  of  ejectment,  and  therefore  they  are  entitled  to 
have  the  issue  tried  by  a  jury  as  matter  of  right. 

Attention  has  been  called  to  section  5  of  the  bill 
of  rights,  which  reads:  "The  right  of  trial  by  jury 
shall  be  inviolate."    Attention  has  also  been  called  ta 
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section  4713  of  the  General  Statutes  of  1901,  which 
reads : 

"Issues  of  fact  arising  in  actions  for  the  recovery  of 
money,  or  specific  real  or  personal  property,  shall  be 
tried  by  a  jury,  unless  a  jury  trial  is  waived,  or  a  refer- 
ence be  ordered  as  hereinafter  provided." 

It  is  everywhere  held  that  this  constitutional  provi- 
sion preserves  whatever  rights  of  trial  by  jury  existed 
at  common  law  when  the  provision  was  adopted.  We 
are  inclined  to  agree  with  the  view  of  the  defendants. 
It  is  apparent  that  the  real  contention  of  the  parties 
involves  the  ownership  of  the  coal  in  question.  If  the 
plaintiff  has  an  easement  in  the  surface  of  the  land,  it 
is  because  of,  and  incident  to,  its  ownership  of  the  coal. 
Before  a  court  can  enjoin  the  defendants  from  inter- 
fering with  the  plaintiff  in  the  use  of  the  surface  of  the 
land  for  the  purpose  of  mining  coal  it  must  determine 
that  the  plaintiff  is  the  owner  of  the  coal.  The  defend- 
ants being  in  the  actual  possession  of  the  coal  as  nearly 
as  such  possession  is  possible,  the  granting  of  such  an 
injunction  would  be  the  same  in  effect  as  a  judgment  in 
ejectment,  as  it  would  determine  both  the  title  and  pos- 
session of  the  real  estate  in  controversy.  The  plaintiff 
has  never  been  in  the  possession  and  enjoyment  of  the 
*  so-called  easement,  and  its  right  thereto  is  now  being 
asserted  for  the  first  time.  It  may  be  conceded  that  in- 
junction is  a  proper  and  ordinary  reniedy  for  the  pro- 
tection of  owners  in  the  enjoyment  of  their  rights  in 
real  estate,  but  here  this  remedy  is  invoked  for  a  very 
different  purpose;  its  object  is  not  to  protect  a  right 
which  the  plaintiff  has  in  real  estate,  but  its  purpose 
is  to  obtain  thereby  a  title  to  real  estate  from  others 
who  are  already  in  possession  and  claiming  to  be  the 
owners  thereof.  It  is  true,  as  has  been  suggested,  that 
courts  of  equity  often  examine  into  questions  of  title, 
not  for  the  mere  purpose  of  determining  the  question 
of  ownership  between  the  parties,  but  for  the  purpose 
of  administering  equitable  relief  concerning  the  use  or 
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occupancy  of  the  land.  Upon  this  point  Chancellor 
Kent,  in  the  case  of  Abbott  v.  Allen,  2  Johns.  Ch. 
[N.Y.]  519,  said: 

"This  court  may,  perhaps,  try  title  to  land  when  it 
arises  incidentally;  but  it  is  understood  not  to  be  within 
its  province,  when  the  case  depends  on  a  single  legal 
title,  and  is  brought  up  directly  by  the  bill.  The  power 
is  only  to  be  exercised  in  difficult  and  complicated  cases, 
affording  peculiar  ground  for  equitable  interference." 
(Page  524.) 

In  volume  24  of  the  Cyclopedia  of  Law  and  Pro- 
cedure, at  page  109,  it  is  said : 

"While  courts  of  equity  have  jurisdiction  to  protect 
and  enforce  equitable  titles,  and  may  in  certain  cases 
try  suits  to  quiet  title  or  remove  cloud  without  the  in- 
tervention of  a  jury,  questions  as  to  the  legal  title  to 
land  are  of  right  triable  by  jury,  and  this  right  can  not 
be  abrogated  by  statute -or  avoided  by  bringing  an  ac- 
tion which  is  in  effect  an  action  of  ejectment  in  the 
form  of  a  suit  in  equity." 

The  rule  that  actions  for  the  trial  of  title  to  real  es- 
tate shall  be  tried  to  a  jury  has  always  been  favored 
and  with  practical  unanimity  has  been  upheld  by  the 
courts.  The  difficulty  encountered  in  the  enforcement 
of  this  rule  consists  chiefly  in  determining  whether  or 
not  the  action  under  consideration  comes  within  the 
rule.  The  test  upon  this  question  which  has  been  gen- 
erally followed  is  that,  where  the  real  object  of  the  ac- 
tion, whatever  its  form,  appears  to  be  to  settle  a  dis- 
puted question  of  title,  then  either  party  may  demand 
a  jury  as  matter  of  right;  if,  on  the  other  hand,  the 
purpose  is  to  obtain  proper  equitable  relief,  then  the 
chancellor  may  administer  it,  even  though  it  involves 
an  examination  of  title.  In  the  case  of  Martin  v.  Mar- 
tin et  al,,  118  Ind.  227,  it  was  said : 

"It  is  not  every  cause  of  action  which  the  pleader 
styles  an  action  of  ejectment  or  to  quiet  title  that  en- 
titles the  parties  to  a  trial  by  jury;  nor  will  the  prayer 
for  relief  have  any  controlling  influence  in  determining 
whether  or  not  a  jury  may  be  called.    The  court  will 
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look  to  the  substantial  averments  of  the  complaint  or 
cross-complaint,  as  the  case  may  be,  and  from  the  facts 
so  averred  determine  whether  the  action  is  one  of  equit- 
able or  common-law  jurisdiction,  and,  if  the  former, 
refuse  a  trial  by  jury."     (Page  236.) 

In  the  case  of  Spencer  et  al.  v.  Robbims  et  cU.,  106 
Ind.  580,  it  was  said : 

"Where  the  purpose  of  the  action  is  primarily  to  es- 
tablish an  equitable  right  to  land  and  acquire  a  legal 
title  through  such  right  by  the  decree  of  a  court,  as  by 
the  specific  enforcement  of  an  agreement,  the  reforma- 
tion of  a  deed,  or  the  establishment  of  a  trust,  etc.,  the 
case  is  of  equitable  cognizance."     (Page  588.) 

In  the  case  of  Angtcs  v.  Craven,  132  Cal.  691,  it  was 
said: 

"Courts,  however,  in  guarding  the  constitutional 
rights  to  a  jury  trial,  have  repeatedly  held  that  where 
the  suit  should  have  been,  and  in  substance  is,  an  ac- 
tion for  the  recovery  of  the  possession  of  land,  the  right 
of  a  defendant  to  a  jury  can  not  be  defeated  by  the 
mere  device  of  bringing  the  action  in  an  equitable  form. 
And  so  it  has  been  held  that  the  right  to  a  jury  is  not  de- 
feated where,  at  the  commencement  of  the  action,  the 
defendant,  and  hot  the  plaintiff,  was  in  the  actual  pos- 
session of  the  premises  involved ;  and  it  has  also  been 
held  that  where  the  defendant  had  been  for  a  long  time 
in  the  actual  possession,  and  the  plaintiff  had  ousted 
him,  the  plaintiff,  by  first  bringing  his  action  to  quiet 
title,  could  not,  by  such  inversion  of  parties,  avoid  the 
defendant's  right  to  a  jury,  but  that  the  action  should 
be  treated  as  substantially  an  action  to  recover  posses- 
sion." (Page  696.) 

(See,  also,  Newman  v.  Dtiane,  89  Cal.  597.  For  other 
cases  on  this  subject  generally,  see  3  A.  &  E.  Ann.  Cas. 
248,  where  they  are  collected  in  a  note.) 

The  petition  in  this  case  is  full  and  complete  in  its 
statement  of  facts.  It  is  not  difficult  to  ascertain  from 
it  what  the  plaintiff  wants.  It  wants  the  coal.  Its  right 
to  take  the  coal  depends  upon  ownership;  The  owner- 
ship is  strenuously  denied ;  indeed  the  denial  is  asserted 
by  force  and  arms.    The  defendants  are  in  the  actual 
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possession  of  the  land  and  claim  to  have  full  title 
thereto.  They  are  in  a  position  to  protect  the  coal  by 
preventing  the  plaintiff  from  removing  it.  The  impor- 
tant question,  as  it  seems  to  us,  is,  Who  owns  the  coal? 
If  this  question  is  answered,  then  the  whole  controversy 
will  be  settled;  but  nothing  can  be  settled  until  it  is 
answered.  The  coal  is  specific  real  property  as  much  as 
the  surface.  Together  they  constitute  the  entire  estate 
in  the  land.  The  plaintiff  wants  to  try  out  the  question 
of  title  to  the  coal  without  a  jury,  and  then  take  posses- 
sion of  it  under  the  protection  of  an  injunction  which 
will  prevent  the  opposition  of  the  defendants.  This 
avoids  the  real  merits  of  the  controversy.  It  gives  un- 
due prominence  to  the  question  whether  or  not  the 
plaintiff  has  an  easement  under  which  it  may  mine 
coal,  and  treats  the  ownership  of  the  coal  as  a  minor 
and  comparatively  unimportant  inquiry.  By  such  a 
proceeding  the  defendants  are  deprived  of  a  right  given 
to  them  both  by  the  constitution  and  the  statute.  This 
can  not  be  sustained. 

The  judgment  of  the  district  court  is  reversed,  with 
direction  to  proceed  in  accordance  with  the  views  herein 
expressed. 


OPINION  DENYING  A  PETITION  FOR  A  RtJHEARING. 
The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  A  petition  for  rehearing  has  been  filed 
in  this  case,  wherein  it  is  urged  that  the  opinion  herein 
does  not  contain  an  order  dissolving  the  temporary  in- 
junction granted  by  the  probate  judge  when  the  action 
was  commenced.  It  is  also  suggested  that  because  of 
this  omission  the  plaintiff  is  continuing  to  operate  the 
coal-mines  upon  the  premises  in  controversy,  to  the 
great  loss  and  injury  of  the  defendants.  It  is  further 
stated  that  the  plaintiff  is  acting  in  this  respect  under 
the  assumption  that  the  temporary  order  furnishes 
complete  protection  for  such  conduct. 

It  was  the  view  of  the  court  when  the  opinion  was 
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formulated  that  the  order  therein  made  would  vacate 
and  set  aside  all  the  injunction  orders  which  had  been 
made  in  the  action,  and  the  intention  was  that  it  should 
have  that  effect.  The  final  decree  contains  the  follow- 
ing language :  "It  is  therefore  by  the  court  considered, 
ordered,  adjudged  and  decreed  that  the  temporary  in- 
junction heretofore  issued  herein  be,  and  it  is  hereby 
made,  permanent  and  perpetual,  that  is  to  say,"  etc, 
indicating  an  intention  to  adopt  and  make  the  tempo- 
rary order  a  part  of  the  final  judgment.  If  the  tempo- 
rary injunction  continued  to  be  operative  until  the  final 
decree  was  entered,  then  it  became  a  part  of  such  de- 
cree, and  was  annulled  by  the  order  of  reversal.  No 
further  order,  therefore,  seems  to  be  necessary. 
With  this  explanation  the  petition  is  denied. 


Charles  Fritz  v.  The  State  op  Kansas. 

,  No.  16.008. 

SYLLABUS  BY  THE  COURT. 

Constitutional  Law — Equal  Protection  of  the  Law-^Attor- 
ney*8  Fee — Abatement  of  Liquor  Nuisance,  The  statute  pro- 
viding for  the  abatement  of  a  nuisance  maintained  in  vio- 
lation of  the  prohibitory  liquor  law,  which  authorizes  the 
court  in  awarding  judgment  in  favor  of  the  plaintiff  to  allow 
and  tax  as  costs  an  attorney's  fee  for  plaintiff's  attorney 
(Laws  1903,  ch.  338),  is  not  repugnant  to  the  guaranty  of  the 
equal  protection  of  the  law  made  by  the  federal  constitution. 

Error  from  Saline  district  court;  ROLLIN  R.  Rees, 
judge.    Opinion  filed  May  8,  1909.    Affirmed. 

David  Ritchie,  for  the  plaintiff  in  error. 

Fred  S.  Jackson,  attorney-general,  Charles  D.  Shtu- 
kers,  special  assistant  attorney-general,  and  Frank  T. 
Knitle,  county  attorney,  for  The  State;  /.  K.  Codding, 
and  John  Marshall,  of  counsel. 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  In  a  proceeding  by  the  state 
against  Charles  Fritz  and  another  to  abate  a  nuisance 
mamtained  in  violation  of  the  intoxicating  liquor  law 
Fritz  was  found  guilty  of  maintaining  a  nuisance,  and 
the  court  in  awarding  judgment  against  him  allowed 
to  plaintiff's  attorneys  and  taxed  as  costs  an  attorney's 
fee  of  $50.  Of  the  ruling  allowing  an  attorney's  fee 
complaint  is  made.  The  allowance  is  specifically  au- 
thorized by  the  statute.  (Laws  1903,  ch.  338.  See, 
also,  The  State,  ex  rel.,  v.  Durein,  46  Kan.  695;  The 
State  V.  Plamondon,  75  Kan.  269 ;  In  re  EUis,  76  Kan. 
368.) 

The  contention  that  the  provision  violates  the  four- 
teenth amendment  of  the  federal  constitution,  in  that 
it  denies  to  defendant  the  equal  protection  of  the  law, 
is  not  sound.  The  statute  authorizing  the  allowance  of 
an  attorney's  fee  is  quite  unlike  a  provision  for  an  al- 
lowance of  such  a  fee  in  private  litigation,  as,  for  in- 
stance, the  collection  of  a  debt.  It  is  an  exercise  of 
the  police  power  of  the  state,  designed  to  promote  the 
peace,  morals  and  good  order  of  society,  and,  although 
somewhat  special  in  character,  it  can  not  be  regarded 
as  an  infringement  of  the  rule  guaranteeing  the  equal 
protection  of  the  law.  (Railroad  Co.  v.  Matthews,  58 
Kan.  447;  Assurance  Co.  v.  Bradford,  60  Kan.  82; 
Railway  Co.  v.  Simonson,  64  Kan.  802;  Atchison,  To- 
peka  &c.  Railroad  v.  Matthews,  174  U.  S.  96 ;  Fid.  Mut. 
Life  Assn.  v.  Mettler,  185  U.  S.  308;  Iowa  Life  In- 
surance Co.  V.  Levns,  187  U.  S.  335 ;  Farmers*  &c.  Ins. 
Co.  V.  Dobney,  189  U.  S.  301.)  Every  defendant  vio- 
lating this  provision  of  the  prohibitory  liquor  law  is 
subject  to  the  same  liability.  The  regulation  imposes 
no  unequal  or  unnecessary  restrictions,  as  it  applies  to 
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all  persons  under  the  same  circumstances  and  con- 
ditions, and  falls  alike  upon  all  brought  within  the 
scope  of  its  operations. 
The  judgment  of  the  district  court  is  affirmed. 


The  City  op  Chefmiyvale  v.  Minerva  Hawman  et  al. 

No.  16,010. 
SYLLABUS  BY  THE  COURT. 

1.  Municipal  Corporations -^ /n/wn/  by  a  Mob  —  Inatruction 
Defining  a  Mob,  In  an  action  under  the  statute  making  cities 
liable  for  injuries  done  by  mobs  an  instruction  that  "a  mob 
is  an  unorganized  assemblage  of  many  persons  intent  on  un- 
lawful violence,  either  to  persons  or  property,"  is  not  erro- 
neous because  it  makes  no  reference  to  a  determination  on 
the  part  of  those  composing  the  assemblage  to  resist  oppo- 
sition. 

2.  Charivari  Party  —  Unlawful   Violence.     Where   the 

members  of  a  charivari  party  forcibly  place  a  bride  and 
groom  in  a  wagon  against  their  will,  and  draw  them  up  and 
down  the  streets,  they  are  engaged  in  an  act  of  unlawful 
violence  within  the  meaning  of  such  definition.  The  fact  that 
they  are  good  natured  and  intend  no  serious  harm  to  any  one 
does  not  absolve  the  corporation  from  liability. 

Error  from  Montgomery  district  court;  Thomas  J. 
Flannelly,  judge.  Opinion  filed  May  8,  1909.  Af- 
firmed. 

L.  P'.  Brooks,  for  the  plaintiff  in  error. 
A.  B.  Clark,  for  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  Shortly  after  a  marriage  had  taken  place 
in  the  city  of  Cherryvale  a  number  of  men  gathered  at 
the  house  where  the  bride  and  groom  were  staying, 
placed  them  in  a  wagon,  and  drew  them  by  hand  up 


Digitized  by  LjOOQ IC 


Vol.  80.  JANUARY  TERM,  1909.  171 

Cherry  vale  v.  Hawman. 

and  down  the  streets,  making  proclamation  of  their 
nuptials  and  introducing  them  to  passers-by  in  bur- 
lesque speeches,  attracting  a  large  crowd  and  occasion- 
ing some  disorder  and  tumult.  Frank  Hawman,  nine 
years  of  age,  was  run  over  by  the  wagon,  his  leg  being 
thereby  broken.  He  and  his  mother  each  sued  the  city 
under  the  statute  making  municipalities  liable  for  all 
damages  accruing  in  consequence  of  the  action  of 
mobs  within  their  corporate  limits.  (Gen.  Stat.  1901, 
§  2601.)  The  cases  were  tried  together,  the  plaintiff 
recovering  in  each.    The  defendant  prosecutes  error. 

The  most  serious  question  presented  is  whether  the 
evidence  justified  a  finding  that  the  gathering  consti- 
tuted a  mob  within  the  meaning  of  the  statute.  The 
court  instructed  the  jury  that  **a  mob  is  an  unorganized 
assemblage  of  many  persons  intent  on  unlawful  vio- 
lence, either  to  persons  or  property."  This  definition, 
which  appears  to  have  originated  in  Abbott's  Law  Dic- 
tionary, is  substantially  that  usually  given  by  the 
courts  and  text-writers.  (27  Cyc.  812;  20  A.  &  E. 
Encycl.  of  L.  835;  5  Words  &  Ph.  Jud.  Def.  4548.)  Its 
substance  was  incorporated  without  objection  in  the 
charge  in  City  of  Atchison  v.  Twine,  9  Kan.  350.  It 
differs  but  little  from  the  one  asked  by  the  defendant, 
which  reads:  "A  mob  consists  of  an  assemblage  of 
many  people  acting  in  a  violent  manner,  defying  the 
law,  and  committing  or  threatening  to  commit  depre- 
dations upon  property  or  violence  to  persons."  Per- 
haps, however,  this  requested  instruction  suggests  an 
element  held  in  New  York  to  be  essential,  namely,  a 
determination  on  the  part  of  the  persons  composing  the 
assemblage  to  carry  out  their  purpose  notwithstanding 
any  resistance  encountered.  The  statute  of  that  state 
makes  municipalities  liable  for  injuries  done  by  "a  mob 
or  riot,"  and  the  court  of  last  resort,  holding  that  the 
two  words  indicate  the  same  kind  of  disturbance,  ex- 
-cepting  as  to  the  numbers  taking  part,  has  deifinitely 
adopted  this  definition  of  the  latter : 

"A  timiultuous  disturbance  of  the  peace  by  three 
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persons  or  more  assembling  of  their  own  authority 
with  an  intent  mutually  to  assist  one  another  against 
any  one  who  shall  oppose  them  in  the  execution  of  some 
enterprise  of  a  private  nature  and  afterward  actually 
executing  the  same  in  a  violent  and  turbulent  manner, 
to  the  terror  of  the  people,  whether  the  act  intended 
were  of  itself  lawful  or  unlawful."  (Adamson  v.  City^ 
of  New  York,  188  N.  Y.  255,  258.) 

The  word  "riot"  has  often  been  defined,  however, 
without  referring  either  to  a  purpose  to  resist  oppo- 
sition or  to  the  inspiring  of  terror.  (24  A.  &  E.  EncycK 
of  L.  971;  7  Words  &  Ph.  Jud.  Def.  6240.)  And  the 
statutory  definition  in  New  York  omits  both  these  ele- 
ments, reading  thus  : 

"Whenever  three  or  more  persons,  having  assembled 
for  any  purpose,  disturb  the  p&blic  peace  by  using  force 
or  violence  to  any  other  person,  or  to  property,  or 
threaten  or  attempt  to  commit  such  disturbance,  or  ta 
do  an  unlawful  act  by  the  use  of  force  or  violence,  ac- 
companied with  the  power  of  immediate  execution  of 
such  threat  or  attempt,  they  are  guilty  of  riot."  (N.  Y. 
Penal  Code,  §  449.) 

In  Marshall  v.  City  of  Buffalo,  50  N.  Y.  Supr.  Ct., 
App.  Div.,  149,  it  was  said : 

"This  statute  [making  the  city  liable  for  injuriea 
done  by  a  mob  or  riot]  is  now  substantially  the  same 
.  .  .  as  the  original  enactment  of  1855.  .  .  . 
At  that  time  riot  was  not  a  statutory  crime,  and  it  may, 
therefore,  be  presumed  that  the  legislature  had  the 
common-law  definition  in  mind."    (Page  152.) 

In  Kansas  there  is,  and  was  when  the  law  here  in- 
voked against  the  city  was  enacted,  a  statute  in  effect 
defining  a  riot,  for  it  provides  that  "if  three  or  more 
persons  shall  assemble  together  with  intent  to  do  any 
unlawful  act  with  force  and  violence  against  the  per- 
son or  property  of  another,  or  to  do  any  unlawful  act 
against  the  peace,  .  .  .  the  person  so  offending  on 
conviction  thereof  shall  be  fined  in  the  sum  not  exceeds 
ing  two  hundred  dollars."  (Gen.  Stat.  1901,  §  2269.) 
The  next  section  makes  it  the  duty  of  any  peace  officer,, 
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when  such  an  unlawful  assembly  takes,  place,  "to  make 
proclamation  in  the  hearing  of  such  offenders,  com- 
manding them  in  the  name  of  the  state  of  Kansas  to 
disperse  and  to  depart  to  their  several  homes  or  lawful 
employments,"  and  if  such  command  is  not  obeyed  to 
summon  aid  and  enforce  it.  The  Kansas  legislature, 
in  passing  an  act  the  obvious  purpose  of  which  is  to 
make  municipal  officers  more  vigilant  in  suppressing 
unlawful  assemblies,  must  be  deemed  to  have  had  in 
mind  the  language  of  its  own  statute  in  that  regard, 
rather  than  any  one  of  the  several  definitions  recog- 
nized by  the  common  law.  We  think  the  instruction 
given  by  the  court  was  sufficient  for  the  purposes  of 
the  case. 

The  question  therefore  narrows  down  to  this :  Was 
there  any  evidence  of  a  purpose  on  the  part  of  those 
engaged  in  the  demonstration  which  occasioned  the 
injury  to  employ  force  in  an  unlawful  undertaking? 
There  was  testimony  that  several  of  the  ringleaders 
entered  the  room  where  the  bride  was,  and  taking  hold 
of  her  made  her  go  with  them;  that  she,  seeing  that 
they  were  going  to  use  force,  said  that  rather  than 
submit  to  this  she  would  accompany  them,  and  did  so. 
This  was  some  evidence  of  the  use  of  unlawful  violence. 
If  the  purpose  of  the  visitors  had  been  to  inflict  pun- 
ishment in  revenge  for  some  real  or  fancied  wrong  no 
one  would  doubt  the  illegal  character  of  their  act.  The 
fact  that  nothing  worse  was  intended  than  to  subject 
the  victim  to  embarrassment,  annoyance  and  humilia- 
tion in  order  to  provide  amusement  for  the  spectators 
does  not  change  its  aspect  in  the  eye  of  the  law.  True, 
the  testimony  of  the  bride  showed  that  she  cherished 
no  resentment  against  the  perpetrators  of  the  prank, 
but  whether  she  consented  to  it  at  the  time  was  a  fair 
matter  under  all  the  evidence  for  the  determination  of 
the  jury,  and  they  must  be  deemed  to  have  found  that 
she  did  not.  They  also  made  a  special  finding,  which 
was  not  wholly  without  support  in  the  evidence,  an- 
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swering  in  the  affirmative  the  question  whether  those 
who  caused  the  injury  disturbed  the  peace  of  any  one 
on  the  streets  or  along  the  streets  over  which  the 
wagon  was  drawn. 

There  was  clearly  some  evidence  that  the  persona 
responsible  for  the  injury  to  the  boy  constituted  a  mob, 
unless  they  can  escape  that  designation  by  the  plea  that 
they  were  acting  with  perfect  good  nature  and  intended 
no  real  harm  to  any  one.  It  is  hardly  necessary  to 
combat  that  plea  with  authorities,  and  yet  cases  in 
point  are  not  wanting.  In  Bankus  v.  The  State,  4  Ind. 
114,  it  proved  unavailing  in  a  prosecution  for  a  riot, 
the  court  saying: 

"It  is  said  the  rioters  were  in  good  humor.  Very 
likely,  as  they  were  permitted  to  cariy  on  their  opera- 
tions without  interruption.  But  with  what  motive 
were  they  performing  these  good-humored  acts?  Not, 
certainly,  for  the  gratification  of  Wise  and  his  family. 
They  were  giving  them  what  is  called  a  charivari, 
which  Webster  defines  and  explains  as  follows:  'A 
mock  serenade  of  discordant  music,  kettles,  tin  pans, 
ittc,  designed  to  annoy  and  insult.' ''   (Page  116.) 

In  Gilmore  v.  Fuller,  198  111.  130,  one  member  of  a 
charivari  party  was  accidentally  shot  by  another.  He 
sought  to  recover  damages,  but  was  denied  relief  on 
grounds  thus  stated : 

"The  enterprise  in  which  they  were  both  engaged  at 
the  time  of  the  injury  was  an  unlawful  one.  The  fact 
that  it  is  called  a  'charivari'  does  not  make  it  any  the 
less  unlawful.  The  assemblage  around  the  house  of 
Daniel  Hirsch  in  the  night-time,  there  engaged  in  dis- 
turbing a  family  in  which  a  wedding  had  occurred,  was 
an  unlawful  and  illegal  assemblage,  and  not  only  so, 
but  a  gathering  of  illegal  trespassers.  They  were  all, 
including  both  plaintiff  in  error  and  defendant  in  error, 
engaged  in  the  same  unlawful  enterprise."   (Page  136.) 

In  Higgins  v.  Minaghan,  78  Wis.  602,  damages  were 
sought  against  the  subject  of  the  charivari  for  having 
shot  one  of  its  perpetrators.  The  plaintiff's  counsel 
was  permitted  in  the  examination  of  jurymen  as  to 
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their  qualifications  to  ask  whether  they  had  any  preju- 
dice against  that  form  of  amusement.  In  expressing 
its  view  that  such  question  should  not  have  been  al- 
lowed the  court  said : 

"Every  good,  law-abiding  citizen  must  and  does  con- 
denm  such  unlawful  and  riotous  assemblies.  They  are 
wholly  indefensible  in  law  and  morals,  and  are  repro- 
bated by  every  well-disposed  person.  With  the  same 
propriety  a  juror  called  upon  to  try  a  man  charged 
with  a  criminal  act  might  be  asked  if  he  had  or  enter- 
tained any  bias  or  prejudice  for  or  against  crime  or 
criminals."   (Page  603.) 

In  The  State  v.  Adams,  78  Iowa,  292,  in  reversing  a 
conviction  of  manslaughter,  the  court  used  this  lan- 
guage: 

"The  party  assembled  in  the  night  when  the  tragic 
affair  took  place  is  called  a  'charivari.'  Its  object  is 
about  as  barbarous  as  the  pronunciation  of  its  name. 
Whatever  toleration  it  once  had  has  long  since  passed 
away.  Even  when  in  vogue  it  was  often  attended  with 
violence  and  bloodshed.  If  it  ever  was  allowable  to 
direct  a  jury  that  such  an  assemblage,  with  all  its 
tumult  and  confusion,  was  not  a  great  provocation  to 
those  annoyed  and  insulted  by  it,  that  time  has  passed 
away."   (Page  297.) 

Complaint  is  made  of  the  denial  of  a  motion  directed 
against  a  defective  summons,  but  as  a  sufficient  sum- 
mons was  afterward  issued  and  served  the  ruling  be- 
came immaterial.  Testimony  that  the  mother  of  the 
injured  boy  was  a  widow  was  competent  in  her  own 
case,  and  therefore  the  objection  made  to  it  is  un- 
founded. The  court  struck  out  a  portion  of  each  of 
several  interrogatories  to  the  jury  prepared  by  the  de- 
fendant, but  no  material  error  was  thereby  committed, 
for  the  reason,  among  others,  that  the  questions  as 
they  stood  were  compound.  An  instruction  refused 
with  regard  to  the  extent  of  the  injury  was  sufficiently 
covered  in  the  general  charge. 

No  error  is  discovered  in  the  rulings  complained  of, 
and  the  judgment  is  affirmed. 
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O.  W.  Petersilie  v.  Mary  McLachlin. 

No.  16.014. 
SYLLABUS  BY  THE  COURT. 

1.  School-land  —  Forfeiture  —  Evidence.  Where  a  new  pur- 
chaser of  school-land  who  is  the  defendant  in  ejectment 
seeks  to  show  a  valid  forfeiture  of  the  plaintifTs  contract,  and 
offers  parol  or  other  testimony  to  supply  omissions  in  a  de- 
fective return  of  the  notice  of  forfeiture,  the  testimony,  while 
competent  for  the  purpose  under  the  provisions  of  section  1 
of  chapter  373  of  the  Laws  of  1907,  is  not  conclusive  or 
binding  upon  the  court.  Its  weight  and  credibility  are  to  be 
passed  upon  the  same  as  any  other  controverted  fact,  and  a 
judgment  in  favor  of  the  plaintiff  in  such  a  case  amounts  to  a 
finding  against  the  validity  of  the  forfeiture  proceedings  on 
the  weight  of  evidence. 

2.  Constitutional  Law — Legislative  Declaration  of  the  Truth 
of  Fa^ts — Invasion  of  Province  of  the  Judiciary — Dv£  Process 
of  Law,  Section  3  of  chapter  373  of  the  Laws  of  1907,  so  far 
as  it  attempts  to  make  the  posting  in  the  office  of  the  county 
clerk  of  a  copy  of  a  notice  of  forfeiture  of  school-land  con- 
clusive evidence  of  proper  service  of  such  notice,  is  a  legisla- 
tive declaration  of  the  truth  of  facts — an  invasion  of  the 
province  of  the  judicial  department  of  the  government,  to 
which  alone  belongs  the  power  to  inquire  whether  facts  upon 
which  rights  exist  are  true  or  false.  For  this  reason,  and 
because  it  denies  to  the  holder  of  the  original  certificate  due 
process  of  law,  it  is  unconstitutional  and  void. 

Error  from  Ness  district  court;  Charles  E.  Lob- 
dell,  judge.    Opinion  filed  May  8,  1909.    Affirmed. 

A.  S,  Fovlks,  and  A.  W.  Wilson,  for  the  plaintiff  in 
error. 

John  F.  Wood,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  This  was  an  action  in  ejectment,  com- 
menced in  1906,  to  recover  possession  of  certain  school- 
land  in  Ness  county,  with  the  rents  and  profits.  Mary 
McLachlin,  the  plaintiff,  claims  title  by  virtue  of  a 
school-land  certificate  issued  in  1885.     She  paid  the 
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semiannual  interest  thereon  until  1895  and  then  de- 
faulted, but  prior  to  the  commencement  of  the  action 
tendered  to  the  county  treasurer  the  interest  past  due. 
The  defendant  claims  as  a  "new  purchaser"  under  a  cer- 
tificate issued  February  5,  1903,  and  relies  upon  for- 
feiture proceedings  taken  against  the  holder  of  the 
original  certificate.  . 

After  the  plaintiff  had  rested  her  case  the  defendant 
sought  to  prove  the  forfeiture  of  plaintiff's  contract, 
and  offered  the  records  of  the  county  clerk  showing  the 
issuance  of  a  notice  of  default,  the  return  thereon  being 
as  follows : 

"Received  this  notice  this  24th  day  of  July,  1899, 
and  served  the  same  by  posting  a  certified  copy  in 
county  clerk's  office,  within-named  Mary  McLachlin 
not  found  in  the  county.  July  31,  1899,  D.  E.  Bondu- 
rant.  Sheriff.    By  T.  E.  Bondurant,  Under-sheriff." 

The  return  was  defective,  and,  under  the  law  as  it 
stood  prior  to  1907,  would  have  been  held  absolutely 
void.  (Furrdture  Co.  v.  Spencer,  59  Kan.  168 ;  True  v. 
Brandt,  72  Kan.  502;  Spencer  v.  Smith,  74  Kan.  142.) 
For  the  purpose  of  supplying  the  omissions  in  the  re- 
turn the  defendant  offered  the  parol  testimony  of  T.  E. 
Bondurant,  former  under-sheriff,  and  attempted  to  show 
that  when  the  notice  came  into  his  hands  there  was  no 
one  in  possession  of  the  land,  and  that  he  posted  a  copy 
of  the  notice  in  a  conspicuous  place  in  the  office  of  the 
county  clerk. 

The  cause  was  tried  to  the  court  and  judgment  ren- 
dered in  favor  of  the  plaintiff,  which  the  defendant 
seeks  to  reverse. 

Undfer  the  provisions  of  section  1  of  chapter  373  of 
the  Laws  of  1907  the  testimony  of  the  officer  was  com- 
petent for  the  purpose  offered.  {Jones  v.  Hickey,  ante, 
p.  109;  Reitler  v.  Harris,  ante,  p.  148.)  But  it  was  not 
conclusive  or  binding  upon  the  court.  Its  weight  and 
credibility  had  to  be  passed  upon,  in  this  instance  by 
the  court,  and  the  judgment  in  favor  of  the  plaintiff 

12— 80  KAN. 
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amounts  to  a  finding  against  the  defendant  on  the 
weight  of  evidence.  In  other  words,  the  testimony  was 
not  such  as  to  satisfy  the  court  that  the  service  was  in 
fact  regular  and  valid.  The  proof  was  of  the  usual  char- 
acter— an  attempt  to  show  by  the  uncertain  recollec- 
tion of  the  officer,  years  afterward,  what  condition  he 
found  the  land  in  and  what  he  did -in  serving  the  notice. 
Proof  of  this  kind  is,  at  best,  of  little  value.  In  this 
case  the  officer  frankly  admitted  on  cross-examination 
that  he  had  no  independent  recollection  of  what  oc- 
curred, but  that  his  best  recollection  was  that  at  the 
time  he  went  to  the  land  it  was  in  cultivation  and  there 
was  fresh  plowing  on  it.  This  fell  far  short  of  proof 
that  no  one  was  in  possession  of  the  land.  The  case 
differs  from  Burgess  v.  Hixon,  75  Kan.  201,  and  Thayer 
V.  Schaben,  79  Kan.  856,  in  both  of  which  it  is  stated 
that  there  was  proper  service  but  a  defective  return. 
Here  there  was  a  defective  return  and  a  failure  to  show 
proper  service. 

While  there  is  no  specific  claim  in  the  briefs  that  sec- 
tion 3  of  the  act  of  1907  applies  to  the  facts  of  the  case, 
the  broad  claim  is  made  that  under  the  provisions  of 
chapter  373  of  the  Laws  of  1907  a  legal  forfeiture  of 
the  original  certificate  was  established.  Petersilie 
claims  to  have  made  valuable  improvements  on  the 
land.  Assuming  that  his  evidence  shows  that  as  a  new 
purchaser  he  had  improved  the  land,  and  that  he  now 
makes  a  claim  of  right  under  the  provisions  of  section 
3,  we  shall  proceed  to  consider  its  provisions.  It  pro- 
vides in  substance  that  where  notice  of  default  has  been 
posted  in  the  office  of  the  county  clerk,  and  thereafter  a 
forfeiture  has  been  declared  and  the  new  purchaser  has 
taken  possession  of  and  improved  the  land,  the  notice 
shall  be  held  to  be  sufficient  as  a  basis  of  forfeiture, 
"and  no  other  notice  need  be  shown." 

As  held  in  Jones  v.  Hickey,  supra,  it  was  competent 
for  the  legislature  to  alter  a  rule  of  evidence  by  de- 
claring what  shall  be  prima  facie  evidence  of  a  fact. 
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But  it  is  apparent  that  section  3  goes  further  than  this. 
It  is  a  legislative  declaration  of  the  truth  of  facts — an 
invasion  of  the  province  of  the  judicial  department  of 
the  government,  to  which  alone  belongs  the  power  to 
inquire  whether  facts  upon  which  rights  exist  are  true 
or  false.  It  must  be  held  unconstitutional  because  it 
denies  to  the  holder  of  the  original  certificate  due 
process  of  law,  "and  because  wrongfully  depriving  the 
courts  of  the  judicial  power  to  determine  the  weight 
and  sufficiency  of  evidence."  (Railway  Co.  v.  Simon- 
son,  64  Kan.  802,  syllabus.  See,  also,  Felix  v.  Wallace 
County,  62  Kan.  832.) 

It  is  everywhere  conceded  that  the  legislature  may 
declare  that  a  record  or  an  instrument  or  a  copy  thereof 
or  a  fact  proved  shall  be  presumptive  or  prima  facie 
evidence  of  the  existence  of  some  other  fact,  but  where 
it  attempts  to  make  these  evidential  things  conclusive 
it  passes  the  bounds  of  legislative  power  and  invades 
the  province  of  the  courts,  and,  in  the  language  of  the 
court  in  Railway  Co.  v.  Simonson,  supra,  "precludes 
investigation  into  the  fact,  and  itself  determines  the 
matter  in  advance  of  all  judicial  inquiry."  (Page  808.) 
The  legislature,  in  section  3,  attempted  to  interfere 
with  the  power  of  the  courts  and  to  forbid  the  investi- 
gation of  facts  by  a  declaration  that  certain  testimony 
or  other  evidential  data  shall  be  conclusive,  and  this  is 
beyond  the  province  of  the  legislature.  The  holder  of 
the  first  certificate  is  thus  deprived  of  the  right  to 
prove  the  actual  facts  as  they  exist,  and  his  property 
is  transferred  by  a  legislative  act  to  another.  That 
this  is  not  due  process  of  law  is  so  clear  as  not  to  re- 
quire argument.  In  Felix  v.  Wallace  County,  supra, 
Mr.  Justice  Smith,  speaking  for  the  court,  said : 

"The  legislature  can  not  be  allowed  to  thrust  its  ar- 
bitrary declarations  into  such  adversary  proceedings 
and  decide  which  party  should  prevail.  It  is  without 
power  to  substitute  its  judgment  in  a  disputed  matter 
for  that  of  a  court  engaged  in  the  work  of  administer- 
ing justice  by  orderly  methods,  after  discovering  the 
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truth  by  hearing  evidence  on  both  sides  admitted  ac- 
cording to  legal  rules."     (Page  838.) 

In  the  seventh  edition  of  Cooley's  Constitutional  Lim- 
itations, at  page  526,  the  author  says : 

"But  there  are  fixed  bounds  to  the  power  of  the  leg- 
islature over  this  subject  which  can  not  be  exceeded, 
.  .  .  but  it  has  no  power  to  establish  rules  which, 
under  pretense  of  regulating  the  presentation  of  evi- 
dence, go  so  far  as  altogether  to  preclude  a  party  from 
exhibiting  his  rights.  ...  In  judicial  investiga- 
tions the  law  of  the  land  requires  an  opportunity  for  a 
trial;  and  there  can  be  no  trial  if  only  one  party  is 
suffered  to  produce  his  proofs." 

Among  numerous  authorities  to  the  same  effect  are : 
Johns  V.  The  State,  104  Ind.  557 ;  B'd  of  ComnCrs  of 
Excise,  etc,  v.  Merchant,  103  N.  Y.  143 ;  State  v.  Beach, 
147  Ind.  74 ;  Baltimore,  etc.,  R,  Co.  v.  Reed,  158  Ind.  25 ; 
Board  of  Comm'rs  of  tioward  Co.  v.  State,  ex  rel.  Mich- 
ener,  AtVy  Gen'l,  120  Ind.  282;  Vega  Steamship  Co.  v. 
Consolidated  Elevator  Co.,  75  Minn.  308 ;  2  Wig.  Ev. 
§  1354. 

It  follows  that  for  the  reasons  stated  section  3  of  the 
act  is  unconstitutional  and  void. 

The  present  case  is  to  some  extent  the  reverse  of 
Jones  V.  Hickey,  ante,  p.  109.  There  the  plaintiff,  who 
was  the  first  purchaser,  after  proving  a  primu  facie 
case  for  himself,  went  further  and  offered  the  record  of 
the  forfeiture  proceedings,  relying  upon  their  invalidity 
because  of  a  defect  in  the  return,  but  his  own  evidence 
supplied  the  omission  in  the  recitals  of  the  return,  and, 
under  the  provisions  of  the  act  of  1907,  we  held  that 
he  had  established  a  prima  facie  showing  of  a  valid  for- 
feiture which  defeated  his  right  to  recover.  In  this  case 
the  defendant  simply  failed  in  his  attempt  to  satisfy 
'•he  court  that  there  was  proper  service  of  the  notice  of 
the  forfeiture  proceedings. 

The  judgment  is  affirmed. 
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Mary  E.  Mathes  et  al.  v.  The  Shaw  Oil     . 
Company  et  al 

No.  16,022. 
SYLLABUS  BY  THE  COURT. 

Rents  and  Royalties— Go*  and  Oil  Produced  from  Same  Well- 
Lease  Construed,  A  ^s-and-oil  lease,  in  addition  to  the 
usual  provisions,  contained  a  clause  to  the  effect  that  if  gas 
were  found  in  any  well  sufficient  to  justify  saving  and  casing 
the  lessors  might  have  enough  for  domestic  purposes,  and  the 
lessee  the  remainder.  Immediately  following  this  was  a  clause 
which  reads :  "If,  however,  second  party  ahaU  use,  market  or 
sell  gas  from  any  well  producing  gas,  it  shall  pay  .  .  . 
therefor  fifty  dollars  per  year  for  and  during  the  time  such 
gas  shall  be  sold,  marketed  or  used,  except  for  drilling  or  do- 
mestic use  of  parties  leasing  to  second  party."  Held,  that  the 
lessee  is  liable  for  the  stipulated  rental  if  gas  is  used  by  it  for 
purposes  other  than  drilling. 

Error  from  Neosho  district  court ;  James  W.  Finley, 
judge.    Opinion  filed  May  8,  1909.    Reversed. 

STATEMENT. 

The  plaintiffs  in  error  own  land  upon  which  there 
is  an  oil-and-gas  lease.  The  defendants  in  error  own 
the  lease  and  operate  thereunder.  The  lessors  com- 
menced this  action  to  recover  rent  for  the  use  of  gas 
taken  from  wells  drilled  under  the  lease.  The  contro- 
versy arises  upon  the  construction  of  the  provisions  of 
the  lease,  enough  of  which  to  show  the  point  of  dispute 
between  the  parties  reads : 

"If  oil,  gas  or  other  minerals  be  found  on  the  prem- 
ises by  said  second  party,  all  rights,  benefits  and  obli- 
gations secured  hereby  shall  continue  so  long  as  either 
can  be  produced  in  paying  quantities  by  said  second 
party.  If  gas  is  found  in  any  well  or  wells  to  justify 
the  expense  of  saving  and  casing  the  same  said  first 
parties  to  have,  on  demand,  sufficient  gas  from  such 
well  or  wells,  or  from  any  well  or  wells  owned  by  said 
second  party,  free  of  cost  at  such  well  or  wells,  for  do- 
mestic purposes  on  said  premises,  and  shall  have  the 
right  to  lay  pipe-lines  over  any  premises  leased,  owned 
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or  controlled  by  said  second  party,  for  the  purpose  of 
piping  gas  from  any  well  to  the  dwelling  of  said  par- 
ties, the  said  second  party  to  have  the  remainder 
thereof.  . 

"If,  however,  second  party  shall  use,  market  or  sell 
gas  from  any  well  producing  gas,  it  shall  pay  said  first 
parties  or  assigns  therefor  fifty  dollars  per  year  for  and 
during  the  time  such  gas  shall  be  sold,  marketed  or 
used,  except  for  drilling  or  domestic  use  of  parties 
leasing  to  second  party,  or  his  assigns,  said  payment 
to  be  made  on  each  well  within  sixty  days  after  com- 
mencing to  sell  or  market  gas  therefrom,  and  annually 
thereafter  while  such  gas  is  so  sold  or  marketed  from 
such  well/' 

The  defendants  filed  an  answer  which  contained, 
after  a  general  denial,  a  second  defense,  which  reads : 

"Said  defendants,  for  a  further  answer  to  said  sep- 
arate and  several  causes  of  action,  allege  that  the  wells 
which  plaintiffs  claim  are  producing  gas  are  also  pro- 
ductive oil-wells,  from  which  plaintiffs  under  their  said 
lease  have  at  all  times  received  the  royalty  provided  for, 
and  that  it  is  necessary  to  remove  the  gas  therefrom  in 
order  to  successfully  operate  said  wells  for  oil,  and 
therefore  no  rental  is  due  for  gas  under  said  lease." 

To  this  a  demurrer  was  overruled.  This  ruling  is 
assigned  as  error.  The  district  court  made  findings  of 
fact  and  conclusions  of  law,  which,  so  far  as  material 
to  the  controversy  submitted  here,  read : 

"FINDINGS  OP  PACT. 

"(3)  That  before  these  defendants  or  any  of  them 
became  the  owners  of  said  lease  a  number  of  oil-wells 
had  been  drilled  on  the  premises,  and  the  prior  owners 
had  laid  pipe-lines  from  several  of  those  wells  to  their 
power-house,  located  on  said  lease,  and  utilized  the  gas 
therefrom  as  fuel,  and  that  after  the  defendants  be- 
came the  owners  of  the  lease  they  continued  to  use  the 
gas  in  the  same  way. 

"(4)  That  none  of  said  wells  were  paying  gas-wells, 
and  in  order  to  operate  them  as  oil-wells  it  was  neces- 
sary to  remove  the  gas  therefrom ;  if  not  burned,  per- 
mit it  to  escape  in  the  air. 

"(5)  That  the  use  of  gas  from  any  or  all  of  said 
wells  was  purely  incidental  to  the  main  business  of  pro- 


Digitized  by  VjOOQ  IC 


Vol.  80.  JANUARY  TERM,  1909.  183 

Mathes  v.  Shaw. 

ducing  oil  on  said  premises,  and  that  the  plaintiffs  have 
received  their  royalties  regularly  from  each  of  the  wells 
from  which  gas  was  burned. 

"  (6)  That  the  plaintiffs  have  been  paid  nothing  from 
the  date  of  making  said  lease  by  these  defendants  or 
any  other  person  as  a  royalty  or  rental  for  gas  used.'' 

"CONCLUSIONS  OP  LAW. 

"(1)  As  a  first  conclusion  of  law  I  find  that  the  de- 
fendants nor  any  of  them  are  liable  for  an  unpaid  rental 
or  royalty  for  gas  used  prior  to  the  time  they  became 
the  owners  of  said  lease. 

"  (2)  As  a  second  conclusion  of  law  I  find  that  the  de- 
fendants nor  any  of  them  are  liable  for  rental  or  royalty 
for  gas  used  since  they  have  become  the  owners  of  said 
premises:  (1)  For  the  reason  that  plaintiffs  have  re- 
ceived oil  royalties  regularly  from  these  same  wells, 
and  they  are  not  entitled  to  double  rental;  (2)  for  the 
reason  that  a  fair  and  reasonable  construction  of  said 
lease  does  not  show  such  to  have  been  the  intention  of 
the  parties,  but  the  intention  was  the  lessees  should  pay 
a  royalty  on  each  gas-well  or  wells  that  'justified  the 
expense  of  saving  and  casing  the  same.'  " 

W.  R.  Cline,  and  /.  Q,  Stratton,  for  the  plaintiffs  in 
error. 

Ossian  Cameron,  and  C,  S.  Denison,  for  the  defend- 
ants in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  It  seems  clear  from  the  provisions  of  the 
lease  that  it  contemplated  the  production  of  both  gas 
and  oil,  and  whether  from  the  same  or  separate  wells 
was  not  considered  material.  In  either  case  the  parties 
would  naturally  expect  to  receive  the  benefits  due  them 
under  the  provisions  of  the  lease.  Some  of  the  wells  in 
controversy  produced  both  oil  and  gas. 

The  defendants  seem  to  understand  that  in  such  a 
case  the  well  must  be  regarded  either  as  a  gas-well  or 
an  oil-well,  depending  upon  which  predominates.  The 
district  court,  in  its  findings,  appears  to  have  taken 
the  same  view.  Upon  this  conclusion  a  finding  seems 
to  be  predicated  to  the  effect  that  if  oil  predominates 
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it  is  an  oil-well,  and  gas  may  be  used  by  the  defendants 
for  their  own  purposes  without  accounting  to  the  les- 
sors for  any  part  thereof. 

It  is  claimed  that  the  defendants  are  liable  for  gas 
only  when  there  is  a  quantity  sufficient  to  justify  the 
expense  of  saving  it  and  casing  the  well  for  that  pur- 
pose. There  is  a  clause  in  the  lease  which,  standing 
alone,  would  apparently  justify  such  a  conclusion,  but 
immediately  following  this  clause,  and  apparently  for 
the  purpose  of  avoiding  such  a  construction  and  to  pre- 
vent any  trouble  or  misunderstanding  as  to  when  a 
well  was  producing  the  stipulated  quantity  of  gas,  the 
further  condition  was  added:  "If,  however,  second 
party  shall  use,  market  or  sell  gas  from  any  well  pro- 
ducing gas,  it  shall  pay,"  etc.  This  indicates  that  gas 
shall  be  paid  for  if  used  by  the  defendants  for  any 
purpose  other  than  for  drilling,  the  purpose  for  which 
the  gas  is  used  by  the  defendants,  rather  than  the 
amount  produced  by  the  well,  being  the  test  as  to  when 
rent  shall  be  paid.  If  the  liability  of  the  defendants 
for  gas  used  by  them  depended  lipon  the  quantity  pro- 
duced by  the  well,  a  controversy  might  arise  whenever 
the  le&sors  insisted  that  there  was  enough  to  justify 
casing  the  well  for  that  purpose.  This  provision  obvi- 
ates such  trouble  and  embarrassment,  and  apparently 
was  inserted  for  that  purpose.  The  defendants  have 
had  the  benefit  of  the  lessors'  gas,  and  no  good  reason 
has  been  shown  why  it  should  not  be  paid  for.  The 
fact  that  this  might  compel  the  defendants  to  pay  rent 
for  gas  and  royalty  for  oil  out  of  the  same  well  does 
not  seem  important.  The  lessors  should  of  right  have 
what  oil  and  gas  their  premises  produce,  whether  it  is 
taken  from  one  well  or  several. 

The  second  defense  of  the  answer  fails  to  state  a 
defense  to  the  petition,  and  the  demurrer  thereto  should 
have  been  sustained.  The  judgment  of  the  district 
court  is  reversed,  with  direction  to  sustain  the  de- 
murrer to  the  second  defense  of  the  answer  and  proceed 
in  accordance  with  the  views  herein  expressed. 
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Charles  J.  Brenholts  v.  Volney  T.  Miller. 

No.  16,028. 
SYLLABUS  BY  THE  COURT. 

Judgments — VaHdity— Motion  to  Set  Aside,  Where  the  court 
has  jurisdiction  of  the  parties  and  the  subject-matter,  a  judg- 
m^it  entered  by  default  quieting  the  title  of  a  party  in  pos- 
session of  land  under  a  tax  deed  void  upon  its  face  as  a  con- 
veyance is  not  a  nullity,  and  will  not  be  set  aside  on  motion 
of  a  defendant  filed  more  than  three  years  afterward. 

Error  from  Ness  district  court;  Charles  E.  Lob- 
dell,  judge.    Opinion  filed  May  8, 1909.    Affirmed. 

John  F,  Wood,  for  the  plaintiff  in  error. 
A.  S.  Fovlks,  and  A.  W.  Wilson,  for  the  defendant  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J.:  The  only  question  in  this  case  is 
whether  a  judgment  entered  by  default  quieting  title 
upon  a  tax  deed  set  out  in  the  petition  is  void  merely 
because  the  tax  deed  is,  upon  its  face,  void  as  a  con- 
veyance. The  argument  is  that  because  the  petition 
affirmatively  showed  want  of  title  in  the  plaintiff  under 
the  tax  deed  a  valid  judgment  could  not  be  rendered  in 
his  favor,  and  that  the  judgment  in  fact  entered  thereon 
should  be  set  aside  as  a  nullity  under  section  575  of  the 
civil  code. 

The  motion  filed  by  the  defendant  to  set  aside  the 
judgment  on  this  ground  was  properly  denied.  The 
court  had  jurisdiction  of  the  parties  and  of  the  subject- 
matter,  dnd  the  petition  challenged  judicial  action.  It 
averred  that  the  plaintiff  was  the  owner  of  the  land 
and  in  possession  thereof,  and  that  the  claims  of  the 
defendant  thereto  were  groundless,  but  cast  a  cloud 
upon  the  plaintiff's  title,  which  he  prayed  should  be 
quieted. 
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The  tax  deed  was  not  a  nullity,  but  gave  the  plaintiff 
rights  and  equities  in  the  land,  although  void  as  a 
muniment  of  title.  (Cohen  v.  St  L.,  Ft  S.  &  W,  Rid. 
Co.,  34  Kan.  158;  Pierce  v.  Adams,  11  Kan.  46.) 
Whether  it  conveyed  the  title,  however,  or  was  only 
evidence  of  a  lien  for  taxes,  or  what  its  legal  effect 
was,  were  questions  presented  to  the  court,  requiring 
judicial  consideration  and  determination.  If  the  court 
erred  in  its  judgment  upon  these  matters  such  error 
could  only  be  corrected  by  appropriate  proceedings, 
which  were  not  taken.  The  judgment  is  therefore  con- 
clusive between  the  parties. 

After  a  court  has  obtained  jurisdiction  an  erroneous 
decision  does  not  render  the  judgment  void.  (Hodgin 
vt  Barton,  23  Kan.  740 ;  Walkenhorst  v.  Lewis,  24  Kan. 
420 ;  Clevenger  v.  Figley,  68  Kan.  699 ;  Taylor  v.  Coots, 
32  Neb.  30.)  Trials  are  upon  issues  of  law  as  well  as 
of  fact.  (Civ.  code,  §  265.)  Where  a  demurrer  is  in- 
terposed specifying  that  the  petition  does  not  state  a 
cause  of  action,  the  judgment  entered  thereon  is  a 
final  judgment,  although  it  presents  only  an  issue  of 
law.     (Brown  v.  Kirkbride,  19  Kan.  588.) 

"It  is  well  settled  that  an  issue  so  determined  is  a 
bar,  not  only  to  any  dispute  as  to  the  facts,  but  also 
as  to  any  further  consideration  of  the  law  bearing  on 
the  case.''    (Hyatt  v.  Challiss,  59  Kan.  422,  427.) 

If  the  defendant's  contention  is  correct,  then  in  any 
case  where  a  petition  would  be  held  insufficient  to  state 
a  cause  of  action,  if  demurred  to,  it  would  be  better 
not  to  incur  the  expense  of  presenting  a  demurrer  and 
taking  an  appeal  from  an  adverse  ruling,  since  the 
final  judgment  might  at  any  time  be  set  asidQ  on  ino- 
tion.  A  party  who  is  summoned  in  the  course  of  a 
regular  judicial  proceeding,  either  personally  or  by 
publication,  in  a  court  having  jurisdiction,  will  have  his 
day  in  court,  and  must  appear  and  take  the  proper 
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^teps  to  protect  his  interests  within  the  time  allowed 
for  that  purpose.  Opportunity  may  not  knock  again 
at  his  door. 

The  order  denying  the  motion  to  set  aside  the  judg- 
ment is  affirmed. 


The  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany V.  Laura  Wheeler  et  al,  as  Heirs,  etc. 

No.  16.026. 
SYLLABUS  BY  THE  OOUST. 

1.  Railroads — Railway-crossing — Notice  of  Danger,  The  law 
r^ards  a  railway-crossing  as  a  place  of  danger,  and  a  view 
of  a  railway  track  as  a  warning  of  danger  to  an  approaching 
traveler. 
i2.  Injury  to  Stock  at  a  Crossing — Contributory  Negli- 
gence. One  who'  drives  a  herd  of  cattle  along  a  highway  for 
a  distance  of  eighty-seven  rods,  and  upon  a  railway-crossing 
with  which  he  is  familiar,  without  taking  any  precautions  to 
ascertain  whether  there  is  a  train  in  dangerous  proximity,  is 
guilty  of  contributory  negligence  which  will  bar  a  recovery 
for  cattle  killed  in  a  collision  which  might  have  been  avoided 
by  the  exercise  of  care  proportionate  with  the  perils  of  the 
situation. 

3.  Same.    The  fact  that  there  were  obstructions  which 

obscured  the  view  of  the  railway  track  in  one  direction  made 
it  the  duty  of  the  driver  to  take  other  reasonable  precautions 
to  ascertain  whether  there  was  a  train  approaching  before 
permitting  the  cattle  to  go  upon  the  crossing,  and  under  the 
circumstances  of  the  case  it  is  held,  that  the  driver  in  question 
failed  to  exercise  due  care  for  the  protection  of  the  cattle. 

Error  from  Clay  district  court;  Sam  Kimble,  judge. 
Opinion  filed  May  8,  1909.    Reversed. 

STATEMENT.     • 

This  action  was  begun  by  Mitchell  Wheeler  to  re- 
cover from  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company  for  four  head  of  cattle  killed  at  a  railway- 
crossing.     At  the  first  trial  the  plaintiff  obtained  a 
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judgment  against  the  railway  company,  which  was 
reversed  because  of  the  erroneous  admission  of  evi- 
dence and  the  submission  to  the  jury  of  questions 
not  embraced  within  the  pleadings.  (Railway  Co.  v. 
Wheeler,  70  Kan.  755.)  In  the  second  trial  the  jury 
found  upon  evidence  that  the  whistle  on  defendant's 
locomotive  was  not  sounded  eighty  rods  from  the  cross- 
ing, as  the  law  requires,  and  that,  if  it  had  been,  Moris« 
sette,  plaintiffs'  employee,  who  was  driving  the  cattle, 
could  have  heard  it  in  time  to  prevent  the  cattle  from 
going  on  the  track.  On  the  kind  of  care  exercised 
by  Morissette,  before  and  at  the  time  of  the  collision, 
the  following  answers  to  special  questions  which  are 
deemed  to  be  material  were  returned,  although  not 
given  in  the  order  in  which  they  appear  in  the  record : 

"(15)  Ques.  How  far  south  of  the  crossing  where 
the  cattle  were  killed,  on  the  highway  between  sections 
9  and  10,  could  a  train  be  observed  approaching  said 
crossing  from  the  southeast  for  a  distance  of  two  or 
three  miles?    Ans.  Seventy-five  yards." 

"(5)  Q.  How  far  south  of  the  crossing  where  the 
collision  occurred  was  Morissette  when  he  first  saw  the 
train  which  struck  the  cattle  approach?  A.  Seventy- 
five  or  one  hundred  yards." 

"(16)  Q.  How  far  south  of  the  crossing  where  the 
'collision  occurred  was  Mr.  Morissette  when  he  first 
looked  to  the  southeast  for  a  train?  A.  Seventy-five 
or  one  hundred  yards. 

"(17)  Q.  What  did  Mr.  Morissette  do,  if  anything, 
in  looking  for  a  train  when  he  reached  a  point  on  said 
north-and-south  highway  where  a  train  could  be  seen 
approaching  from  the  southeast,  to  ascertain  whether 
or  not  such  train  was  coming?  A.  Looked  back  from 
the  southwest  comer  of  section  10." 

"(21)  Q.  Under  the  conditions  as  to  light  or  dark- 
ness existing  at  the  time  and  place  in  question,  for  what 
distance  to  the  southeast  could  a  train  be  seen  ap- 
proaching the  crossing  where  the  cattle  were  killed  by 
a  traveler  on  the  north-and-south  highway  between 
sections  9  and  10  after  he  had  reached  a  point  north  of 
the  buildings  at  the  southwest  corner  of  said  section  10 
where  his  view  was  unobstructed?    A.  One-half  mile." 

"  (6)    Q.  How  far  from  the  crossing  where  the  train 
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struck  the  cattle  was  the  train  when  Mr.  Morissette 
first  observed  it?    A.  Forty  rods." 

"  (30)  Q.  About  what  distance  were  the  leaders  of 
the  herd  of  cattle  ahead  of  Mr.  Morissette,  the  driver, 
as  they  approached  the  crossing  where  the  injury  oc- 
curred ?    A.  Seventy-five  or  one  hundred  yards. 

"(31)  Q.  Were  the  cattle  driven  by  the  witness, 
Morissette,  as  they  approached  the  crossing,  driven  in 
a  string  along  the  road?    A.  Yes. 

"(32)  Q.  If  your  answer  to  the  last  question  is 
'Yes,'  state  about  how  long  the  string  of  cattle  was  as 
they  approached  the  crossing  where  the  cattle  were 
killed.    A.  Seventy-five  or  one  hundred  yards." 

"  (18)  Q.  As  Mr.  Morissette  approached  the  crossing 
in  question  on  the  north-and-south  highway  between 
sections  9  and  10,  did  he  at  any  time  stop,  look  and 
listen  for  an  approaching  train  from  the  southeast? 
A.    No." 

"(4)  Q.  Is  it  not  a  fact  that  ten,  fifteen  or  twenty 
of  the  cattle  which  Mr.  Morissette  was  driving  at  the 
time  of  the  collision  had  passed  over  the  defendant's 
railway  track  at  the  crossing  where  the  accident  in 
question  occurred  before  Mr.  Morissette  made  any  ef- 
fort to  ascertain  the  approach  of  the  train  which  struck 
the  cattle?    A.  Yes." 

"(9)  Q.  How  did  Mr.  Morissette  get  from  the  place 
where  he  was  when  he  first  observed  the  train  up  to 
the  crossing  where  the  cattle  were  struck?  A.  Rode 
part  way  and  balance  on  foot. 

"(10)  Q.  What  did  Mr.  Morissette  do  after  he  ar- 
rived at  the  crossing  in  the  way  of  getting  the  cattle 
off  the  track?    A.  Made  an  effort  to  keep  them  back." 

"(26)  Q.  As  the  train  in  question  approached  the 
crossing  where  the  collision  occurred,  did  the  plain- 
tiffs agent,  Morissette,  cause  the  cattle  in  question  to 
be  divided,  a  part  on  the  north  side  and  a  part  on  the 
south  side  of  the  track  in  question?    A.  Yes." 

"(33)  Q.  Did  Mr.  Morissette  see  the  approaching 
train  as  soon  as  it  reached  the  railroad-crossing  over 
the  wagon-road  running  east  and  west  along  the  south 
side  of  section  10?    A.  He  did  not. 

"(34)  Q.  Did  Mr.  Morissette  see  the  approaching 
train  when  it  was  as  far  as  eighty  rods  southeast  of 
the  place  where  the  cattle  were  struck?  A.  He  did 
not." 
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In  connection  with  the  special  findings  the  jury  re- 
turned a  general  verdict  for  $180.75,  from  which  the 
plaintiffs  offered  to  remit  $2.  Error  is  assigned  on  the 
refusal  of  the  court  to  direct  a  verdict  in  favor  of  the 
railway  company,  and  to  render  a  judgment  in  favor 
of  the  company  on  the  special  findings  returned  by  the 
jury. 

M.  A.  Low,  and  Pavl  E.  Walker,  for  the  plaintiff  in 
error. 

F.  B.  Dawes,  and  R.  C.  Miller,  for  the  defendants  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  The  defendant's  railway  cuts  off 
the  southwest  comer  of  a  section  of  land  near  Morgan- 
ville  and  runs  diagonally  from  the  southeast  to  the 
northwest,  intersecting  highways  on  the  south  and  the 
west  sides  of  the  section.  The  south  crossing  is  forty- 
seven  rods  east  of  the  southwest  comer  of  the  section, 
and  the  west  crossing,  where  the  cattle  were  killed,  is 
eighty-seven  rods  north  of  the  southwest  comer  of  the 
section.  Morissette,  who  had  charge  of  the  cattle,  had 
driven  them  over  these  highways  twice  each  day  for 
more  than  two  months  before  the  collision.  On  the 
evening  of  the  collision  he  drove  the  herd,  112  in  num- 
ber, from  the  pasture  on  the  east  along  the  highway 
on  the  south  side  of  the  section,  and  when  near  the 
south  crossing  he  rode  ahead  of  the  herd  to  see  if  a  train 
was  approaching,  and  finding  none  he  drove  the  cattle 
over.  When  he  reached  the  southwest  corner  of  the 
section  and  started  north  along  the  west  highway  he 
again  looked  to  the  south  for  a  coming  train,  but  saw 
none.  He  was  then  eighty-seven  rods  from  the  west 
crossing.  From  that  point  there  were  buildings  and 
trees  on  his  right  which  obscured  the  view  of  a  train 
coming  from  the  southeast  until  he  had  reached  a  point 
seventy-five  to  one  hundred  yards  from  the  west  cross- 
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ing.  From  the  time  he  tunfed  the  comer  and  started 
north  he  allowed  the  cattle  to  string  out  along  the  road 
and  a  number  of  them  to  go  on  and  over  the  crossing 
without  taking  any  precautions  to  ascertain  the  ap- 
proach of  a  train  from  the  southeast.  When  he  passed 
the  obstruction,  which  was  about  300  feet  from  the 
crossing,  he  saw  the  coming  train  and  endeavored  to 
avert  the  danger,  but  it  was  too  late,  as  the  cattle  were 
already  on  the  track. 

The  findings  of  the  jury  affirmatively  show  that  he 
did  not  exercise,  ordinary  prudence  in  caring  for  the 
cattle,  and  that  the  collision  was  the  result  of  his  con- 
curring negligence.  The  railway  company  was  found 
to  be  negligent  in  failing  to  give  the  necessary  signals 
on  approaching  the  crossing  where  the  cattle  were  killed. 
The  negligence  of  the  company,  however,  did  not  relieve 
Morissette  from  the  exercise  of  reasonable  care  for  the 
cattle  which  he  was  driving.  The  law  regards  a  rail- 
way-crossing as  a  place  of  danger,  and  a  view  of  the 
track  itself  as  a  warning  of  danger  to  an  approaching 
traveler.  (U.  P.  Rly.  Co.  v.  Adams,  33  Kan.  427.)  In 
many  cases  it  has  been  held  that  a  traveler  who  ap- 
proaches a  railway-crossing  with  which  he  is  familiar 
without  looking  or  listening  for  approaching  trains  or 
using  reasonable  care  to  ascertain  whether  there  is  a 
present  danger  in  crossing  is  guilty  of  contributory  neg- 
ligence which  will  bar  recovery  for  injuries  sustained 
in  a  collision.  It  is  not  enough  for  a  traveler  to  look 
where  an  approaching  train  can  not  be  seen  or  to  listen 
when  it  can  not  be  heard.  Nor  will  it  suffice  that  one 
has  looked  some  distance  away  from  the  crossing  when 
a  view  on  a  closer  approach  would  have  revealed  the 
danger.  {Railroad  Co.  v.  HoUand,  60  Kan.  209 ;  RaU- 
road  Co.  v.  Entsminger,  76  Kan.  746.)  Where  by 
reason  of  obstructions  or  noises  an  approaching  trav- 
eler can  not  see  or  hear  a  coming  train,  it  may  be  neces- 
sary for  him  to  stop  or  take  some  other  suitable  precau- 
tion to  ascertain  whether  there  is  a  train  in  dangerous 
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proximity.  {A.  T.  &  S.  F.  Rid.  Co.  v.  Hague,  54  Kan. 
284.)  In  short,  he  must  exercise  care  proportionate  to 
the  perils  of  the  place. 

Now,  Morissette  had  had  experience  in  handling  cat- 
tle, and  he  was  very  familiar  with  the  crossing  in  ques- 
tion. He  allowed  the  cattle  to  travel  from  the  corner  of 
the  section  and  on  and  over  the  crossing,  a  distance  of 
eighty-seven  rods,  without  taking  any  care  whatever 
for  their  safety  at  the  crossing.  He  did  not  look  or 
listen  for  a  train  until  he  was  within  seventy-five  to 
one  hundred  yards  of  the  crossing,  and  at  that  time  the 
cattle  were  already  going  over  the  track.  It  is  true  that 
he  was  unable  to  get  a  view  of  the  track  to  the  south 
until  he  reached  that  point,  but  that  being  true  he  should 
have  taken  other  reasonable  precautions  to  learn 
whether  a  train  was  in  dangerous  proximity.  It  would 
have  been  easy  for  him  to  ride  ahead  of  the  herd 
and  ascertain  whether  there  was  a  coming  train,  and 
that  would  have  been  no  more  than  ordinary  care. 
His  action  at  the  south  crossing  indicated  that  he  appre- 
ciated the  danger  of  taking  cattle  over  such  crossings 
and  knew  a  prudent  method  of  averting  it.  There,  as 
we  have  seen,  he  rode  forward  and  looked  down  the 
track  for  a  train  before  allowing  the  cattle  to  cross,  and 
if  he  had  taken  the  same  precaution  at  the  west  crossing 
the  collision  and  loss  might  have  been  avoided.  If  in 
driving  the  cattle  they  had  been  grouped  more  closely, 
so  that  the  leaders  were  only  a  short  distance  ahead  of 
him,  or  if  he  had  been  driving  but  a  single  animal, 
there  might  have  been  some  excuse  for  failing  to  exer- 
cise any  care  to  ascertain  if  a  train  was  coming  until 
he  had  passed  the  obstruction.  But  to  drive  them  along 
blindly  for  eighty-seven  rods  and  allow  them  to  string 
out  and  over  the  crossing  without  taking  any  precau- 
tions for  their  protection  at  such  a  dangerous  place  was 
a  plain  case  of  contributory  negligence. 

In  Railway  Co.  v.  Jenkins,  74  Kan.  487,  a  man  stand- 
ing in  the  rear  of  his  wagon  passed  an  obstruction 
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which  cut  off  his  view  of  a  railway  track,  and  his  team 
was  struck  and  injured  by  a  train  which  he  failed  to 
see  but  which  might  have  been  seen  if  he  had  taken  care 
commensurate  with  the  perils  of  the  situation.  In  de- 
ciding the  case  it  was  said : 

"Ordinary  care  further  requires  that  a  man  driving  a 
team  across  a  railroad  track  or  a  series  of  railroad 
tracks  shall  not  deprive  himself  of  the  opportunity  of 
a  prompt  view  by  unnecesarily  lagging  behind  while  the 
team  proceeds  unguarded  into  danger.  He  must  be 
vigilant  in  trying  to  see."     (Page  488.) 

So  here  it  may  be  said  that  the  inattention  of  Mor- 
issette  while  the  cattle  went  unguarded  into  danger  was 
not  ordinary  care.  It  is  true,  as  contended  by  plain- 
tiffs, that  it  is  ordinarily  a  question  of  fact  for  the  jury 
to  determine  whether  a  traveler  has  looked  frequently 
enough  or  whether  he  looked  or  listened  at  the  right 
spot  before  going  on,  a  crossing,  but  here  the  facts  show- 
ing contributory  negligence  hav^  been  specifically 
found.  The  cattle,  as  we  have  seen,  were  permitted  to 
travel  more  than  a  quarter  of  a  mile  and  over  the  track 
without  Morissette's  having  made  any  use  of  his  senses 
to  avoid  danger  or  taking  any  precaution  for  the  safety 
of  the  cattle. 

On  the  findings  it  must  be  held  that  there  was  such 
contributory  negligence  as  precludes  a  recovery,  and 
hence  the  judgment  is  reversed  and  the  cause  re- 
manded, with  directions  to  enter  judgment  on  the  spe- 
cial findings  of  the  jury  in  favor  of  the  railway  com- 
pany. 


18—80  KAN. 
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V.  L.  Bershears  v.  The  Nelson  Distilling  Company. 

No.  16,028. 
SYLLABUS  BY  THE  COURT. 

1.  Evidence  —  Judicial  Notice  —  Laws  of  Another  State  —  Pre- 
sumption, The  rale  that  the  courts  of  this  state  can  not  ju- 
dicially know  the  laws  of  another  state,  and  in  the  absence  of 
evidence  will  presume  them  to  be  the  same  as  our  own,  applied 
in  an  action  to  recover  the  price  of  intoxicating:  liquors  sold 
and  delivered  in  the  state  of  Missouri. 

2.  Parties — Catise  of  Action  Arising  under  the  Laws  of  Another 
State,  Chapter  325  of  the  Laws  of  1905,  authorizing  the  in- 
stitution and  prosecution  of  civil  actions  upon  causes  of  action 
arising  under  the  laws  of  other  states  and  territories  of  the 
United  States  provided  some  person  ^ititled  to  the  proceeds 
of  the  action  be  a  resident  of  this  state,  barges  the  right  to 
bring  civil  actions  in  this  state,  and  does  not  restrict  the  prose- 
cutions of  suits  maintainable  here  before  the  statute  took 
effect. 

Error  from  Butler  district  court;  Granville  P.  Air- 
man, judge.    Opinion  filed  May  8, 1909.    Reversed. 

T.  A.  Kramer,  and  George  /.  Benson,  for  the  plaintiff 
in  error. 

d.  L.  Aikman,  and  Ralston  &  Geddes,  for  the  defend- 
ant in  error. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  The  plaintiff  sued  for  the  price  of  241.71 
gallons  of  whisky  sold  and  delivered  on  account  to  the 
defendant  in  the  state  of  Missouri.  The  defendant  an- 
swered that  the  whisky  was  not  sold  for  medicinal, 
mechanical  or  scientific  purposes.  There  was  no  reply. 
Judgment  was  rendered  on  the  pleadings  for  the  plain- 
tiff, and  the  defendant  prosecutes  error. 

On  the  face  of  the  petition  the  sale  was  presumptively 
for  a  lawful  purpose,  and  it  devolved  upon  the  defend- 
ant to  show  illegality.  To  do  this  he  pleaded  certain 
facts.    The  legal  force  and  effect  of  those  facts  as  a 
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defense  were  to  be  determined  by  the  law  applicable 
to  them.  Under  the  law  of  this  state  the  answer  was 
conclusive  against  recovery.  The  courts  of  this  state 
do  not  judicially  know  the  law  of  Missouri.  If  any  law 
exists  in  that  state  which  would  purge  the  sale  of  the 
illegality  disclosed  by  the  answer  it  should  have  been 
pleaded  in  a  reply.  No  reply  of  this  kind  having  been 
filed,  the  court  had  no  law  by  which  to  estimate  the 
facts  of  the  answer  except  the  law  of  Kansas.  True, 
the  contract  was  a  Missouri  contract,  but  since  it  did 
not  appear  that  the  Missouri  law  is  different  from  our 
owh  the  court  was  bound  to  presume  it  to  be  the  same 
as  our  own.  {Bank  v.  Nordstrom,  70  Kan.  485 ;  Poll  v. 
Hicks,  67  Kan.  191;  Woolacott  v.  Case,  63  Kan.  35; 
Railroad  Co.  v.  Johnson,  61  Kan.  417 ;  Rogers  v.  Coates, 
38  Kan.  232;  K.  P.  Rly.  Po.  v.  Cutter,  16  Kan.  568; 
Furrow  v.  Chapin,  13  Kan.  107.) 

The  defendant  further  pleaded  that  the  plaintiff  is  a 
corporation  of  the  state  of  Missouri,  is  a  non-resident 
of  this  state,  that  its  cause  of  action  accrued  if  at  all 
under  the  laws  of  Missouri,  and  hence  that  it  has  no 
authority  to  sue  in  this  state  because  no  resident  of  this 
state  would  be  entitled  to  any  part  of  the  judgment. 
This  defense  is  based  on  the  provisions  of  chapter  325 
of  the  Laws  of  1905,  which  reads  as  follows : 

"Whenever  a  cause  of  action  has  accrued  under  or  by 
virtue  of  the  laws  of  any  other  state  or  territory,  such 
cause  of  action  may  be  sued  upon  in  any  of  the  courts 
of  this  state,  by  the  person  or  persons  who  are  author- 
ized to  bring  and  maintain  an  action  thereon  in  the 
state  or  territory  where  the  same  arose,  provided  one  or 
more  of  the  parties  entitled  to  the  proceeds  of  said  ac- 
tion are  at  the  time  of  beginning  said  action  residents, 
of  the  state  of  Kansas."   (§1.) 

The  defendant  misconstrues  the  purpose  of  this  act. 
It  was  intended  to  enlarge,  and  not  to  restrict,  the  right 
to  bring  actions  in  this  state.  For  example,  causes  of 
action  created  by  several  of  the  states  and  territories 
of  the  United  States  for  damages  consequent  upon 
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death  occasioned  by  wrongful  act  were  not  enforceable 
at  all  in  this  state.  (Matheson  v.  Railroad  Co.,  61  Kan. 
667.)  Now,  by  virtue  of  the  statute,  any  such  causes 
of  action  may  be  sued  upon  here,  provided  a  resident 
of  this  state  is  entitled  to  participate  in  the  distribution 
of  the  proceeds  of  the  litigation.  The  right  to  prosecute 
claims  properly  suable  here  before  the  statute-  was 
enacted  is  not  affected. 

A  technical  defect  in  the  verification  of  the  plain- 
tiff's account  appears. 

The  judgment  of  the  district  court  is  reversed,  and 
the  cause  is  remanded. 


The  First  National  Bank  op  Lincoln, 
Nebraska,  v.  Elias  Duncan. 

No.  16.080. 
SYLLABUS  BY  THE  COURT. 

1.  Res  Judicata  —  Demurrer  to  Petition  —  Action  Dismissed 
without  Prejudice.  Where  a  demurrer  to  a  petition  is  sus- 
tained, and  the  case  is  thereupon  dismissed  without  prejudice 
at  the  request  of  the  plaintiff,  a  theory  of  the  law  advanced 
by  counsel  for  the  defendant  on  the  argument  is  not  con- 
clusive upon  him  in  a  subsequent  action  on  the  same  matter 
between  the  same  parties. 

2,  Estoppel — Admissions.  Where  a  litigant,  as  a  part  of  his 
cause  of  action  or  defense,  asserts  that  he  is  indebted  to  a 
third  person,  not  a  party  to  the  litigation,  such  assertion  is 
not  conclusive  upon  him  when  subsequently  sued  by  such 
person. 

Error  from  Sheridan  district  court;  Charles  W. 
SMriH,  judge.    Opinion  filed  May  8,  1909.    Affirmed. 

E.  R.  Sloan,  Hall,  Woods  &  Pound,  and  R.  H.  Smith, 
for  the  plaintiff  in  error. 

R.  B.  Chambers,  and  Burch  &  Litowich,  for  the  de- 
fendant in  error. 
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The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  Elias  Duncan  executed  two  promissory 
notes,  one  payable  June  1, 1905,  the  other  June  1, 1906, 
secured  by  a  real-estate  mortgage  which  contained  a 
clause  providing  that  a  failuite  to  pay  the  first  note 
promptly  should  render  the  other  at  once  due.  The 
first  note  was  not  paid  at  maturity.  The  First  National 
Bank  of  Lincoln,  Nebraska,  purchased  the  second  note 
between  June  1,  1905,  and  June  1,  1906,  and  after  the 
latter  date  brought  action  upon  it,  and,  having  failed 
to  recover,  now  prosecutes  error.  Duncan  pleaded 
matters  constituting  a  sufficient  defense  against  the 
original  payee,  and  maintained  that  the  bank  stood 
on  no  better  footing,  because  it  had  acquired  the  sec- 
ond note  after  it  had  matured,  by  virtue  of  the  ac- 
celerating clause,  through  the  non-payment  of  the  first 
note.  For  present  purposes  this  may  be  treated  as  the 
only  issue  that  was  tried,  and  the  only  question  here 
presented  is  whether  the  pleadings  filed  or  tendered 
by  the  bank  alleged  facts  sufficient  to  preclude  Duncan 
from  denying  its  right  to  claim  as  an  innocent  pur- 
chaser. 

The  court  refused  to  allow  the  bank  to  amend  its 
reply  during  the  trial  by  adding  allegations  the  sub- 
stance of  which  may  be  thus  stated :  On  October  25, 
1905,  the  original  payee  sued  Duncan  on  the  first  note, 
asking  also  a  foreclosure  of  the  mortgage.  The  bank 
intervened  in  the  action  and  filed  a  cross-petition  ask- 
ing a  recovery  on  the  note  held  by  it.  Duncan  de- 
murred to  the  cross-petition  on  two  grounds,  namely, 
that  the  bank  had  no  capacity  to  sue,  and  that  sufficient 
facts  were  not  stated  to  constitute  a  cause  of  action. 
At  the  hearing  on  the  demurrer  Duncan's  counsel 
argued  that  the  note  sued  on  by  the  bank  was  not  due 
because  the  bank  could  not  take  advantage  of  the  accel- 
erating clause  of  the  mortgage.  The  court  sustained 
the  demurrer  without  indicating  upon  what  ground  the 
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ruling  was  based.  The  bank  then  asked  an  order, 
which  was  granted,  dismissing  the  cross-petition  with- 
out prejudice  to  a  future  action. 

Apart  from  any  question  of  discretion,  no  error  was 
committed  in  refusing  .to  allow  the  amendment,  for 
the  reason  that  its  allegations  were  immaterial.  They 
were  offered  on  the  theory  that  they  showed  that 
Duncan  in  previous  litigation  with  the  banic  had  de- 
rived an  advantage  from  taking  the  position  that  the 
second  note  had  not  been  matured  in  June,  1905,  by 
the  non-payment  of  the  first  note,  the  argument  being 
that  he  could  not  thereafter  assert  that  the  second  note 
did  become  due  at  that  time.  The  argument  fails 
a£  several  points.  The  allegations  of  the  proffered 
amendment  merely  amount  to  this :  that  in  the  course 
of  an  argument  in  the  earlier  case  an  attorney  for 
Duncan  expressed  the  opinion  that  the  bank  could  not 
avail  itself  of  the  accelerating  clause  of  the  mort- 
gage— a  pure  question  of  law.  This  is  not  enough  in 
itself  to  estop  Duncan  from  maintaining  that  the  bank, 
having  received  the  second  note  after  a  default  in  the 
payment  of  the  first,  was  not  a  purchaser  before  ma- 
turity. {Light  Co.  v.  Waller,  65  Kan.  514.)  And  it 
receives  no  aid  from  the  other  averments.  No  ad- 
vantage is  shown  to  have  resulted  to  his  client  from 
the  suggestion  of  the  attorney.  Nothing  in  the  pro- 
posed amendment  indicated  that  the  demurrer  was 
sustained  on  the  theory  so  presented,  or  why  it  was 
sustained.  Moreover,  the  ruling  culminated  in  nothing. 
No  judgment  was  rendered  upon  it.  The  case  having 
been  dismissed  without  prejudice,  the  bank  could  at 
any  time  have  begun  a  new  action,  in  which  it  could 
have  required  the  court  to  consider  again  every  ques- 
tion presented — ^there  was  no  adjudication  against  it 
at  any  point.  Under  the  circumstances,  the  dismissal 
having  been  permitted,  the  ruling  on  the  demurrer 
was  of  no  more  effect  than  an  expression  by  the  court 
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of  an  opinion  upon  an  abstract  question — an  intima- 
tion of  the  kind  of  judgment  it  would  be'  likely  to  ren- 
der on  the  matter  argued  should  occasion  therefor 
arise.  The  sustaining  of  the  demurrer  having  been  an- 
nounced the  court  might  have  refused  to  allow  a  dis- 
missal and  have  entered  a  final  judgment  against  the 
bank.  {Pugsley  v.  Railway  Co.,  69  Kan.  599.)  In  ex- 
ercising its  discretion  in  favor  of  permitting  the  case 
to  be  disposed  of  without  a  final  judgment  it  in  effect 
vacated  the  ruling  on  the  demurrer,  and  left  the  par- 
ties exactly  where  they  were  before  the  action  was 
begun. 

The  court  also  sustained  a  demurrer  to  a  portion  of 
the  bank's  reply  of  which  the  following  is  the  sub- 
stance :  In  the  action  already  referred  to,  brought  by 
the  original  payee  on  the  first  note,  the  petition  alleged 
that  the  second  note  had  been  transferred  to  the  bank 
before  maturity.  Duncan  in  his  answer  alleged  that 
he  had  been  damaged  by  breach  of  warranty  and  by 
fraud  and  deceit  in  connection  with  the  transaction  in 
which  the  notes  were  given.  During  the  trial  his  at- 
torneys, to  enhance  his  damages,  stated  that  the  bank 
had  bought  the  note  before  maturity,  and  argued  to 
the.  jury  that  for  that  reason  he  would  have  to  pay  it 
The  court  instructed  the  jury  that  the  bank  was  an 
innocent  holder  of  the  note. 

These  facts  are  relied  upon  as  precluding  Duncan 
from  disputing  the  bank's  claim  to  be  an  innocent 
holder  of  the  note,  both  because  the  matter  had  been 
already  adjudicated  and  on  the  ground  of'  equitable 
estoppel.  Neither  phase  of  the  contention  is  sound. 
The  doctrine  of  res  judicata  can  not  apply,  for  the 
parties  were  not  the  same  in  the  two  actions.  Al- 
though the  bank  intervened  in  the  first  action,  it  after- 
ward voluntarily  withdrew  from  it.  No  principle  of 
equity  forbade  Duncan  to  deny  in  the  action  brought 
by  the  bank  what  he  had  asserted  in  that  brought  by 
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the  original  payee,  to  which  it  was  not  a  party.  No 
estoppel  against  Duncan  can  arise  in  favor  of  the  bank 
on  account  of  his  conduct  toward  the  payee  by  which 
it  was  not  affected. 

"If  a  record  or  judicial  proceeding  contains  ma- 
terial declarations  or  admissions  of  a  party  to  the 
same,  it  may  be  offered  in  evidence  in  behalf  of  one 
who  was  not  a  party,  but  it  will  not  be  conclusive 
against  the  party  who  made  the  declarations  or  ad- 
missions." (Murphy  v.  Hindman,  58  Kan.  184,  sylla- 
bus.) .  . 

(A  number  of  cases  to  the  same  effect  are  collected 
in  notes  in  16  Cyo.  1050,  to  which  may  be  added  Limer- 
ick V.  Lee,  17  Okla.  165 ;  Commonwealth,  Appellant,  v. 
Monongahela  Co.,  216  Pa.  St.  108.) 

In  volume  2  of  Wigmore  on  Evidence,  section  1065, 
it  is  said : 

"The  moment  we  leave  the  sphere  of  the  same  cause, 
we  leave  behind  all  questions  of  judicial  admissions. 
A  judicial  admission  is  a  waiver  of  proof  (ante,  sec. 
1057) ;  and  a  pleading  is,  for  the  purpose  of  the  very 
cause  itself,  a  defining  of  the  lines  of  controversy  and 
a  waiver  of  proof  on  all  matters  outside  these  lines 
of  dispute.  But  this  effect  ceases  with  that  litigation 
itself;  and  when  we  arrive  at  other  litigation  and  seek 
to  resort  to  the  parties'  statements  as  embodied  in  the 
pleadings  of  prior  litigations  we  resort  to  them  merely 
as  gz^a^i-admissions,  i.  e.,  ordinary  statements,  which 
now  appear  to  tell  against  the  party  who  then  made 
them." 

The  principle  involved  was  thus  stated  in  Carradine 
et  al.  V.  Carradine,  88  Miss.  698 : 

"Admissions  made  in  the  progress  of  a  suit,  as  a 
substitute  for  proof  of  any  material  fact,  or  by  plead- 
ing, and  i^etting  forth  particular  facts  as  grounds  of 
complaint  or  of  defense,  amount  in  law  to  estoppels ; 
but  they  are  only  so  as  to  the  parties  to  the  suit;  and 
in  the  same  suit  in  which  they  are  made.  It  would  be 
contrary  to  all  principle  to  hold  a  party  absolutely  con- 
cluded by  allegations  which  he  had  seen  fit  to  make,  or 
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by  grounds  of  defense  which  he  thought  fit  to  set  up, 
in  one  suit,  when  he  was  afterward  sued  by  another 
party  in  an  action  involving  the  same  matter.  Such 
allegations  or  admissions  are  made  with  reference  ta 
the  particular  suit,  and  can  not  operate  as  estoppels 
beyond  it,  because  as  to  strangers  to  it  there  is  no 
privity  or  mutuality,  and  as  their  rights  are  wholly 
unaffected  by  such  allegations,  admissions,  or  defenses, 
so  must  his  rights,  as  against  them,  not  be  concluded 
thereby.  It  is  a  common  thing  for  parties  sued  for  the 
recovery  of  property  to  plead  property  in  a  stranger,^ 
and  rely  upon  that  as  a  defense,  and  successfully ;  but 
it  was  never  heard  of  that  the  stranger  brought  his 
action  against  the  defendant  founded  on  that  evidence 
alone,  and  the  defendant  was  held  to  be  estopped  by 
it"    (Page  788.) 

The  judgment  is  affirmed. 


George  V.  McKeever  v.  W.  S.  Buker,  doing  bttsines^ 
as  The  Farmers*  Mutual  Telephone  Company,  et  al. 

No;  16,081. 
SYLLABUS  BY  THE  COURT. 

Petition — Injunction,  A  petition  in  injunction  which  alleges 
that  the  plaintiff  has  no  adequate  remedy  at  law  and  will 
suffer  irreparable  injury  if  the  injunction  be  denied,  and 
which  states  no  facts  from  which  these  conclusions  reasonably 
follow,  fails  to  state  facts  sufficient  to  constitute  a  cause  of 
,       action  in  such  a  case. 

Error  from  Jefferson  district  court ;  Marshall  Gep- 
HART,. judge.    Opinion  filed  May  8,  1909.    Reversed. 

statement. 
W.  S.  Buker  (under  the  name  of  the  Farmers'  Mu- 
tual Telephone  Company)  and  a  number  of  officers  and 
members  of  the  Blue  Mound  Mutual  Telephone  Com- 
pany brought  this  suit  for  an  injunction  against  George 
McKeever.    Schuykr  Spurlock  was  also  made  a  def  end- 
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ant,  for  the  reason  only  that  he  was  a  member  of  the 
Blue  Mound  company  and  refused  to  join  as  a  plaintiff, 
and  afterward  he  filed  a  disclaimer  in  the  suit. 

It  appears  that  Buker  operates  a  telephone  exchange 
in  the  city  of  Valley  Falls.  In  this  exchange  he  main- 
taihs  a  switch-board  which  he  has  connected  with  sev- 
eral telephone  lines,  including  the  line  of  the  Blue 
Mound  company,  and  for  pay  connects  his  patrons  on 
the  various  lines  with  others  on  the  same  or  different 
lines  with  whom  they  may  wish  to  converse. 

The  Blue  Mound  company  erected  a  telephone  line, 
from  the  boundary  of  Valley  Falls  extending  several 
miles  into  the  country  and  within  about  half  a  mile 
from  the  defendant's  house.  Buker  connected  his  ex- 
change with  this  line  Bt  the  boundary  of  the  town,  and 
the  defendant,  for  a  consideration  paid  by  him  and  with 
the  consent  of  the  Blue  Mound  company,  erected  a  line 
connecting  his  dwelling  with  the  line  of  the  Blue  Mound 
company.  It  is  expressly  stated  that  the  defendant 
was  not  a  member  of  the  Blue  Mound  company.  He 
also  paid  Buker  for  switching,  as  did  the  members  of 
the  Blue  Mound  company.  The  defendant  bought,  and 
had  placed  in  his  residence,  a  telephone  instrument. 
He  also  had  his  dwelling  connected  with  another  tele- 
phone line,  belonging  to  the  Independent  Telephone 
Company.  Instead  of  installing  another  telephone  in- 
strument to  converse  over  the  line  of  the  Independent 
Telephone  Company  he  purchased  and  installed  what 
is  called  a  switch,  by  which  he  could  disconnect  his 
telephone  from  the  Blue  Mound  company's  line  and 
connect  it  with  the  Independent  company's  line,  and 
vice  versa.  At  the  outset  of  the  trial  the  defendant 
moved  for  judgment  on  the  pleadings,  and  his  motion 
was  denied,  as  was  also  his  motion  for  a  new  trial. 

Edwin  D.  McKeever,  and  W.  O,  Worsvnck,  for  the 
plaintiff  in  error. 

H.  N.  Casebier,  for  the  defendants  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  petition,  after  reciting  substantially 
the  facts  stated,  avers  that  the  plaintiffs  had  objected 
to  the  defendant's  maintaining  the  switch  and  notified 
him  to  remove  the  same;  that  upon  his  refusal  so  to 
do  they  had  disconnected  his  line  from  the  line  of  the 
Blue  Mound  company,  and  thlit  he  had  thereafter  re- 
attached the  same.  Their  ground  for  injunction  is  em- 
braced substantially  in  the  following  paragraph : 

"Plaintiffs  further  aver  that  they  have  no  adequate 
remedy  at  law,  and  that  they  suffer  great  annoyance 
and  inconvenience  by  reason  of  the  said  defendant's 
connecting  his  individual  telephone  with  another  tele- 
phone company's  line,  switch-board  and  exchange, 
while  being  connected  with  the  line,  switch-board  and 
exchange  of  the  Farmers'  Mutual  Telephone  Company, 
and  that  said  plaintiffs  will  suffer  irreparable  injury 
if  said  defendant  is  permitted  to  keep  his  said  indi- 
vidual telephone  so  connected  with  the  two  said  tele- 
phone companies  as  hereinbefore  alleged." 

The  defendant  contends  that  the  petition  does  not 
state  facts  sufficient  to  sustain  a  cause  of  action.  Sec- 
tion 87  of  the  civil  code  provides : 

"The  petition  must  contain,  .  .  .  second,  a  state- 
ment of  the  facts  constituting  the  cause  of  action,  in 
ordinary  and  concise  language,  and  without  repetition." 

Injunction  is  an  extraordinary  remedy,  and  is 
granted  only  where  it  appears  that  the  plaintiff  has 
no  adequate  remedy  at  law  and  if  the  defendant  be  not 
restrained  from  committing  the  wrong  the  plaintiff 
will  suffer  irreparable  injury.  Applying  the  require- 
ments of  the  code  to  this  special  requirement,  a  peti- 
tion to  be  sufficient  must  state  facts  which  show  that 
the  plaintiff  has  no  adequate  remedy  at  law  and  if  the 
injunction  be  denied  he  will  suffer  irreparable  injury. 
This  petition  merely  pleads  the  bald  conclusions,  unless 
it  be  thatathe  allegation  that  they  will  suffer  great 
^annoyance  and  inconvenience  be  an  allegation  of  spe- 
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cific  facts;  but  this  allegation  seems  to  be  almost 
equally  a  conclusion.  These  allegations  are  formal, 
and  are  properly  used  when  pleaded  in  connection  with 
facts  which,  taken  as  true,  would  constitute  annoyance, 
inconvenience  or  irreparable  injury.  There  is  no  alle- 
gation in  this  petition,  however,  that  the  line  of  the 
Blue  Mound  company  was  by  the  defendant  at  any 
time  connected  with  the  line  of  the  Independent  com- 
pany. We  think  the  petition  fails  to  state  a  cause  of 
action  in  injunction,  and  the  demurrer  thereto  should 
have  been  sustained. 

It  is  also  contended  that  the  evidence  was  insufficient 
to  sustain  the  judgment  in  favor  of  the  plaintiffs,  but 
we  need  not  discuss  this  if,  as  we  have  concluded,  the 
petition  was  insufficient  and  error  was  committed  in 
denying  the  motion  for  judgment  on  the  pleadings. 

We  have  not  been  favored  with  any  brief  on  the  part 
of  the  defendants  in  error,  and  heard  only  a  brief  oral 
argument  on  their  behalf.  Such  an  argument,  discon- 
nected with  any  brief,  is,  to  a  court  unfamiliar  with 
the  facts  and  after  days  spent  in  hearing  other  cases, 
consultating  thereon,  and  deciding  the  same,  of  little 
assistance. 

The  c^se  is  remanded,  with  instructions  to  set  aside 
the  judgment  and  to  proceed  in  accordance  with  the 
views  herein  expressed. 
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The  Citizens'  National  Bank  of  Fort  Scott  v. 
The  Bank  of  Commerce  et  al. 

No.  16,086. 
SYLLABUS  BY  THE  COURT. 

1.  Pledges — Stock — Assignment  and  Delivery  of  Certificate — 
Change  of  Possession.  The  assignment  and  actual  delivery  to 
another  of  a  certificate  of  stock  in  a  joint  stock  company,  by 
the  owner  thereof,  for  the  purpose  of  pledging  the  property 
represented  by  such  certificate  as  collateral  security  for  the 
payment  of  a  debt  of  such  owner,  is  sufficient  to  effectuate  a 
change  of  the  possession  of  such  property  from  the  owner  to 
the  holder  of  the  assigned  certificate  when  such  property  is 
not  itself  susceptible  of  delivery. 

2. Priority  of  lAens — Pledgee — Attaching  Creditor.     In 

such  a  case  the  holder  of  the  assigned  certificate  will  have  a 
right  to  the  property,  for  the  purposes  of  such  pledge^  superior 
and  prior  to  the  rights  subsequently  acquired  by  an  attaching 
creditor. 

3. Trusts  and  Trustees.    A  pledge  to  secure  a  debt  may 

be  made  in  trust  to  a  third  person  for  such  purpose  with  the 
same  effect  as  if  made  directly  to  the  creditor. 

4. Record.  The  law  relating  to  the  reg^istration  of  chat- 
tel mortgages  has  no  application  to  pledges. 

Error  from  Neosho  district  court;  James  W.  Finley, 
judge.    Opinion  filed  May  8,  1909.    Reversed. 

statement. 
This  action  was  commenced  in  the  Neosho  county 
district  court  by  the  Bank  of  Commerce  to  recover  a 
balance  due  upon  a  promissory  note  which  was  exe- 
cuted by  the  other  defendants  in  error.  One  of  the  de- 
fendants in  the  action,  Edwin  Erwin,  was  a  non-resi- 
dent of  the  state.  The  plaintiff  caused  an  attachment 
to  be  issued  against  such  defendant  and  had  it  levied 
upon  his  undivided  interest  in  an  oil-and-gas  plant. 
The  oil-and-gas  plant  was  owned  by  several  persons, 
who  styled  themselves  the  Chappie  Oil  Company,  and 
were  organized  as  a  joint  stock  company.  The  con- 
tract of  organization  indicates  how  the  original  pro- 
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meters  intended  the  property  should  be  held  by  the 
stockholders.  The  provision  relating  to  the  capital 
stock,  so  far  as  material  here,  reads : 

"(12)  The  amount  of  the  capital  stock  of  this  com- 
pany shall  be  one  hundred  thousand  dollars,  divided 
into  one  hundred  shares  of  the  par  value  of  one  thou- 
sand dollars  each.  The  interest  of  each  shareholder 
shall  be  evidenced  by  a  certificate  or  certificates  in  de- 
nomination of  one  thousand  dollars,  or  any  multiple 
thereof,  or  in  certificates  representing  one-half  share, 
of  the  par  value  of  five  hundred  dollars.  Certificates 
•  shall  be  transferable  by  indorsement  on  the  back  there- 
of and  delivery  to  the  purchaser.  When  so  indorsed 
and  delivered  the  holder  shall  become  and  be  entitled 
to  all  the  rights  and  privileges  of  the  original  holder 
thereof  and  entitled  to  all  the  rights  and  privileges  in 
said  company,  and  the  assets  thereof,  as  fully  and  to 
the  same  extent  as  other  certificate  holders." 

"(14)  All  persons  receiving  or  holding  certificates 
as  hereinbefore  provided,  and  their  assigns  and  legal 
representatives,  are  to  be  deemed  and  considered  mem- 
bers of  this  company  as  fully  and  to  same  extent  as  if 
they  had  signed  these  articles  and  subject  to  all  of  the 
conditions  and  liabilities  and  entitled  to  all  the  benefits 
and  privileges  thereof." 

The  defendant  Edwin  Erwin  was  the  owner  of  twen- 
ty-five shares  of  stock  in  this  company.  The  Citizens' 
National  Bank  of  Fort  Scott  held  a  promissory  note 
executed  by  Edwin  Erwin,  upon  which  there  was  due 
the  sum  of  $12,871.20.  To  secure  the  payment  of  this 
note  Erwin  assigned  and  delivered  his  stock  in  the 
Chappie  Oil  Company  to  E.  W.  Mintum,  in  trust  for  the 
use  and  benefit  of  the  Citizens'  bank,  as  collateral  se- 
curity for  the  note.  This  assignment  was  made  and  de- 
livered to  E.  W.  Minturn  prior  to  the  commencement 
of  the  action  in  which  the  attachment  was  levied.  The 
Citizens*  bank  set  up  these  facts  in  this  action  in  an 
interplea,  to  which  a  demurrer  filed  by  the  plaintiff 
bank  was  sustained.  The  interpleader  prosecutes 
error. 
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John  H.  Crane,  for  the  plaintiff  in  error. 
B.  F.  Shinn,  J.  B.  F.  Gates,  James  W.  Reid,  and  John 
J.  Jones,  for  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J.:  The  plaintiff  in  error  insists  that  the 
transaction  in  which  the  certificates  were  deposited 
with  Mintum,  in  trust  for  the  security  of  the  inter- 
pleading bank,  amounted  to  a  pledge  of  the  certificates, 
and  gave  a  right  to  them  superior  to  any  which  could 
thereafter  be  acquired  by  an  attachment  issued  in  a 
suit  against  the  pledgor. 

The  Bank  of  Commerce  claims  that  whatever  right 
the  Citizens'  bank  may  have  acquired  to  the  certificates, 
its  right  to  the  tangible  property  represented  thereby 
was  inferior  to  the  lien  acquired  thereon  by  an  actual 
seizure  thereof  by  a  writ  of  attachment  in  favor  of  one 
who  had  no  knowledge  or  notice  of  the  pledge. 

We  understand  that  when  personal  property  is 
pledged  the  pledgee  acquires  a  right  thereto  which  is 
superior  to  any  right  that  can  thereafter  be  given  by 
the  pledgor  or  be  acquired  by  a  subsequent  attachment 
issued  in  an  action  against  him.  (22  A.  &  E.  Encycl. 
of  L.  867,  868,  and  notes ;  Bank  v.  Harkness,  42  W.  Va.  • 
156.)  The  assignment  and  delivery  of  the  certificate 
constitutes  a  delivery  of  the  property  represented 
thereby.  (22  A.  &  E.  Encycl.  of  L.  856.)  In  the  second 
edition  of  Jones  on  Pledges  and  Collateral  Security,  sec- 
tion* 37,  it  is  said: 

"A  delivery  of  a  document  of  title,  which  serves  to 
put  the  pledgee  in  possession  of  the  goods,  is  equivalent 
to  an  actual  delivery  of  them." 

This  question  was  discussed  and  authorities  were 
collected  in  the  case  of  Bank  v.  Harkness,  42  W.  Va. 
156.  (See,  also.  Continental  Nat.  Bank  v.  Eliot  Nat. 
Bank,  7  Fed.  869.)     The  great  weight  of  authority 
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seems  to  be  that  this  kind  of  delivery  is  sufficient  to 
constitute  a  pledge.  A  completed  pledge  has  the  effect 
of  depriving  the  pledgor  of  all  control  over  the  prop- 
erty, as  far  as  the  interest  of  the  pledgee  is  concerned. 
He  can  neither  sell  nor  encumber  it  so  as  to  dispose  of 
or  impair  the  rights  of  the  pledgee  therein.  It  seems 
clear  that  what  he  can  not  do  personally  can  not  be 
done  by  a  writ  of  attachment.  Generally,  the  rule  has 
been  that  an  attachment  takes  only  the  interest  which 
the  owner  has  when  the  writ  is  levied.  In  our  view, 
the  interplea  states  substantially  that  the  plaintiff's 
attachment  was  levied  upon  personal  property  of  the 
defendant  Erwin  which  was  pledged  to  E.  W.  Mintum, 
and  was  then  in  the  latter's  possession  and  being  held 
in  trust  as  c'oUateral  security  for  the  payment  of  a  debt 
due  from  Erwin  to  the  interpleader.  These  facts,  if 
true,  would  be  sufficient  to  give  the  interpleader  a  right 
superior  to  that  of  the  attachment.  The  fact  that  the 
attachment  creditor  acted  in  good  faith  and  without 
notice  of  the  pledge  iff  not  important,  as  there  is  no 
law  requiring  pledges  to  be  recorded.  We  conclude  that 
the  demurrer  should  have  been  overruled. 

The  judgment  of  the  district  court  is  reversed,  with 
direction  to  overrule  the  demurrer  to  the  interplea  and 
proceed  in  accordance  with  the  views  herein  expressed. 
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Joseph  F.  Doyle  v.  The  Hays  Land  &  Investment 
Company. 

No.  16.086. 
SYLLABUS  BY  THE  COURT. 

1.  Judgments — Publication  Service — Description  of  Parties  — 
Assignment  of  Interest  Not  Recorded.  An  assignment  of  a 
mortgage  was  made  to  "Jessie  L.  Williams,  wife  of  Edward 
H.  Williams,''  and  was  duly  recorded.  In  a  suit  to  quiet  title, 
brought  afterward  by  the  holder  of  a  tax  deed  to  the  mort- 
gaged lands,  this  assignee  of  the  mortgage  was  made  a  party 
by  the  designation  ''Mrs.  Edward  H.  Williams,"  and  by  that 
name  was  given  notice  by  publication.  She  had  assigned  the 
mortgage  to  another  party  (under  whom  the  plaintiff  in  this 
suit  claims)  before  the  judgment  in  the  suit  to  quiet  title,  but 
this  assignment  was  not  recorded  until  afterward.  Mrs.  Will- 
iams w&s  a  widow  at  the  date  of  the  publication,  and  resided 
in  Massachusetts.  Judgment  was  rendered  in  that  suit  by 
default  against  the  defendants  therein,  including  Mrs.  Ed- 
ward H.  Williams,  quieting  title  and  barring  the  defendants 
named  from  any  interest  in  the  land.  The  plaintiff  in  that 
suit  then  sold  and  conveyed  the  land  to  another,  under  whom 
Doyle  holds  through  mesne  conveyances  by  warranty  deed  for 
a  valuable  consideration,  and  Doyle  was  in  possession  claiming 
such  title  when  this  suit  was  brought  by  the  investment  com- 
pany to  foreclose  the  mortgage  which  it  so  held  by  assignment. 
Held,  that  under  the  facts  stated  in  the  opinion  the  designa- 
tion of  Jessie  L.  Williams  as  ''Mrs.  Edward  H.  Williams"  in 
the  petition  and  notice  published  was  sufficient  to  permit  an 
adjudication  of  the  interest  and  claims  of  the  plaintiff,  hold- 
ing under  her  by  an  assignment  not  recorded  when  the  pub- 
lication was  made,  the  title  to  the  mortgage  appearing  at  that 
time  by  the  records  to  be  in  her. 

2.  Parties — Transfer  of  Interest  before  Suit — Transfer  Not  Re- 
cordedr—Proceeding  in  Error,  Where  the  records  show  a  title 
in  one  who  is  made  a  defendant  in  a  foreclosure  suit  in  order 
to  bar  his  interest  in  the  land,  and  he  pleads  title  to  the  land 
in  fee,  and  the  issues  arising  upon  such  pleading  are  fully 
tried  and  adjudicated  against  him,  he  may  maintain  a  petition 
in  error  upon  such  judgmait,  although  it  was  shown  upon  the 
trial  t^at  a  conveyance  from  him  to  another  person,  not  a 
party  to  the  suit,  had  been  made  before  the  suit  was  brought, 
it  being  also  shown  that  such  conv^ance  was  not  recorded 
14—80  KAN. 
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until  afterward  and  that  no  motion  was  made  for  substitution. 
In  this  situation  the  plaintiff  who  made  him  a  party  and  ob- 
tained a  judgment  against  him  can  make  no  valid  objection  to 
'    his  presenting  the  judgment  to  this  court  for  review. 

Error  from  Kearny  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  May  8,  1909.  Re- 
versed. 

C  r.  Clark,  and  WiUiam  Eaaton  Hutchison,  for  the 
plaintiff  in  error. 

Lee  Monroe,  and  George  A.  Kline,  for  the  defendant 
in  error. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  The  Hays  Land  &  Investment  Company 
commenced  this  suit  July  7,  1906,  to  foreclose  a  mort- 
gage made  by  William  U.  Miller  on  March  80,  1887. 
Joseph  F.  Doyle  wa^s  made  a  defendant.  The  prayer 
was  for  personal  judgment  against  Miller  on  the  prom- 
issory note  given  with  the  mortgage,  and  for  fore- 
closure against  all  the  defendants.  The  mortgage  was 
made  to  the  Equitable  Trust  &  Investment  Company, 
and  was  assigned  May  26,  1887,  to  Jessie  L.  Williams, 
wife  of  Edward  H.  Williams,  and  the  assignment  was 
recorded  in  Hamilton  county  at  a  time  when  Kearny 
county  was  attached  to  it  for  judicial  purposes.  On 
June  12,  1903,  Jessie  L.  Williams  assigned  the  mort- 
gage to  Edward  E.  Parker,  which  assignment  was  re- 
corded October  17,  1904,  and  Edward  E.  Parker  as- 
signed the  mortgage  to  the  plaintiff  June  6,  1905. 

Defendant  Miller  answered  pleading  the  statute  of 
limitations.  Defendant  Doyle  in  his  answer  alleged 
that  he  was  the  owner  of  the  land  in  fee  simple 
and  in  peaceable  possession  thereof,  denied  the  plain- 
tiff's title,  and  pleaded  a  judgment  of  the  district  court 
of  Kearny  county  in  a  suit  brought  therein  by  F.  C. 
Puckett  against  the  Equitable  Trust  &  Investment  Com- 
pany, Mrs.  Edward  H.  Williams,  and  others,  wherein 
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it  was  adjudged  that  the  title  of  F.  C.  Puckett  in  the 
real  estate  which  is  the  subject  of  this  suit  should  be 
quieted  and  all  the  defendants  named  in  the  action 
should  be  barred  from  any  right,  title,  estate  or  equity 
of  redemption  in  or  to  the  land.  The  answer  further 
alleged  that  defendant  Doyle  held  the  property  through 
mesne  conveyances  from  Puckett,  relying  upon  that 
judgment,  and  further  alleged  that  the  mortgage  had 
not  been  recorded  in  Kearny  county,  as  requirjBd  by 
chapter  107  of  the  Laws  of  1899. 

On  the  trial  the  plaintiff  dismissed  its  suit  against 
William  U.  Miller,  and  the  suit  proceeded  for  fore- 
closure only.  Defendant  Doyle  offered  in  evidence  the 
tax  deed  to  the  land  in  question,  dated  October  31, 
1902,  recorded  November  81,  1902,  in  Kearny  county, 
and  the  judgment  entered  June  28,  1903,  pleaded  in  his 
answer.  It  was  admitted  that  Puckett  conveyed  the 
land  after  this  judgment  had  been  rendered,  that  Doyle 
held  under  Puckett's  grantee  by  warranty  deed  fo|*  a 
valuable  consideration,  and  that  the  land  was  unoccu- 
pied at  the  time  the  judgment  was  rendered. 

The  petition  in  the  suit  brought  by  Puckett  was  in 
the  usual  form  to  quiet  title.  Service  was  made  by 
publication,  and  the  notice  was  directed,  among  others, 
to  Edward  H.  Williams  and  Mrs.  Edward  H.  Williams, 
his  wife,  and  was  in  the  usual  form.  The  court  allowed 
the  judgment  in  the  Puckett  case  to  be  read  in  evidence, 
reserving  its  ruling  upon  an  objection  made  thereto, 
which  it  afterward  sustained.  Thereupon  defendant 
Doyle  offered  in  evidence  the  petition,  affidavit  for  pub- 
lication and  publication  notice  in  that  case,  to  which 
the  plaintiff  objected,  and  the  objection  was  sustained. 
Judgment  was  rendered  finding  the  amount  due  on  the 
Miller  mortgage  to  be  $608,  that  Doyle  had  the  first 
lien  for  taxes  by  virtue  of  the  tax  deed  for  $70.90,  and 
barring  and  foreclosing  him  from  any  other  estate,  title 
or  interest  in  the  land. 

Defendant  Doyle  contends  that  his  title  to  the  land 
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was  perfect  and  should  have  been  sustained,  because 
the  mortgage  made  by  Miller  was  never  recorded  in 
Kearny  county,  as  required  by  the  act  of  1899,  and 
because  the  title  of  Puckett,  under  whom  he  held 
through  mesne  conveyances,  had  been  adjudged  valid 
and  his  title  quieted  against  the  Equitable  Trust  &  In- 
vestment Company  and  Mrs.  Edward  H.  Williams,  un- 
der whom  the  plaintiff  claimed  by  assignment  of  the 
mortgage. 

The  suit  of  Puckett  was  commenced  April  18,  1903. 
Before  that  time  the  Equitable  Trust  &  Investment 
Company  had  assigned  the  mortgage,  which  assign- 
ment was  recorded  October  25,  1890.  Thus  it  appears 
that  the  Equitable  Trust  &  Investment  Company  had 
no  interest  in  the  mortgage  when  the  Puckett  suit  was 
brought.  To  avoid  this  result  defendant  Doyle  in- 
sists that  the  record  of  the  assignment  was  insufficient 
to  impart  notice,  and  hence  the  owner  was  barred.  The 
objection  made  to  the  assignment  is  that  it  does  not 
sufficiently  describe  the  mortgage,  the  description  being 
that  of  a  mortgage  made  by  William  U.  Miller  to  the 
Equitable  Trust  &  Investment  Company,  and  referring 
to  the  book  and  page  of  the  record.  This  was  sufficient 
to  impart  notice. 

A  more  important  question  is  the  effect  of  the  judg- 
ment quieting  title  against  Mrs.  EdWard  H.  Williams. 
While  the  assignment  by  Jessie  L.  Williams  was  made 
before  the  judgment  in  the  Puckett  suit,  it  was  not 
recorded  until  more  than  a  year  afterward.  It  was 
held  in  Utley  v.  Fee,  83  Kan.  688,  in  a  suit  brought  by 
the  holder  of  a  tax  title  to  quiet  title,  where  he  had  no 
knowledge  or  notice  of  any  other  claim  and  no  one  was 
in  the  possession  of  the  property  holding  adversely  to 
him,  that  the  decree  in  his  favor  quieted  his  title 
against  all  persons  holding  under  the  original  owners 
by  deeds  previously  executed  but  "not  recorded.  Fol- 
lowing this  rule,  if  the  publication  was  sufficient  it 
bound  the  plaintiff,  who  held  under  assignments  made 
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before,  but  not  recorded  until  after,  the  decree  was  en- 
tered. It  is  true  that  in  the  assignment  made  by  her 
she  is  described  as  Jessie  L.  Williams,  and  signed  the 
instrument  by  that  name,  but  the  assignment  had  not 
been  recorded  when  the  suit  was  brought  nor  when  the 
decree  was  entered,  and  in  the  assignment  made  to  her, 
which  was  on  record  at  these  dates,  she  was  described 
as  "Jessie  L.  Williams,  wife  of  Edward  H.  Williams." 
The  mortgage  then  appeared  of  record  to  be  owned  by 
Jessie  L.  Williams,  wife  of  Edward  H.  Williams.  In 
all  the  proceedings,  including  the  publication  notice  in 
the  Puckett  suit,  she  was  designated  only  as  ''Mi^.  Ed- 
ward H.  Williams."  The  vital  question  here  is  whether 
the  n9tice  was  suflScient  to  bind  the  plaintiff,  holding 
under  Jessie  L.  Williams  by  an  assignment  recorded 
after  the  decree.  It  was  admitted  that  Edward  H.  Will- 
iams died  in  1899.  Although  Mrs.  Williams  was  de- 
scribed as  the  wife  of  Edward  H.  Williams,  she  was  in 
fact  his  widow. 

Notice  to  non-residents  is  required  to  be  published 
in  the  county  where  the  land  is  situated.  This  gives 
notoriety  to  the  proceedings,  from  which  it  may  be  pre- 
sumed that  a  party,  if  he  do  not  in  fact  see  the  notice, 
will  learn  of  it,  because  of  his  interests  in  the  locality. 
It  may  be  presumed  that  the  plaintiff  in  the  suit  to 
quiet  title,  claiming  to  own  this  land  under  the  tax 
deed,  consulted  the  records  to  ascertain  who  were  nec- 
essary parties  to  be  made  defendants  in  the  suit,  and 
finding,  among  others,  that  Jessie  L.  Williams,  wife  of 
Edward  H.  Williams,  appeared  by  the  record  to  own 
this  mortgage,  he  made  her  a  party  by  the  name  "Mrs. 
Edward  H.  Williams."  The  notice- contained  a  descrip- 
tion of  the  land  and  named  the  party  with  sufficient 
precision  fairly  to  indicate  her  identity  and  challenged 
her  attention  and  inquiry.  It  can  not  be  said  that  Mrs. 
Williams  and  the  parties  holding  under  her  or  other- 
wise interested  in  the  land  would  be  misled  by  the 
name  by  which  she  was  designated. 
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"Notice  is  all  that  is  required  to  confer  jurisdiction. 
To  obtain  complete  and  definite  information  the  parties 
served  must  follow  up  the  suggestions  contained  in  the 
notice  by  due  investigation  and  inquiry."  (Sharp  v. 
McColm,  79  Kan.  772,  776.) 

In  Fanning  v.  Krapfl,  61  Iowa,  417,  it  was  held  upon 
a  demurrer  to  a  petition  that  service  by  publication 
of  a  notice  directed  to  P.  T.  B.  Hopkins,  wife  of  John 
C.  Hopkins,  did  not  give  the  court  jurisdiction  of  T. 
Phelia  Boyd  Hopkins  or  T.  P.  B.  Hopkins.  After  the 
cause  was  remanded  to  the  district  court  a  pleading 
was  filed  in  which  it  was  alleged  that  T.  P.  B.  Hopkins 
was  in  fact  the  wife  of  John  C.  Hopkins  when  the  no- 
tice was  published  and  when  the  judgment  was  ren- 
dered,'and  that  she  was  better  known  in  the  county  as 
the  wife  of  John  C.  Hopkins  than  by  her  Christian 
name  or  by  the  initial  letters  of  that  name.  The  dis- 
trict court  struck  out  this  averment,  holding  that  the 
publication  of  the  notice  as  it  had  been  made  did  not 
give  the  court  jurisdiction  of  T.  P.  B.  Hopkins.  In. a 
review  of  this  second  judgment  the  apparent  effect  of 
the  former  opinion  was  very  greatly  changed.  The 
court  said : 

"  'The  office  of  the  notice  is  in  part  to  give  the  pen- 
dency of  the  action  notoriety.  It  should  be  such  that 
others  than  the  defendant,  seeing  it,  and  knowing  the 
defendant,  or  knowing  of  him,  would  not  probably  be 
misled  by  it  as  to  the  person  for  whom  it  was  intended.' 
.  .  .  The  notice  should  describe  the  party  to  whom 
it  is  directed  with  such  certainty  as  that  neither  he, 
nor  other  persons  acquainted  with  or  knowing  him, 
could  reasonably  be  misled  by  it  as  to  the  person  for 
whom  it  was  intended;  and  it  seems  to  us  that,  con- 
ceding the  truth  of  the  allegations  stricken  from  the 
answer,  the  notice  in  question  was  sufficient  to  give  the 
court  jurisdiction  of  T.  P.  B.  Hopkins.  ...  If  the 
same  notice  had  been  served  personally  upon  her,  there 
could  be  no  question,  we  think,  but  that  the  court  would 
have  acquired  jurisdiction  of  her  by  the  service,  and 
any  notice  which  would  give  jurisdiction  if  personally 
served  upon  the  party  is  good  when  served  by  publica- 
tion, if  that  publicity  of  the  pendency  of  the  action 
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which  the  law  intends  is  thereby  given.  That  is,  a  de- 
scription in  the  notice  of  the  person  intended,  which 
would  be  sufficient  if  the  service  was  personal,  is  also 
sufficient  when  the  service  is  by  publication,  if  those 
who  know  the  person  intended  would  naturally  recog- 
nize him  by  that  description."  (Fanning  v.  Krapfl,  68 
Iowa,  244,  246,  247.) 

In  Schee  v.  La  Grange,  78  Iowa,  101,  the  effect  of  a 
decree  quieting  title  entered  by  default  upon  a  publica- 
tion notice  was  considered.  One  of  the  defendants  had 
been  designated  as  Charles  A.  Luckenbough,  assignee 
of  Benjanxin  G.  Unangst.  His  name  in  fact  was 
Charles  A.  Luckenbach.  An  objection  being  made  to 
this  decree,  the  court  said : 

"Absolute  accuracy  in  names  in  such  cases  is  not  re- 
quired. The  proceeding  as  against  Luckenbach  and 
Chapman  is  in  their  representative  capacity,  and  they 
are  thus  described  in  both  notice  and  petition.  Where 
parties  are  thus  relatively  designated,  there  is  less  rea- 
son for  a  technical  adherence  or  exactness  as  to  names 
than  in  other  cases.  In  Fanning  v.  Krapfl,  68  Iowa, 
244,  this  court  gave  a  rule  which  we  think  is  author- 
ized by  precedent  and  reason,  and  guides  to  a  proper 
conclusion  in  this  case."   (Page  106.) 

In  Cruzen  v.  Stephens,  123  Mo.  337,  it  was  held  that 
a  service  by  publication  of  notice  addressed  to  "Etta  R, 

Fisher  and Fisher,  her  husband,'*  (p.  344)  was 

valid  as  against  a  collateral  attack.  The  action  was  in 
ejectment.  The  defendants  claimed  title  under  a  sher- 
iff's sale  in  a  tax  suit,  wherein  judgment  had  been  ren- 
dered by  publication.    The  court  said : 

"The  object  of  giving  notice  by  publication  is  to  ad- 
vise the  parties,  to  whom  the  notice  is  directed,  of  the 
proceedings  mentioned. 

"If  the  notice  effectively  does  that,  it  should  be  held 
sufficient  against  any  collateral  attack. 

"Judge  Vanfleet  thus  summarizes  the  rule  deducible 
from  principle  and  weD-considered  cases:  That  the 
omission  of  the  name  of  a  defendant  from  the  process 
makes  the  judgment  void  in  respect  to  him,  is  plain; 
but,  where  he  is  so  described  that  he  would  not  be 
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misled,  it  is  not  void.'  (Vanfleet's  Collateral  Attack, 
§§  356,  361.) 

"It  certainly  seems  to  accord  with  just  principles  of 
law  and  of  common  sense  that  where  the  notice  names 
the  parties  defendant  with  sufficient  definiteness  to 
plainly  indicate  their  ident;ity,  it  should  be  held  good 
and  not  void,  when  questioned  in  this  collateral  way. 

"Here  the  notice  in  effect  was  directed  to  Etta  R. 
Fisher  and  Mr.  Fisher,  her  husband.  It  would  have 
been  practically  no  more  informative  of  the  identity 
of  John  Fisher,  her  husband,  had  the  blank  in  the  order 
and  in  the  petition  in  that  case  been  filled  with  his 
first  name."   (Page  345.) 

In  the  assignment  of  the  mortgage  under  which  the 
plaintiff  in  this  suit  claims  title,  the  descriptive  words 
"wife  of  Edward  H.  Williams"  were  added  to  the  jiame 
"Jessie  L.  Williams."  This  designation,  by  the  reg- 
istry of  the  assignment,  became  a  part  of  the  recorded 
title,  imparting  notice  not  only  to  third  persons  but  to 
the  assignee,  Parker,  and  the  plaintiff  holding  under 
him,  of  the  fact  that  Jessie  L.  Williams  was  the  wife  of 
Edward  H.  Williams.  They  would  have  been  bound 
by  notice  duly  published  against  Jessie  L.  Williams; 
ought  they  not  to  be  equally  bound  by  notice  to  Mrs. 
Edward  H.  Williams,  which  is  only  another  way  of 
designating  the  wife  of  Edward  H.  Williams,  the  very 
person  named. in  the  assignment  through  which  they 
derive  title? 

In  Blinn  v.  Chessman,  49  Minn.  140,  it  appeared  that 
a  conveyance  had  been  made  to  the  defendant  and  re- 
corded under  the  name  "George  Cheeseman."  Chess- 
man left  the  state  and  became  a  non-resident.  An 
.  action  was  commenced  by  one  Leonard,  who  claimed  to 
own  the  property,  against  Chessman  to  determine  ad- 
verse claims.  The  service  was  by  publication  against 
"George  Cheeseman,"  and  judgment  was  rendered  by 
default  excluding  him  from  any  interest  in  the  land. 
In  another  action  to  recover  the  land  this  judgment 
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was  offered  in  evidence.  The  trial  court  held  the  judg- 
ment valid.    On  review  it  was  said : 

"The  court  was  right  in  treating  the  judgment  as 
binding  upon  this  defendant,  so  far  as  concerned  his 
interest  in  this  land.  This  conclusion  is  not  based  upon 
th^  ground  of  the  likeness  of  the  two  names,  either  in 
spelling  or  in  sound ;  but  upon  the  ground — upon  which 
also  the  decision  of  the  court  below  was  placed — ^that 
the  defendant  is  to  be  deemed  to  have  adopted  the  name 
of  Cheeseman  for  the  purpose  of  acquiring  and  holding 
the  title  to  this  land,  and  he  can  have  no  reason  to  com- 
plain that  he  is  so  designated  in  legal  proceedings  call- 
ing in  question  the  validity  of  the  title  so  acquired  and 
held.  From  the  fact  that  this  was  not  his  true  name  it 
does  not  follow,  that  the  court  did  not  acquire  jurisdic- 
tion. If  he  had  assumed  this  name,  or  any  other,  gen- 
erally, and  for  all  purposes,  and  especially  if  he  had 
come  to  be  known  by  the  name  assumed,  there  would  be 
no  doubt  that  legal  proceedings  against  him  in  such 
name  would,  in  general,  be  sustained.  The  name  is 
not  the  person,  but  only  a  means  of  designating  the 
person  intended ;  and  where  one  assumes  and  comes  to 
be  known  by  another  name  than  that  which  he  prop- 
erly bears^  that  name  may  be  effectually  employed  for 
the  purpose  of  designating  him.  If  such  a  name  is  em- 
ployed m  legal  process  or  notices,  whether  served  per- 
sonally or  by  publication — where  such  service  is  au- 
thorized, the  notice  is  effectual;  the  person  who  has 
assumed  the  name  is  presumed  to  understand  that  the 
process  or  notice  addressed  in  that  name  is  addressed 
to  him.  ...  He  not  only  accepted  the  conveyance 
made  to  himself  by  that  name,  but  he  placed  it  on  rec- 
ord, for  the  purpose,  and  with  the  effect,  presumably, 
of  giving  notice  to  the  world  that  the  title  had  been  so 
conveyed  and  was  so  held.  He  must  be  deemed  to  have 
understood  that  thereafter  persons  becoming  inter- 
ested in  the  land  would  consult  the  record,  and  might 
be  expected  to  act  upon  the  notice  thus  communicated 
to  them."   (Pages  145, 146.) 

In  Thompson  v.  McCorkle,  136  Ind.  484,  the  publi- 
cation against  "John  McCorkle,  and McCorkle, 

his  wife,"  was  held  to  be  insufficient,  and  in  the  opinion 
the  court  used  the  language  quoted  by  Mr.  Justice 
Greene  in  Whitney  v.  Masemore,  75  Kan.  522,  to  the 
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effect  that  in  a  suit  to  quiet  title  after  the  death  of 
John  McCorkle  the  notice  was  not  sufficient  to  bring 
his  widow  within  the  jurisdiction  of  the  court.  The 
Indiana  case  was  an  action  to  set  aside  a  judgment 
entered  upon  publication  notice  for  fraud  in  obtaining 
it.    In  the  opinion  that  court  said : 

"The  complaint  shows  that  plaintiff  resided  in  Shelby, 
county,  Indiana,  for  seventy  years  continuously,  and 
that  the  only  service,  as  to  her,  was  by  publication  ad- 
dressed to McCorkle,  wife  of  John  McCorkle; 

that  the  husband  had  died  May  20,  1880. 

"We  recognize  the  rule  that. even  on  constructive 
service  the  question  of  the  jurisdiction  of  a  court  of 
record  over  the  parties  to  any  domestic  judgment  must, 
in  all  coDateral  proceedings  where  fraud  is  not  shown, 
be  determined  by  the  record,  where  the  jurisdiction 
affirmatively  appears  from  the  record.  In  such  case  it 
would  import  absolute  credit  and  verity  and  parties 
could  not  be  heard  to  impeach  it.  In  other  words,  it 
will  be  conclusively  presumed  that  the  court  acted  upon 
ample  evidence  and  with  due  deliberation  before  ma- 
king such  statement;  and  the  judgment  will  be  impreg- 
nable to  any  collateral  assault  by  proof  aliunde. 

"In  Muncie  v.  Joest,  Treas.,  74  Ind.  409,  the  court 
says:  There  is  a  clear  distinction  between  cases  in 
which  there  is  no  notice  whatever,  and  those  in  which 
there  is  a  mere  defective  or  irregular  notice.  The 
general  rule  upon  the  subject,  deducible  from  the 
authorities,  may  be  thus  stated:  If  there  is  no 
notice  whatever,  and  this  affirmatively  appears  upon 
the  face  of  the  proceedings,  the  judgment  will  be  void, 
and  may  be  overthrown  by  a  collateral  attack.  If  a 
court,  having  jurisdiction,  .  .  .  and  required  to 
determine  all  jurisdictional  questions,  either  expressly 
or  impliedly,  adjudges  that  notice  was  given,  its  de- 
cision will  repel  a  collateral  attack,  unless  the  record  of 
the  court  affirmatively  show  that  no  notice  was  given ; 
and  this  is  so  although  the  record  show  a  defective  and 
irregular  notice.'  "     (Page  490.) 

Thus  it  appears  that  the  statement  in  the  opinion  that 
the  judgment  against  Mrs.  McCorkle  was  void  was 
made  concerning  a  direct  proceeding  to  set  aside  that 
judgment,  and  not  in  a  collateral  action,  as  in  this  case. 
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The  distinction  between  the  effect  of  judgments  when 
directly  aasailed  and  when  attacked  in  a  collateral  ac- 
tion is  well  known,  and  is  stated  in  Sharp  v.  McColm, 
79  Kan.  772,  and  in  the  cases  cited. 

It  is  urged  that  the  designation  of  the  party  as  the 
wife  of  Edward  H.  Williams  was  incorrect  because  she 
was  at  that  time  a  widow.  It  must  be  remembered, 
however,  that  this  designation  was  taken  from  the 
record.  It  appears  that  she  was  a  resident  of  Massa- 
chusetts, and  it  can  not  be  presumed  that  Puckett,  when 
he  commenced  his  suit,  had  knowledge  of  the  death  of 
her  husband. 

In  Jones  v.  Kohler  et  al.,  137  Ind.  528,  it  was  held 
that  where  a  married  woman  interested  in  land  shifted 
about  from  place  to  place,  and  her  whereabouts  had 
been  unknown  for  many  years,  notice  by  publication 
in  a  suit  to  quiet  title  against  her  by  her  former  name 
was  sufficient,  although  her  husband  had  died  and  she 
had  since  married.    The  court  said : 

•  "In  this  instance  the  notice  was  given  to  the  inter- 
ested party  in  the  only  name  by  which  she  was  known 
within  the  jurisdiction  of  this  state,  the  only  name  by 
which,  as  she  well  knew,  she  would  be  dealt  with  in  this 
state,  that  name  in  which  she  would  necessarily  be 
notified  of  the  pendency  of  legal  proceedings,  and  that 
name  which,  when  reading  the  notice,  she  would,  of 
course,  understand  to  apply  to  herself."    (Page  531.) 

The  decisions  upon  this  subject  are  numerous  and 
not  harmonious.  Many  of  them  are  reviewed  in  Van- 
fleet's  Collateral  Attack,  sections  355  to  367,  inclusive, 
and  later  decisions  are  cited  in  volume  40  of  the 
American  Digest,  Century  edition,  columns  2673,  2674. 
Vanfleet,  at  section  367,  calls  attention  to  the  fact  that 
the  distinction  between  direct  and  collateral  proceed- 
ings has  not  always  beeh  kept  in  view,  which  fact  may 
account  for  some  of  the  apparent  conflict.  The  author 
concludes  that  the  notice  is  sufficient  as  against  col- 
lateral attack'  if  the  defendant  is  so  designated  or  de- 
scribed that  after  reading  it  he  could  not  be  misled. 
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In  Whitney  v.  Masemore,  75  Kan.  522,  the  publica- 
tion was  against  " Whitney,  and Whit- 
ney, his  wife."  The  Christian  name  of  neither  was 
given,  and  there  was  nothing  to  distinguish  the  Whit- 
neys  so  sued  from  other  persons  bearing  that  surname. 
The  case  is  easily  distinguishable  from  the  one  now 
under  consideration.  The  name  used  in  this  publica- 
tion would  attract  the  attention  of  the  widow,  and  this 
designation,  appearing  in  the  record,  would  give  notice 
to  the  assignees.  The  important  question  is  the  effect 
of  this  notice  upon  them,  for  Mrs.  Williams  had  parted 
with  her  interest  befpre  the  publication  was  made.  The 
notice  must  be  held  sufficient  as  against  a  collateral 
attack. 

The  judgment  in  the  Puckett  suit  should  have  been 
received  in  evidence,  together  with  the  papers  offered 
in  connection  therewith.  Defendant  Doyle  being  a 
purchaser  for  value,  after  that  judgment  had  been 
rendered,  appeared  to  hold  the  land  free  from  the 
claims  of  the  plaintiff  under  the  mortgage.  (Howard, 
Adm'r,  v.  Entreken,  Adm'r,  24  Kan.  428;) 

The  case-made  does  not  contain  copies  of  the  peti- 
tion, publication  notice  and  printer's  frfiidavit,  but  does 
contain  a  statement  that  these  papers  were  offered  in 
evidence,  and  that  the  petition  was  in  the  usual  and 
regular  form,  praying  that  title  to  the  lands  in  ques- 
tion be  quieted  and  that  the  defendants,  whose  names 
were  stated,  be  barred  of  any  right,  title,  interest  or 
equity  in  the  land.  The  case-made  also  states  that  the 
affidavit  for  publication  was  in  the  usual  form  to  obtain 
service  on  non-resident  defendants,  and  that  it  named 
the  same  defendants  as  the  petition.  It  is  also  stated 
that  the  notice  of  publication  was  in  the  usual,  regular 
form,  and  included  the  names  of  the  same  defendants 
and  described  the  land  as  in  the  petition.  The  case- 
made  also  states  that  the  printer's  affidavit  of  publica- 
tion was  in  the  usual,  regular  form,  showing  that  the 
publication  had  been  made  as  required  by  law.    The 
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plaintiff  contends  that  as  the  case-made  does  not  con- 
tain copies  of  these  papers  this  court  can  not  determine 
whether  the  petition  stated  a  cause  of  action,  whether 
the  affidavit  for  publication  was  a  sufficient  basis  there- 
for, whether  the  publication  imparted  notice,  or 
whether  the  printer's  affidavit  proved  the^  publication ; 
and  that,  in  the  absence  of  such  proof,  it  must  be  pre- 
sumed that  the  district  court  decided  correctly  in  re- 
jecting the  judgment.  The  statute  requires  that  the 
case-made  shall  contain : 

"A  statement  of  so  much  of  the  proceedings  and  evi- 
dence, or  other  matters  in  the  action,  as  may  be  neces- 
sary to  present  the  errors  complained  of  to  the  supreme 
court."    (Civ.  Code,  §  547.)* 

The  case-made  may  be  very  brief,  and  was  devised 
mainly  for  the  purpose  of  abridging  the  record  and  les- 
sening the  expenses  of  review.  (Neiswender  v.  James, 
41  Kan.  463.)  This  beneficent  purpose  has  not  always 
been  kept  in  view.  It  is  not  necessary  to  set  out  copies 
of  lengthy  documents;  a  brief  summary  of  their  con- 
tents, including  all  that  is  material,  is  sufficient.  If 
upon  the  service  of  the  case  this  summary  is  deemed  in- 
sufficient, amendments  may  be  suggested.  Proof  of  the 
proper  publication  must  be  presumed  from  the  fact  that 
a  judgment  was  rendered  upon  it.  The  record  appears 
to  be  sufficient  fairly  to  present  the  errors  complained 
of  for  the  consideration  of  this  court. 

After  defendant  Doyle  had  rested  the  plaintiff  in 
rebuttal  offered  in  evidence  the  record  of  a  conveyance 
of  the  land  in  question  from  Doyle  to  John  F.  Walthel, 
dated  June  18,  1906,  and  recorded  July  18,  1906,  and 
it  is  now  insisted  that  Doyle  has  no  right  to  a  review 
here.  The  plaintiff  alleged  in  its  petition  that  Doyle 
claimed  an  estate  or  interest  in  the  land  which  was  in- 
ferior to  the  lien  of  the  plaintiff's  mortgage,  and  prayed 
that  Doyle,  with  the  other  defendants,  be  foreclosed. 
Issues  were  made  and  the  trial  proceeded  throughout 
upon  the  theory  that  Doyle  did  claim  such  interest,  and 
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that  interest  was  adjudicated.  The  judgment  being 
against  Doyle,  he  instituted  proceedings  in  error  to  this 
court  as  any  other  litigant.  Section  40  of  the  civil  code 
provides  that  upon  the  transfer  of  an  interest  during 
the  pendency  of  an  action  it  may  be  continued  in  the 
name  of  the  original  party  or  the  court  may  allow  sub- 
stitution to  be  made.  The  conveyance  was  not  recorded 
until  after  this  suit  had  been  conmienced,  hence  the  de- 
fendant Doyle  was  a  proper  party,  and,  if  he  and  his 
grantee  were  content  to  have  it  proceed  to  judgment 
against  him,  it  is  riot  perceived  why  the  plaintiff  should 
complain. 

It  is  not  necessary  to  consider  the  effect  of  the  stat- 
ute of  1899,  relative  to  the  recording  of  mortgages  in 
Kearny  county. 

The  effect  of  the  tax  deed  as  a  muniment  of  title  was 
not  open  to  consideration  in  this  case.  (Brenholts  v. 
Miller,  ante,  p.  185.) 

The  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


The  State  op  Kansas  v.  Henry  Werner. 

Na  16,041. 
SYLLABUS  BY  THE  COURT. 

Injunction — Liquor  Nuisance — Restraining  Order  by  Probate 
Judge — Contempt.  In  a  proceeding  brought  under  chapter 
338  of  the  Laws  of  1903  to  enjoin  the  maintaining  of  a  place 
where  intoxicating  liquors  are  sold  and  kept  for  sale  a  tem- 
porary restraining  order  may  be  granted  when  the  suit  is 
begun;  and  in  case  of  the  absence  of  the  district  judge  from 
the  county  or  of  his  disqualification  or  inability  to  act  when 
the  application  for  the  injunction  is  made  the  probate  judge 
may  g^ant  a  temporary  restraining  order,  and  the  dis- 
obedience of  such  an  order  may  be  punished  as  a  contempt. 
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Error  from  Leavenworth  district  court,  James  H. 
GiLLPATEiCK,  judge.  Opinion  filed  May  8,  1909.  Re- 
versed. 

Fred  S.  Jackson,  attorney-general,  and  Charles  D. 
Shukers,  special  assistant  attorney-general,  for  The 
State. 

Dawes  &  Rutherford,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  deliverd  by 

Johnston,  C.  J. :  The  state  brought  a  suit  against 
Henry  Wemer  to  enjoin  him  from  maintaining  a  place 
where  intoxicating  liquors  were  sold  and  kept  for  sale 
in  violation  of  law.  When  the  suit  was  begun  the  dis- 
trict judge  was  absent  from  the  county,  and  hence  the 
petition  and  verified  application  were  presented  to  the 
probate  judge,  who  granted  a  preliminary  injunction, 
or  restraining  order.  The  defendant  was  duly  served 
with  summons,  and  also  with  the  order  of  injunction. 
Later  the  defendant  was  cited  before  the  court  to 
answer  an  accusation  that  he  was  still  maintaining  a 
nuisance  in  violation  of  the  injunction  order  previously 
issued  by  the  probate  judge.  His  answer  to  the  charge 
of  contempt  was  that  the  probate  judge  had  no  au- 
thority to  grant  an  injunction  or  restraining  order, 
and,  as  the  order  issued  by  him  was  void,  there  was 
no  contempt.  On  a  demurrer  to  the  answer  the  court 
sustained  the  contention  of  defendant  and  dismissed 
the  contempt  proceedings.  The  state  complains  of  this 
ruling. 

The  statute  authorizing  a  proceeding  by  the  state 
to  abate  and  enjoin  the  nuisance  above  mentioned  pro- 
vides that  an  injunction  may  be  granted  at  the  com- 
mencement of  the  suit  without  requiring  a  bond,  and 
that  any  person  violating  the  terms  "of  any  injunc- 
tion" granted  in  such  suit  shall  be  punished  for  con- 
tempt.    There  appears  to  have  been  a  contention  by 
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the  defendant  that  the  order  made  was  what  is  designa- 
ted as  a  "temporary  injunction,"  an  order  which  the 
probate  judge  has  no  authority  to  issue.  Formerly  a 
probate  judge  had  authority  to  allow  a  temporary  in- 
junction, and  this,  under  oth^r  provisions  of  the  code, 
might  be  continuied  in  force  until  a  review  of  the  same 
was  had  in  the  supreme  court.  The  legislature  of  1901 
amended  the  code  in  this  particular  by  providing  that 
only  temporary  restraining  orders  should  be  granted 
by  the  probata  judge.  (Laws  1901,  ch.  281;  Civ.  Code, 
§  239.)  While  the  order  issued  in  this  case  has  some 
of  the  characteristics  of  a  temporary  injunction,  it  is 
open  to  the  interpretation  that  it  is  an  order  that  the 
probate  judge  had  authority  to  grant,  namely,  a  tem- 
porary restraining  order.  The  accusation  filed  by 
the  state  treated  the  order  granted  as  a  temporary 
restraining  order,  and  the  district  court  specifically  de- 
cided that  the  probate  judge  had  no  authority  to  issue 
a  temporary  restraining  order.  The  question  then  is 
fairly  before  the  court  whether  the  probate  judge  is 
authorized  to  issue  temporary  restraining  orders  in 
such  cases. 

The  statute  providing  for  abating  and  enjoining  a 
nuisance,  as  will  be  observed,  does  not  undertake  to 
prescribe  methods  for  enforcing  the  remedy  of  injunc- 
tion in  this  class  of  nuisances,  and  hence  the  general: 
provisions  of  the  code  regulating  the  granting  of  in- 
junctions apply.  The  kind  of  injunction  to  be  issued 
at  the  commencement  of  such  a  ^uit  is  not  stated. 
The  code  provides  for  perpetual  and  provisional  in- 
junctions. Of  course,  it  was  not  contemplated  that  a 
perpetual  injunction  should  be  allowed  at  the  com- 
mencement of  the  suit.  The  provisional  injunctions 
provided  for  in  the  code  are  divided  into  temporary 
injunctions  and  temporary  restraining  orders.  It  can 
hardly  be  contended  that  because  one  of  these  is 
designated  as  a  restraining  order  it  is  not  to  be  re- 
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^rded  as  an  injunction.  The  code  defines  an  injunc- 
tion as  "a  command  to  refrain  from  a  particular  act. 
It  may  be  the  final  judgment  in  an  action,  or  may  be 
allowed  as  a  provisional  remedy,  and  when  so  allowed 
it  shall  be  by  order."  (Civ.  Code,  §  237.)  There  is 
little,  if  any,  difference  between  a  temporary  injunction 
and  a  temporary  restraining  order,  except  as  to  dura- 
tion.   (The  State  v.  Johnston,  78  Kan.  615.) 

What  is  designated  as  a  temporary  injunction  may 
ordinarily  be  issued  at  the  commencement  of  the  suit, 
with  or  without  notice,  as  the  court  or  judge  may  de- 
termine; but  as  such  injunction  remains  in  force  until 
liie  final  hearing,  or  until  it  is  set  aside  by  the  court,  it 
is  rarely  granted  without  notice.  Then,  again,  an  order 
allowing  or  refusing  a  temporary  injunction  may  be 
reviewed  in  the  supreme  court  before  the  final  hear- 
ing of  the  cause,  and  in  that  way  the  life  of  the  order 
may  be  greatly  extended.  Instead  of  granting  an 
order  of  such  duration  or  effect  the  court  or  judge  may 
require  notice  to  be  given  to  the  defendant  of  the  ap- 
plication for  a  temporary  injunction  and  in  the  mean- 
time grant  a  temporary  restraining  order  which  shall 
only  remain  in  force  until  the  time  fixed  for  the  hear- 
ing upon  notice.  (Civ.  Code,  §  240.)  After  a  party 
has  answered  a  temporary  injunction  can  not  be  is- 
sued except  upon  notice,  but  even  in  that  case  a  tem- 
porary restraining  order  may  be  issued  which  will 
remain  in  force  until  the  decision  of  the  application  for 
an  injunction.  (Civ.  Code,  §  241.)  The  order  so  is- 
sued is  injunctional  in  character,  and  has  the  same 
efficacy  while  it  is  in  force  as  any  other  injunction.  It 
falls  within  the  statutory  definition  of  an  injunction; 
that  is,  it  is  '"a  conmiand  to  refrain  from  a  particular 
act."  (Civ.  Code,  §  237.)  It  is  made  lo  be  obeyed, 
and  the  disobedience  of  the  same  is  necessarily  con- 
tempt. 

The  temporary  restraining  order  allowed  by  the 

16—80  KAN. 
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probate  judge  is  more  temporary  in  character  than  a 
temporary  injunction,  but  it  is  as  imperative  and  bind- 
ing while  it  is  in  force  as  any  other  injunction,  and  a 
violation  of  the  order  is  as  marked  a  case  of  contempt 
as  would  be  the  violation  of  a  perpetual  injunction.  It 
is  suggested  that  The  State  v.  Jepson,  76  Kan.  644,  in 
effect  holds  that  a  restraining  order  may  not  be  issued 
in  this  class  of  cases.  In  that  case  it  was  held  that  in 
proceedings  of  this  kind  the  state  is  entitled  to  an 
order  of  injunction  at  the  commencement  of  the  action, 
without  notice.  No  question  was  raised  there  as  to  the 
character  of  the  temporary  order  to  be  issued,  and  no 
distinction  was  drawn  between  tempoi^ary  injunctions 
and  temporary  restraining  orders.  It  was  decided  that 
the  judge  was  not  justified  in  refusing  a  temporary 
order  because  no  notice  of  the  application  had  been 
given  to  the  defendant.  In  such  a  case  it  is  the  duty 
of  the  judge  to  grant  a  provisional' injunction  when 
the  suit  is  begun,  to  be  in  force  until  the  final  hearing, 
or  else  an  order  restraining  the  parties  until  the  time 
fixed  for  hearing  upon  notice. 

The  legislature,  having  brought  nuisances  under  the 
prohibitory  law  within  the  scope  of  the  remedy  of  in^ 
junction  without  providing  specific  methods  for  its  en- 
forcement, manifestly  intended  that  the  general  rules 
of  procedure  should  control  so  far  as  they  were  ap- 
plicable. Nothing  in  the  act  is  inconsistent  with  the 
rule  providing  for  the  allowance  of  restraining  orders, 
and  when  such  an  order  is  granted  it  must  be  obeyed, 
and  the  disobedience  of  it  is  punishable  as  a  contempt 

The  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings. 
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The  State  op  Kansas,  exrel.  Fred  S.  Jackson,  as  At- 
tomey-general,  v.  W.  E.  Bentley  et  al. 

No.  16»280. 
SYLLABUS  BY  THE  COURT. 

1.  Notice — Estdblishment  of  a  High  School — Statutory  Provi- 
sions Mandatory.  The  statute  providing  for  a  high  school  in 
Gove  county  (Laws  1903,  ch.  445)  directed  the  county  commis- 
sioners at  their  first  regular  session  after  the  passage  of  the 
act  to  publish  a  notice  for  six  weeks  that  they  would  consider 
a  petition  for  the  establishment  of  such  school.  No  action 
was  taken  by  the  board  until  July  11, 1903,  when  it  considered 
the  petition  and  made  an  order  that  the  school  be  established. 
A  notice  signed  by  the  chairman  of  the  board  and  the  county 
clerk  had,  however,  been  published  for  seven  weeks  prior  to 
such  meeting,  but  only  five  weeks  after  June  1,  the  date  when 
the  statute  took  effect  by  publication.  Held,  that  the  publica- 
tion of  the  notice  as  required  by  law  for  six  weeks  after  the 
act  took  effect  was  a  condition  precedent  to  the  establish- 
ment of  such  school,  without  which  it  could  not  be  legally 
established. 

2. Same.    Until  the  act  took  effect  the  commissioners  had 

no  more  power  to  give  the  notice  than  to  make  the  final  order, 
and  the  words  ''the  passage  of  this  act,"  in  section  3  of  the 
statute,  relate  to  the  time  that  it  should  take  effect. 

Original  proceeding  in  quo  warranto.  Opinion  filed 
May  8,  1909.    Judgment  for  the  plaintiff. 

Fred  S.  Jackson,  attorney-general,  for  The  State; 
A.  D.  GiUceson,  Lee  Monroe,  and  George  A.  Kline,  of 
counsel. 

John  S.  Dawson,  for  the  defendants. 

The  opmion  of  the  court  was  delivered  by 

Benson,  J. :  This  is  an  action  to  oust  the  defendants 
from  exercising  the  duties  of  trustees  of  a  county  high 
school  in  Gove  county.  The  defendants  claim  to  exer- 
cise their  powers  by  virtue  of  proceedings  taken  under 
the  following  statute : 
''An  Act  establishing  a  county  high  school  in  Gove  county,  Kan- 
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sas,  and  providing  for  the  maintenance  and  support  of  such 
high  school. 

**Be  it  enacted  by  the  Legislature  of  the  State  of  Kansas: 

"Section  1.  Whenever  there  shall  be  presented  to 
the  board  of  county  commissioners  of  Gove  county  a 
petition  praying  for  the  establishment  of  a  county  high 
school,  signed  by  a  majority  of  the  legal  voters  of  said 
county,  as  shown  by  the  votes  cast  for  county  superin- 
tendent at  the  last  preceding  election  for  that  office, 
duly  certified  by  the  township  trustees  from  the  several 
townships  where  said  petitioners  reside  that  the  peti- 
tioners are  actual  residents  of  the  township  and  voters 
at  the  time  the  certificate  is  made  by  the  trustee,  such 
board  of  county  commissioners  shall  at  their  next  regu- 
lar session  make  an  order  establishing  a  county  high 
school  at  Gove  City,  in  said  county,  and  shall  forthwith 
appoint  a  board  of  trustees  for  the  same,  in  accordance 
with  the  provisions  of  the  general  statutes  providing 
for  the  appointment  of  such  trustees. 

"Sec.  2.  The  petition-  such  as  described  in  section  1 
of  this  act  shall  state  that  the  petitioners  are  legal 
voters  of  said  county,  and  that  this  petition  is  to  be 
construed  and  accepted  by  the  board  of  county  commis- 
sioners the  same  as  a  vote  for  the  proposition,  and  that 
this  petition  and  vote  is  for  the  establishment  of  a  high 
school  as  provided  by  this  act  (naming  it  by  its  title) . 

"Sec.  3.  That  the  board  of  county  commissioners  of 
(Jove  county  shall,  at  the  first  regular  session  after  the 
passage  of  this  act,  publish  a  notice  in  the  official  paper 
of  said  county  for  a  period  of  six  weeks  that  they  will 
consider  a  petition  for  the  establishment  of  a  county 
high  school  at  GrOve  City,  in  GrOve  county,  Kansas,  at 
its  next  regular  session,  as  provided  by  this  act;  but  if 
there  be  no  petition  presented  as  provided  in  this  act 
pursuant  of  said  published  notice,  then  the  county  com- 
missioners shall  at  the  next  regular  session  issue  a 
second  notice  for  the  consideration  of  establishing  a 
county  high  school  at  Gove  City,  in  GrOve  county.  But 
no  petition  shall  be  considered  if  protest  against  the 
establishment  of  a  county  high  school,  signed  by  forty- 
five  per  cent,  of  the  voters,  as  shown  by  the  preceding: 
election,  and  filed  with  the  county  clerk  at  least  twenty 
days  before  the  regular  session  which  said  board  of 
county  commissioners  designated  to  consider  the  prop- 
osition, as  specified  in  said  notice."  (Laws  1903,  ch. 
445.) 
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Sections  4,  5  and  6  of  the  act  prescribe  the  powers 
and  duties  of  the  trustees.  Section  7  is  as  follows: 
"This  act  shall  be  in  force  and  take  effect  from  and 
after  its  publication  in  the  statute-book." 

This  act  was  approved  February  20,  1903,  and  took 
effect  June  1.    It  was  Senate  bill  No.  414. 

After  the  passage  of  the  act,  but  before  its  publica- 
tion, petitions  for  the  establishment  of  such  high  school 
were  circulated.  A  notice  that  the  board  of  county 
commissioners  would  at  their  next  regular  meeting  in 
July  consider  a  petition  for  the  establishment  of  a 
county  high  school,  as  provided  in  Senate  bill  No.  414, 
Laws  of  1903,  was  published  seven  successive  weeks, 
two  of  which  publications  were  made  before  June  1, 
and  five  afterward.  No  order  of  the  board  for  such 
publication  was  made,  but  the  notice  was  signed  by  the 
chairman  of  the  board  and  attested  by  the  county  clerk. 
The  first  action  taken  by  the  board  upon  this  matter 
was  at  the  regular  session  held  on  July  11,  1903,  when 
an  order  was  made  reciting  that  a  petition  had  been 
presented  as  provided  in  the  act,  signed  by  384  voters, 
being  a  majority  of  the  votes  cast  for  county  superin- 
tendent at  the  last  election,  and  declaring  that  by  virtue 
of  said  act  "a  county  high  school  be  and  hereby  is  es- 
tablished at  the  city  of  Gove  City"  and  appointing  trus- 
tees for  such  school. 

The  state  contends  that  the  statute  is  unconstitu- 
tional because  it  confers  legislative  powers  upon  the 
petitioners.  {ComrrCrs  of  Wyandotte  Co.  v,  Abbott,  52 
Kan.  148  iHovey  v.  Comm'rs  of  Wyandotte  Co.,  56  Kan. 
577 ;  Hutchinson  v.  Leimbach,  68  Kan.  37 ;  Railroad  Co. 
V.  Abilene,  78  Kan.  820.)  The  defendants  deny  the 
application  of  the  doctrine  of  the  cases  cited,  and  insist 
that  the  act  is  valid. 

The  state  further  contends  that,  conceding  the  va- 
lidity of  the  statute,  its  provisions  were  not  complied 
with,  because  (1)  no  notice  was  ever  given  by  the 
board — ^the  action  of  the  chairman  and  the  clerk  being 
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insufficient;  (2)  the  notice  was  not  published  for  the 
time  required  after  the  act  took  effect;  and  (3)  the  peti- 
tions were  insufficient  in  form,  were  not  certified  as  the 
statute  required,  ana  were  prematurely  filed.  It  is 
manifest  that  the  notice  prescribed  by  the  statute  was  a 
condition  precedent  to  any  order  to  be  made  ^establish- 
ing the  school.  In  the  absence  of  the  authority  con- 
ferred by  this  statute  the  power  to  establish  this  school 
did  not  exist  in  the  county  board.  The  legislature 
might  give  such  power  or  withhold  it,  and  hence  could 
prescribe  the  conditions  upon  which  it  should  be  exer- 
cised. One  condition  was  that  a  notice  by  the  board 
should  be  published  for  six  weeks.  The  importance  of 
observing  the  conditions  prescribed  by  law  where  the 
power  of  taxation  is  to  be  exercised  was  forcibly  stated 
by  Mr.  Justice  Brewer  in  Levns  v.  Comm'rs  of  Bour- 
bon  County,  12  Kan.  186.  Possibly  some  of  the  par- 
ticulars relating  to  the  form  and  certification  of  the 
petitions  should  be  held  to  have  been  determined  by  the 
finding  of  the  commissioners  and  were  not  subject  to 
review  in  this  action.  This  we  do  not  decide.  But 
their  authority  to  make  any  finding  or  take  any  action 
toward  establishing  the  school  depended  upon  the 
notice. 

"Where  a  statute  confers  a  new  right,  privilege  or 
immunity  the  grant  is  strictly  construed,  and  the  mode 
prescribed  for  its  acquisition,  preservation,  enforce- 
ment and  enjo3nnent  is  mandatory." 

"Where  a  statutory  power  or  jurisdiction  is  granted, 
which  otherwise  does  not  exist,  whether  to  a  court  or 
an  officer ;  and  in  all  cases  where,  by  the  exercise  of 
such  a  power,  one  may  be  devested  of  his  property,  the 
grant  is  strictly  construed ;  the  mode  of  proceeding  pre- 
scribed must  be  strictly  pursued;  the  provisions  regu- 
lating the  procedure  are  mandatory  as  to  the  essence 
of  the  thing  required  to  be  done."  (2  Lewis'  Suther. 
Stat.  Const,  2d  ed.,  §§  632,  627.) 

In  reviewing  the  proceeding  establishing  a  high 
school  in  pursuance  of  a  vote  taken  at  a  special  election 
it  was  held  that  the  failure  to  publish  notice  of  the 
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special  election  as  required  by  law  was  fatal.    In  the 
opinion  it  was  stated : 

"This  court  hi^  always  held  that  the  particular  man- 
ner provided  by  statute  for  giving  notice  of  a  special 
election  must  be  strictly  pursued."  (The  State,  ex  rel.^ 
V.  Echola,  41  Kan.  1,  5.) 

A  notice  as  required  by  statute  is  necessary  to  give 
to  county  commissioners  the  authority  to  lay  out  a  high- 
way. (CommWs  of  Chase  Co.  v.  Cartter,  30  Kan.  581; 
Bourbon  County  v.  Ralston,  79  Kan.  432.)  And  gen- 
erally the  statutory  requirements  relating  to  the  giving 
of  notice  before  proceeding  to  exercise  a  special  power 
must  be  complied  with  or  the  act  is  void.  (Gossard  v. 
Vaught,  10  Kan.  162;  George  v.  Oxford  Township,  16 
Kan.  72.) 

"Statutory  requisitions  are  deemed  directory  only 
when  they  relate  to  some  immaterial  matter,  where  a 
compliance  is  a  matter  of  convenience  rather  than  of 
substance."  (The  People  v.  Schermerhom,  19  Barb. 
[N.  Y.]  540,  558.) 

(See,  also,  Jones  v.  The  State  of  Kansas  ex  rel. 
Atherby  and  Kingsbury,  1  Kan.  273,  280.) 

The  importance  of  the  notice  of  this  proceeding  is 
made  more  apparent  in  this  statute  by  the  provision 
that  the  petition  should  not  be  considered  if  a  protest 
of  45  per  cent,  of  the  voters  was  filed  twenty  days  be- 
fore the  session  designated  to  consider  the  proposition. 
By  publishing  this  notice  for  only  five  weeks  after  the 
act  took  effect  the  time  thus  allowed  for  remonstrance 
was  abridged,  Unless  we  hold  that  the  voters  were 
bound  to  take  notice  of  a  publication  made  before  any 
authority  to  make  it  existed.  The  words  "passage  of 
this  act,"  contained  in  section  3,  must  be  construed  as 
the  time  when  it  should  take  effect.  (1  Lewis'  Suther. 
Stat  Const.,  2d  ed.,  §183;  Cooley'i  Const.  Lim.,  7th 
ed.,  pp.  223,  224;  CommWs  of  Miami  Co.  v.  Hiner,  54 
Kan.  334.)  Until  the  act  took  effect  the  commissioners 
had  no  more  power  to  give  the  notice  than  to  make  the 
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final  order.  Where  a  county  was  prohibited  from  is- 
suing bonds  for  one  year  after  its  organization  it  was. 
held  that  the  commissioners  had  no  authority  to  order 
an  election  within  that  time.  (The  State,  ex  reL,  v. 
Comm'rs  of  Haskell  Co.,  40  Kan.  65.) 

As  the  conditions  of  the  law  with  respect  to  notice 
were  not  complied  with  the  school  was  not  legally  es- 
tablished. We  need  not  consider  the  constitutional 
question,  nor  the  other  objections  urged  against  the 
statute. 

Judgment  will  be  entered  for  the  plaintiff  as  prayed 
for. 


The  State  of  Kansas  v.  John  C.  Moore. 

No.  16.276. 
SYLLABUS  BY  THE  COURT. 

1.  Evidence  —  Physical  Objects,  Generally  physical  objects 
which  constitute  a  portion  of  a  transaction  or  which  serve  to 
unfold  or  explain  it  may  be  exhibited  in  evidence  whenever 
the  transaction  is  under  judicial  investigation. 

2.  Murder — Garments  Worn  by  Deceased — Evidence,  Appellant 
was  tried  for  murder  in  the  first  degree  for  shooting  his  wife 
with  fatal  effect.  The  jacket  she  wore  at  the  time  she  was 
shot  was  introduced  in  evidaice.  It  was  pierced  in  the  back 
by  two  bullet  holes,  and  the  lining  was  stained  with  blood. 
Eye-witnesses  described  the  'shooting,  and  a  physician  de- 
scribed the  location,  direction  and  extent  of  the  wounds  on  the 
body  of  the  deceased.  Held,  the  garment  was  properly  ad- 
mitted in  evidence. 

8. Sa/me,  When  the  jacket  was  offered  in  evidence  coun- 
sel for  appellant  stated  that  the  defense  would  offer  no  evi- 
dence as  to  the  shooting.  Held,  insufiici«it  to  deprive  the  state 
of  the  right  to  the  evid^ce  afforded  by  the  jacket. 

4.  Same,     After  the  jacket  was  introduced  in  evidence 

it  was  permitted  to  remain,  without  objection  or  request  for 
its  removal,  in  full  view  of  the  jury  for  five  or  six  days,  to  the 
end  of  the  trial.    Held,  not  error. 
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5.  Evidence — Physical  Objects  Permitted  to  Remain  in  View — 
Attempt  to  Prejudice  the  Jury,  The  time  when  and  the  man- 
ner in  which  such  objects  may  be  presented  and  the  leng^th  of 
time  tbey  shall  remain  on  exhibition  are  subject  to  reg^ulation 
by  the  trial  court,  and  the  exercise  of  discretion  in  this  respect 
will  be  approved  except  in  cases  of  abuse. 

6. Same,  Spectacular  displays  of  physical  objects  ger- 
mane to  the  transaction  under  investigation,  cunningly  de- 
vised to  arouse  passion  or  to  excite  prejudicial  emotions  on 
the  part  of  the  jury,  should  be  thwarted  or  promptly  sup- 
pressed; but  legitimate  evidence  can  not  be  excluded  merely 
because  it  is  grewsome  and  may  tend  to  move  the  jury's 
feelings. 

7.  MusDEB — Insanity — Partial  or  General — Instructions.  If  the 
trial  court  see  fit  it  may  recognize  monomania,  or  so-called 
partial  as  distinguished  from  general  insanity,  when  in- 
structing the  jury  in  a  criminal  case  involving  that  form  of 
mental  derangement  as  a  defense,  but  it  is  not  imperative 
that  it  should  do  so;  and  if  the  proper  tests  of  criminal  re- 
sponsibility for  the  act  in  question  be  stated  in  the  instructions 
the  substantial  rights  of  the  defendant  are  sufficiently  pro- 
tected. 

Appeal  from  Cowley  district  court;  Carrolx.  L. 
SWARTS,  judge.    Opinion  filed  May  8,  1909.    Affirmed. 

Fred  S.  Jackson,  attorney-general,  and  Ed.  J.  Flem- 
ing, county  attorney,  for  The  State;  A.  M.  Jackson,  and 
A.  L.  Noble,  of  counsel. 

John  W.  Adams,  George  W.  Adam^,  and  L.  C.  Brovm, 
for  the  appellant. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  On  Sunday,  December  27, 1906,  appellant 
waylaid  his  wife  as  she  was  returning  from  church, 
shot  her  twice  through  the  body  and  killed  her  on  a 
public  street  in  the  city  of  Arkansas  City.  He  was  con- 
victed  of  murder  in  the  first  degree,  but  the  judgment 
was  reversed  because  of  the  admission  of  irrelevant 
and  prejudicial  evidence.  {The  State  v.  Moore,  77 
Kan.  736.)  He  was  tried  a  second  time,  was  again  con- 
victed of  murder  in  th  e  first  degree,  and  again  appeals.^ 
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It  is  argued  that  error  was  committed  in  permitting 
the  county  attorney  to  present  in  his  opening  state- 
ment, and  afterward  to  prove,  the  relations  existing 
between  appellant  and  his  wife,  and  his  conduct  toward 
her,  for  a  considerable  period  of  time  before  the  homi- 
cide. Perhaps  some  unnecessary  trouble  was  taken  to 
exploit  the  subject;  but  the  plea  was  "not  guilty," 
motive,  malice,  deliberation  and  premeditation  were  all 
in  issue,  and  upon  consideration  of  the  whole  case 
nothing  prejudicial  to.appellant's  substantial  rights  ap- 
pears. 

Error  is  assigned  because  the  jacket  which  the  de- 
ceased wore  when  she  was  shot  was  introduced  in  evi- 
dence. It  was  fully  identified,  was  pierced  in  the  back 
by  two  bullet  holes,  and  its  lining  was  stained  with 
blood.  When  the  jacket  was  offered  counsel  for  appel- 
lant sought  to  forestall  its  exhibition  to  the  jury  by  the 
statement  to  the  court  that  no  evidence  would  be  intro- 
duced on  the  part  of  the  defense  concerning  the  shoot- 
ing. In  the  case  of  State  v.  Jones:,  89  Iowa,  182,  the 
syllabus  reads: 

"The  fact  that  the  defendant,  in  a  prosecution  for 
homicide,  admits  the  killing,  is  not  a  ground  for  the  ex- 
clusion of  the  weapon,  with  which  the  crime  was  com- 
mitted, from  evidence." 

This  is  true  for  two  reasons.  The  bare  admission 
of  the  killing  subtracts  little  from  the  issues,  and  it  may 
be  very  important  for  the  state,  with  the  burden  resting 
upon  it  to  establish  all  the  charges  of  the  indictment 
or  information  beyond  a  reasonable  doubt,  to  make  its 
own  case  in  its  own  way ;  and  the  evidence  may  be  very 
valuable  in  illustrating  or  establishing  other  material 
facts.  Beyond  this,  the  statement  under  consideration 
was  too  carefully  guarded.  It  did  not  admit  the  shoot- 
ing or  any  other  fact  connected  with  the  homicide,  not 
even  that  appellant's  wife  was  dead.  Its  import  was 
merely  that  whatever  the  state  proved  relating  to  the 
shooting  would  not  be  contradicted,  and  the  burden  still 
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rested  on  the  state  to  prove  every  fact  alleged  in  the  in- 
formation beyond  a  reasonable  doubt. 

Several  witnesses  who  were  present  described  all  that 
occurred  at  the  shooting,  and  a  physician  who  examined 
the  body  of  the  deceased  after  death  described  the  loca- 
tion, extent  and  effect  of  the  wounds  inflicted.  There- 
fore it  is  argued  that  the  evidence  afforded  by  the 
jacket  was  wholly  inmiaterial  and  unnecessary.  The 
jacket  supplied  competent  proof  of  relevant  and  ma- 
terial facts,  and  it  is  not  for  appellant  to  say  how  much 
proper  evidence  shall  be  produced  against  him.  Espe- 
cially is  this  true  when  he  is  standing  upon  all  his  rights 
under  a  general  plea  of  not  guilty.  Perhaps  all  the  eye- 
witnesses need  not  have  been  examined,  but  appellant 
had  no  right  to  insist  that  the  state  be  limited  to  one  or 
two  or  three  of  them.  Perhaps  the  physician's  testi- 
mony might  have  been  confined  to  matters*  not  proved 
by  the  jacket,  but  it  could  not  be  rejected  because  of  the 
duplication.  The  inanimate  garment  told  clearly  and 
truthfully  the  story  of  a  woman  shot  twice  in  the  back, 
and  hence,  by  legitimate  inference,  maliciously,  wil- 
fully, deliberately,  premeditatedly,  and  without  justifi- 
■cation  or  excuse.  It  had  a  rightful  place  among  the 
accusing  witnesses,  none  of  whom  could  be  set  aside  at 
appellant's  option  because  they  were  numerous. 

It  is  argued  that  the  introduction  in  evidence  of  the 
dead  woman's  bloody  jacket  destroyed  the  mental  poise 
-of  the  jury  by  riveting  their  minds  upon  a  scene  of  car- 
nage to  the  exclusion  of  any  calm  consideration  of  ap- 
pellant's sanity,  the  only  matter  finally  disputed  by  way 
•of  defense.  The  state  rested  under  the  necessity  of  es- 
tablishing a  tragedy  involving  the  violent  death  of  a 
human  being  from  mortal  wounds  deliberately  inflicted 
with  malice  aforethought — a  thing  most  likely  to  in- 
clude some  blood  along  with  the  wickedness ;  perhaps, 
too,  the  terrifying  report  of  pistol-shots  in  a  peaceful 
street  on  a  Sunday  morning  just  after  church,  the 
piteous  appeals  for  life  and  the  agonized  death  screams 
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of  a  defenseless  woman  as  she  is  being  shot  down,  and 
other  shocking  things.  Such  a  subject  is  never  a  nice 
one  to  investigate.  Any  of  the  details  have  a  decided 
tendency  to  horrify  and  to  appall ;  but  a  court  can  not 
arrange  for  lively  music  to  keep  the  jury  cheerful 
while  the  state's  case  in  a  murder  trial  is  being  pre- 
sented, ^nd  grewsome  evidence  can  not  be  suppressed 
merely  because  it  may  strongly  tend  to  agitate  the 
jury's  feelings. 

In  the  case  of  Turner  v.  State,  89  Tenn.  547,  a  sec- 
tion of  the  murdered  man's  ribs  and  vertebra  was  in- 
troduced in  evidence.  Objection  was  made  because  the 
object  was  calculated  to  inspire  the  jury  with  such  hor- 
ror as  to  influence  their  verdict.  The  purpose  of  the 
evidence  was  to  show  the  direction  and  lodgement  of 
the  bullet,  and  it  was  held  to  be  clearly  admissible.  In 
the  case  of  The  State  v.  Wieners,  66  Mo.  13,  the  bones  of 
the  vertebral  column  of  the  deceased  were  exhibited  to 
the  jury.  The  killing  was  admitted,  and  the  coroner 
had  described  the  precise  location  of  the  wound  and  the 
direction  of  the  bullet.    The  court  said : 

"It  served  to  show  to  the  jury  the  attitudes  and  rela- 
tive positions  of  the  parties  when  the  shot  was  fired. 
It  was  not  an  unnecessary  parade  of  the  bones  of  the 
dead  man  to  excite  prejudice  against  his  slayer,  but 
was  legitimate  and  proper  evidence,  and  a  party  can 
not,  upon  the  ground  that  it  may  harrow  up  feelings  of 
indignation  against  him  in  the  breasts  of  the  jury,  have 
competent  evidence  excluded  from  their  consideration." 
(Page  29.) 

Innumerable  cases  might  be  quoted  to  the  same  effect. 
Generally  physical  objects  which  constitute  a  portion 
of  a  transaction  or  which  serve  to  unfold  or  explain  it 
may  be  exhibited  in  evidence,  if  properly  identified, 
whenever  the  transaction  is  under  judicial  investiga- 
tion. 

Appellant  has  cited  some  cases  in  which  it  seems  to  be 
indicated  that  the  exhibition  of  bloody  garments  serves 
no  purpose  when  the  condition  and  location  of  wounds 
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made  through  them  have  been  described  by  witnesses. 
This  court  prefers  to  abide  by  the  well-established  rule 
that  ordinarily  whatever  the  jury  may  learn  through 
the  ear  from  descriptions  given  by  witnesses  they  may 
learn  directly  through  the  eye  from  the  objects  de- 
scribed. (The  State  v.  Stair,  87  Mo.  268,  273.)  Of 
course,  spectacular  exhibitions  may  be  framed  f oi>  the 
purpose  of  arousing  prejudicial  emotions,  and  all  such 
improprieties  should  be  thwarted  or  promptly  sup- 
pressed. The  production  of  real  evidence  should  not 
be  permitted  to  exaggerate,  and  should  not  be  allowed, 
through  cunning  presentation,  to  stir  up  passion  or  un- 
duly excite  S3mipathy  or  pity,  and  so  lead  the  jury  to 
act  upon  sentiment  instead  of  proof.  But  the  proceed- 
ing is  always  under  the  control  of  the  trial  judge,  who 
has  authority  to  confine  the  use  of  such  evidence  to 
proper  purposes  and  to  regulate  the  time,  manner  and 
extent  of  its  presentation;  and  his  discretion  will  not 
be  interfered  with  unless  abused  with  prejudicial  con- 
sequences. 

The  chief  objection  to  the  exhibition  of  weapons, 
wounds,  bloody  clothing  and  the  like  is  that  the  jury 
may  be  led  to  associate  the  accused  with  the  atrocity  un- 
der investigation  without  sufficient  proof.  Professor 
Wigmore  disposes  of  this  objection  in  the  following 
way: 

"No  doubt  such  an  effect  may  occasionally  and  in  an 
extreme  case  be  produced ;  and  no  doubt  the  trial  court 
has  a  discretion  to  prevent  the  abuse  of  the  process. 
But,  in  the  vast  majority  of  instances  where  such  ob- 
jection is  made,  it  is  frivolous,  and  there  is  no  ground 
for  apprehension.  Accordingly,  such  objections  have 
almost  invariably  been  repudiated  by  the  courts.  [Cit- 
mg  many  cases  in  note.]"    (2  Wig.  Ev.  §  1157.) 

After  the  jacket  was  introduced  in  evidence  it  was 
allowed  to  remain  in  the  presence  of  the  jury  to  the 
end  of  the  trial,  which  continued  for  some  five  or  six 
days,  and  appellant  complains  of  this  f^ct.  Whether 
the  exhibition  of  the  article  was  prolonged  through 
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forgetfulness  or  design  does  not  appear,  but  appellant 
did  not  deem  it  of  sufficient  consequence  to  ask  for  its 
removal,  and  hence  must  be  deemed  to  have  consented 
to  its  remaining  on  view.  If  this  were  not  true  the 
matter  is  disposed  of  in  the  following  quotation  from 
the  opinion  in  the  case  of  Painter  v.  The  People,  147 
111.  444,  in  which  the  bed,  mattress,  sheets,  pillows  and 
other  clothing  of  the  bed  in  the  room  where  the  de- 
ceased was  murdered,  and  other  physical  objects,  were 
displayed  before  the  jury  during  the  trial : 

"But  the  principal  ground  of  complaint  does  not  seem 
to  be  the  admission  in  evidence  of  the  physical  objects 
in  question,  but  the  action  of  the  court  in  permitting 
the  state's  attorney  to  place  those  objects  in  the  pres- 
ence and  view, of  the  jury  at  the  beginning  of  the  trial, 
and  in  keeping  them  there  while  the  trial  lasted.  It  is 
not  claimed  that  they  were  not  sufficiently  identified, 
and  there  was  evidence  showing,  at  least  prima  facie, 
that  when  placed  in  the  court-room  they  were  in  the 
same  condition  in  which  they  were  on  the  night  of  the 
murder.  We  are  of  the  opinion  that  the  time  and  man- 
ner in  which  objects*  of  this  character  shall  be  dis- 
played in  the  presence  of  the  jury  is  a  matter  wholly 
within  the  sound  discretion  of  the  court,  and  we  are 
unable  to  see  .anything  in  the  record  sufficient  to  war- 
rant us  in  holding  that  such  discretion  was  abused  in 
the  present  case."     (Page  467.) 

The  defense  was  what  counsel  calls  partial  insanity ; 
that  is,  it  was  claimed  the  appellant  was  generally  of 
sound  mind  but  was  insane  upon  the  subject  of  his 
marital  relations.  It  may  be  assumed  that  there  was 
evidence  supporting  the  defense.  The  following  iri- 
struction  was  requested  and  refused : 

"The  jury  are  instructed  that  the  law  recognizes 
partial  as  well  as  general  insanity,  that  a  person  may 
be  insane  on  one  or  more  subjects  and  sane  as  to  all 
others,  or  he  may-  be  laboring  under  a  mental  delusion 
upon  some  particular  matter  and  generally  sane  on  all 
other  subjects.  If  a  person  is  laboring  under  a  partial 
or  temporary  insanity  and  does  not  understand  at  the 
time  of  the  commission  of  a  homicide  the  nature,  char- 
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acter  and  consequence  of  his  acts,  and  has  not  the  men- 
tal capacity  to  laiow  that  they  are  wrong,  he  would  not 
be  responsible  for  his* act  or  acts." 

The  court  gave  the  instruction  upon  insanity  approved 
in  The  State  v.  Arnold,  79  Kan.  533.  Appellant  assigns 
error  upon  the  refusal  to  give  the  instruction  requested. 
As  indicated  in  the  Arnold  case,  the  court  may  properly 
recognize  monomania  when  instructing  the  jury  in  a 
case  presenting  that  form  of  mental  derangement,  but 
it  is  not  obliged  to  do  so.  To  destroy  criminality,  mono- 
mania or  so-called  partial  as  distinguished  from  gen- 
eral insanity  must  dethrone  the  reason  and  judgment 
to  the  extent  the  law  requires  with  reference  to  the  act 
which  is  the  subject  of  prosecution.  The  verdict  must 
always  be  determined  by  the  quality  of  that  act.  That 
act  is  the  product  of  insanity,  as  the  law  defines  that 
term,  or  it  is  not.  The  person  committing  it  is  either 
sane  or  insane  for  all  purposes  of  the  verdict  and  judg- 
ment. It  is  true,  as  the  Arnold  case  affirms,  that  the 
law  recognizes  every  form  of  msanity  or  delusion  which 
renders  an  accused  mentally  incapable  of  knowing  the 
nature  and  quality  of  the  act  done,  and  that  it  was 
wrong;  but  it  is  also  true,  as  the  same  case  affirms,  that 
the  law  recognizes  no  form  of  insanity,  although  the 
mental  faculties  may  be  disordered  or  deranged,  which 
will  furnish  one  immunity  from  punishment  for  an  act 
declared  by  law  to  be  criminal,  so  long  as  the  person 
committing  the  act  had  the  capacity  to  know  what  he 
was  doing  and  the  power  to  know  that  his  act  was 
wrong.  Therefore  the  form  or  species  of  insanity  with 
which  it  is  claimed  a  defendant  was  affected  is  not,  in 
the  last  analysis,  material,  and  need  not  be  discrimi- 
nated in  the  instructions;  and  if  the  proper  test  of 
criminal  responsibility  for  the  act  in  question  be  given 
the  substantial  rights  of  the  defendant  have  been  pro- 
tected. In  some  cases  it  might  be  helpful  and  in  others 
it  might  be  confusing  to  the  jury  for  the  court  to  open 
up  the  subject  of  the  various  forms  in  which  mental 
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derangement  may  be  manifested.  The  refusal  to  do  so 
can  scarcely  ever  be  erroneous  if  otherwise  full  and 
proper  instructions  be  given. 

The  judgment  of  the  district  court  is  affirmed. 


The  State  op  Kansas  v.  0.  C.  Lund. 

No.  16,277. 
SYLLABUS  BY  THE  COURT. 

1.  Criminal  Libel  —  Information  —  Publication,  An  informa- 
tion for  criminal  libel  which  alleges  that  the  defendant  wrote 
a  letter  defaming  a  woman  and  gave  it  to  her  son  to  give  to 
her  husband  sufficiently  charges  a  publication  to  the  husband 
without  the  additional  averment  that  the  letter  actually 
reached  him  or  was  seen  by  him. 

2. Information — Surplusage.  The  addition  to  such  alle- 
gation of  the  words  "thereby  procuring  said  letter  to  be  de- 
livered to  the  said  [wife]  and  read  by  her"  does  not  require 
the  state  to  prove  a  publication  to  the  wife.  The  additional 
words  may  be  rejected  as  surplusage. 

5.  AUegationa  and  Proof — Variance.     In  a  prosecution 

for  criminal  libel  proof  of  more  words  than  are  set  out  in  the 
information  will  not  constitute  a  fatal  variance  where  they 
do  not  alter  the  sense  of  those  pleaded. 

4.  Same.  Under  an  allegation  that  the  defendant  pub- 
lished a  charge  that  a  woman  was  unchaste,  proof  that  the 
charge  was  of  unchastity  during  a  certain  period  does  not 
constitute  a  fatal  variance. 

Appeal  from  Clay  district  court;  Sam  Kimble,  judge. 
Opinion  filed  May  8,  1909.    Affirmed. 

Fred  S.  Jackson,  attorney-general,  and  W.  P.  An- 
thony, county  attorney,  for  The  State. 

C.  Vincent  Jones,^  and  William  B.  Leslie,  for  the  ap- 
pellant. 
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The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  0.  C.  Lund  was  convicted  of  criminal 
libel,  and  appeals.  The  information  alleged  that  he 
had  written  a  letter  imputing  unchastity  to  a  wife  and 
given  it  to  her  son  to  give  to  her  husband,  adding 
"thereby  procuring  said  letter  and  communication  to 
be  delivered  to  the  said-  [wife]  and  read  by  her."  He 
contends  that  the  only  publication  of  the  libel  charged 
was  one  made  to  the  wife,  and  that  the  state  failed  to 
prove  the  offense  as  charged  because,  although  there 
was  evidence  that  she  in  fact  saw  the  defamatory  com- 
munication, which  was  shown  to  her  by  her  husband, 
there  was  nothing  to  indicate  that  the  defendant  in- 
tended or  expected  her  to  see  it.  The  general  rule,  at 
least  in  civil  cases,  is  that  the  originator  of  a  defama- 
tion is  responsible  only  for  such  publication  as  is  the 
natural  and  probable  consequence  of  his  own  act  (25 
Cyc.  430;  18  A.  &  E.  Encycl.  of  L.  1018;  Lyon  v.  Lash, 
74  Kan.  745) ,  and  it  may  be  conceded  that  the  defend- 
ant was  not  bound  to  anticipate  that  a  husband  would 
exhibit  such  a  letter  to  his  wife.  But  granting  that 
the  state  failed  to  prove  that  the  defendant  procured 
the  letter  to  be  delivered  to  the  wife,  the  concession 
avails  him  nothing,  for  the  allegation  in  that  regard 
may  be  rejected  as  surplusage,  leaving  a  good  pleading 
supported  by  abundant  evidence.  Although  the  in- 
formation fails  to  allege  that  the  husband  read  the 
letter,  it  does  say  that  the  defendant  gave  it  to  his  son 
to  give  to  him,  and  that  is  all  that  is  necessary  either  in 
pleading  or  proof. 

"An  averment  that  defendant  published  a  certain 
libel,  or  an  allegation  of  facts  showing  that  he  parted 
with  it  under  circumstances  which  exposed  it  to  be 
seen  and  read  by  others  without  averring  that  it  was  so 
seen  or  read,  is  sufficient.*'   (25  Cyc.  577.) 

(See,  also.  The  State  v.  Dowd,  39  Kan.  412;  13 
Encyc.  PI.  &  Pr.  100.) 

16—80  KAN. 
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"If  the  accused,  with  intent  to  scandalize,  affords, 
or  causes  to  be  afforded,  to  another  an  opportunity  of 
learning  the  contents  of  the  libelous  instrument,  he  is 
guilty  of  a  publication,  although  in  fact  the  contents 
do  not  thereby  become  known."    (25  Cyc.  570.) 

The  state  pleaded  more  than  it  proved  regarding  a 
publication  to  the  wife,  and  proved  more  than  it 
pleaded  regarding  a  publication  to  the  husband,  but 
since  it  pleaded  and  proved  all  that  was  necessary  to 
a  conviction  the  excess  in  neither  instance  is  ground 
for  reversal. 

Complaint  is  also  made  of  a  variance  between  the 
pleading  and  evidence  as  to  the  defamatory  language. 
The  information  quoted  only  so  much  of  the  libelous 
communication  as  charged  the  wife  with  having  been 
unchaste.  The  letter  in  fact  contained  the  additional 
words  "when  you  lived  in  Clifton."  The  defendant 
argues  that  this  limitation  as  to  time  was  a  material 
qualification,  as  It  showed  that  the  wife  was  charged 
with  past  and  not  present  misconduct,  and  that  its 
omission  deprived  him  of  an  opportunity  to  justify  by 
proof  of  unchastity  during  the  period  referred  to. 
There  is  nothing  substantial  in  the  contention.  No 
actual  prejudice  could  have  resulted  from  the  failure  to 
set  out  the  entire  letter.  The  requirement  that  the 
words  proved  shall  correspond  with  those  pleaded  has 
indeed  in  some  cases  been  pressed  beyond  reasonable 
limits — as  where  a  variation  in  the  tense  has  been  held 
fatal.  (See  13  Encyc.  PL  &  Pr.  67.)  But  the  usual 
or  at  all  events  the  better  rule  is  that  the  defamatory 
language  need  only  be  proved  substantially  as  laid,  and 
proof  of  additional  words,  not  altering  the  sense  of 
those  set  out,  does  not  constitute  a  fatal  variance.  (25 
Cyc.  579;  13  Encyc.  PI.  &  Pr.  65.) 

The  judgment  is  affirmed. 
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The  State  op  Kansas,  ex  reL  Fred  S.  Jackson,  as 
Attorney-general,  V.  F.  M.  KDolcomb,  as  County 
Clerk,  etc. 

No.  16.279. 
SYLLABUS  BY  THE  COURT. 

Fees — Hunters*  Licenses — Title  and  Ownership,  Fees  for  hunt- 
ers' licenses  issued  under  the  provisions  of  chapter  267  of 
the  Laws  of  1905  belong  wholly  to  the  state,  and  the  county 
clerk  and  county  treasurer  are  merely  agents  of  the  state  for 
their  collection  and  remittance. 

Original  proceeding:  in  mandamus.  Opinion  filed 
May  8,  1909.    Writ  allowed. 

Fred  S,  Jackson,  attorney-general,  and  Charles  D. 
Shukers,  special  assistant  attorney-general,  for  The 
State. 

Joseph  Taggart,  and  J.  H.  Litscombe,  for  the  de- 
fendant. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  The  state  brings  this  proceeding  to  com- 
pel the  county  clerk  of  Wyandotte  county  to  pay  into 
the  county  treasury  for  the  benefit  of  the  state  certain 
license-fees  in  his  custody  collected  for  the  issuance 
of  hunters*  licenses  under  chapter  267  of  the  Laws  of 
1905.  Under  this  statute  the  county  clerk  issues  the 
license  under  his  ^eal,  collects  the  fee  ($1  from  resi- 
dents and  $15  from  non-residents) ,  and  pays  it  to  the 
county  treasurer.  The  county  treasurer  remits  to  the 
secretary  of  state,  who  pays  the  money  to  the  state 
treasurer. 

Section  3027  of  the  General  Statutes  of  1901  makes 
it  the  duty  of  the  county  clerk  to  collect  for  the  use  and 
benefit  of  the  county  the  sum  of  twenty-five  cents  from 
each  person  requiring  his  services  in  making  a  certificate 
under  his  seal,  and  the  clerk  contends  that  since  this 
statute  is  not  repealed  by  the  1905  act  he  is  liable  to  the 
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county  for  at  least  twenty-five  cents  of  the  fee  for  each 
license.  Properly  speaking,  the  clerk  is  not  concerned 
with  the  question  whether  the  entire  fee  for  a  hunter's 
license  should  be  paid  by  the  county  treasurer  to  the 
secretary  of  state  or  only  a  portion  of  it.  It  is  his  duty 
in  any  event  to  pay  all  the  money  derived  from  the 
source  indicated  to  the  county  treasurer.  The  action 
having  been  brought,  however,  to  procure  an  interpre- 
tation of  the  law  for  the  guidance  of  public  officials 
dealing  with  funds  of  this  character,  the  court  is  in- 
clined to  treat  the  question  as  properly  raised  by  a 
party  having  an  interest. 

The  whole  fee  for  each  license  belongs  to  the  state. 
The  purpose  of  the  act  was  to  provide  for  the  propaga- 
tion of  fish  and  the  protection  of  fish  and  game.  To 
help  defray  the  expenses  necessarily  incurred  the  stat- 
ute provides  for  the  collection  of  license-fees  from  hunt- 
ers. The  game-warden  might  have  been  designated  as 
the  person  to  issue  hunting  permits,  to  collect  fees  for 
the  privilege  of  hunting  and  to  pay  the  sums  so  de- 
rived into  the  state  treasury,  but  for  the  better  accom- 
modation of  the  public  these  functions  were  committed 
to  officials  already  in  existence  who  have  revenue  duties 
to  perform.  The  state  alone  is  interested  in  the  collec- 
tion of  these  fees.  The  county  clerk  and  county  treas- 
urer are  merely  agents  of  the  state  for  the  particular 
purpose,  and  their  services  in  the  matter  are  rendered 
to  the  state  and  for  its  benefit. 

The  title  of  the  act  is  assailed,  but  under  numerous 
decisions  it  is  clearly  sufficient. 

The  peremptory  writ  is  awarded. 
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In  re  Amos  Martin,  Petitioner. 

No.  16,816/ 
SYLLABUS  BY  THE  COURT. 

1.  Criminal  Law  —  Sale  of  Gram  —  Deduction  from  Actual 
Weight — Sale  in  a  Foreign  State.  Chapter  525  of  the  Laws 
of  1905,  providing  that  sales  of  grain,  seed,  hay  and  coal  shall 
be  deemed  to  be  made  on  the  basis  of  the  actual  weight  there- 
of, and  that  any  purchaser  of  such  commodities  who,  without 
express  agreement  with  the  seller,  shall  deduct  any  amount 
from  the  actual  weight  and  withhold  payment  therefor  under 
a  claim  of  right  by  virtue  of  custom  or  board-of-trade  rule 
shall  be  guilty  of  a  misdemeanor  and  fined,  has  no  application 
to  a  deduction  and  withholding  of  payment  occurring  in  a 
settlement  between  purchaser  and  seller  made  in  a  foreign 
state. 

2.  Contracts— iSa^«—Ptecc  of  the  Contract.  The  owner  of  a 
car-load  of  wheat  in  Kansas  consigned  it  to  a  member  of  the 
board  of  trade  in  Kansas  City,  Mo.,  for  sale  on  the  floor  of 
the  board.  The  grain  was  sold  ther^,  and  the  bill  of  lading 
was  there  delivered  to  the  purchaser,  who  was  also  a  member 
of  the  board,  and  who  ordered  the  grain  stored  in  his  ele- 
vator in  Kansas  City,  Wyandotte  county,  Kansas.  The  wheat 
was  weighed  in  Kansas  by  the  state  weigher,  and  a  certificate 
of  the  true  weight  was  sent  to  the  purchaser  in  Missouri. 
Contrary  to  the  Kansas  statute,  the  rules  of  the  Kansas  City, 
Mo.,  board  of  trade  allow  a  deduction  of  100  pounds  from  the 
true  weight  of  each  car  of  wheat.  Settlement  for  the  wheat 
was  made  on  that  basis,  and  the  price  was  paid  at  the  board 
of  trade  in  Kansas  City,  Mo.  The  wheat  did  not  leave  the 
state  of  Kansas  at  any  time.  Held,  the  sale  was  made  in  the 
state  of  Missouri. 

8.  Criminal  Law — Jurisdiction.  The  purchaser  in  the  trans- 
action described  can  not  be  prosecuted  in  Wyandotte  county 
for  a  violation  of  the  Kansas  statute. 

Ori^rinal  proceeding  in  habecis  corpus.  Opinion  filed 
May  8,  1909.    Petitioner  discharged. 

Frank  Hagerman,  Kimbrough  Stone,  and  A.  L. 
Berger,  for  the  petitioner. 

Fred  S.  Jackson,  attorney-general,  for  the  re- 
spondent. 
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The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  An  information  was  filed  in  the  district 

court  of  Wyandotte  county  charging  Amos  Martin  with 

a  violation  in  that  county  of  chapter  525  of  the  Laws 

of  1905,  which  reads  as  follows : 

"An  Act  to  prevent  fraudulent  practices  connected  with  the  pur- 
chase and  sale  of  grain,  seed,  hay,  or  coal,  and  providing  a 
penalty  for  the  violation  of  the  same. 

"Be  it  enacted  by  the  Legislature  of  the  State  of  Kansas: 

"Section  1.  Every  sale  of  grain,  seed,  hay  or  coal 
shall  be  deemed  to  be  made  on  the  basis  of  the  actual 
weight  thereof,  unless  a  different  basis  is  established 
by  the  express  agreement  of  the  parties  to  the  trans- 
action. Any  purchaser  of  grain,  seed,  hay  or  coal  who, 
without  express  agreement  with  the  seller  thereof, 
shall  knowingly  deduct  any  quantity  or  amount  from 
the  actual  weight  or  measure  of  the  article  purchased, 
and  withhold  payment  therefor  under  claim  of  right 
so  to  do  by  reason  of  any  custom,  rule  of  a  board  of 
trade  or  any  other  pretense  whatsoever,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  subject  to  a  fine 
of  not  less  than  twenty-five  dollars  nor  more  than  one 
hundred  dollars  for  each  and  every  offense.  No  agent 
or  broker  selling  grain,  seed,  hay  or  coal  for  the  owner 
thereof  shall  be  presumed  to  have  authority  to  sell  any 
grain,  seed,  hay  or  coal  on  a  basis  other  than  that  of  the 
actual  weight  or  quantity  thereof,  but  express  authority 
to  allow  any  deduction  must  be  proved. 

"Sec.  2.  In  case  any  purchaser  of  grain,  seed,  hay 
or  coial  shall  deduct  any  amount  from  the  actual  weight 
or  measure  thereof,  and  shall  knowingly  withhold  from 
the  seller  the  purchase-price  of  the  quantity  so  de- 
ducted, without  the  express  agreement  of  the  seller 
thereof,  such  seller  may  recover  from  such  purchaser 
three  times  the  amount  so  withheld,  together  with  rea- 
sonable attorney's  fees,  to  be  taxed  in  each  court  in 
which  the  action  may  be  brought  or  to  which  an  appeal 
may  be  taken." 

The  petitioner  was  arrested,  and  while  in  custody 
made  application  for  his  discharge  on  a  writ  of  habeas 
corpus.  The  cause  is  submitted  upon  the  following 
agreed  facts : 

"The  petitioner,  Amos  Martin,  on  the  9th  day  of 
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January,  1909,  in  Kansas  City,  Mo.,  being  a  member  of 
the  board  of  trade  of  Kansas  City,  Mo.,  bought  on  the 
floor  of  the  board  of  trade  of  Kansas  City,  Mo.,  a  car- 
load of  wheat  weighing  60,000  pounds.  The  bill  of 
lading  covering  said  grain  so  purchased  was  later  on 
the  same  day  delivered  to  him  in  Kansas  City,  Mo. 

"This  car-load  of  grain  had  been  shipped  from  Sa- 
lina,  Kan.,  for  sale  on  the  floor  of  the  board  of  trade  of 
Kansas  City,  Mo.,  to  a  commission  man,  who  was  also 
a  member  of  the  said  board  of  trade  of  Kansas  City, 
Mo.,  where  it  was  finally  purchased  by  Amos  Martin. 

"All  sales' on  the  floor  of  the  board  of  trade  of  Kan- 
sas City,  Mo.,  are  made  under  the  rules  of  said  board, 
one  of  which  permits  the  purchaser  to  deduct  100 
pounds  from  the  weight  of  each  car-load  for  the  pur- 
pose of  covering  shortage  through  the  presence  of  dirt 
and  foreign  matter  in  the  grain  and  car.  The  commis- 
sion man  who  sold  the  grain,  and  Amos  Martin,  who 
purchased  the  same,  both  understood  the  sale  was  being 
made  subject  to  this  rule,  both  therefore  assented 
thereto,  and  the  price,  terms  and  every  other  detail  of 
the  sale  were  agreed  upon.  When  Martin  paid  for  the 
grain  in  Kansas  City,  Mo.,  it  was  on  the  basis  of  59,900 
pounds. 

"Said  Amos  Martin  was,  on  the  9th  day  of  January, 
1909,  the  owner  and  operator  of  an  elevator  in  Wyan- 
dotte county,  Kansas,  and  said  car  of  grain  was  ordered 
by  him  to  be  stored  in  his  elevator,  and  after  weighing 
by  the  state  weigher  at  said  elevator  the  state  weighing 
department  delivered  to  Martin,  in  Kansas  City,  Mo., 
the  actual  weight  of  the  car-load  of  grain.  Thereafter 
both  said  dockage  and  payment  for  the  grain  to  the 
commission  man  were  made  in  the  office  of  the  board 
of  trade  of  Kansas  City,  Mo.,  in  Kansas  City,  Mo." 

The  argument  has  taken  a  wide  range  through  the 
fields  of  constitutional  law,  interstate  commerce  and 
the  conflict  of  laws,  but  the  solution  of  the  question  in- 
volved is  relieved  from  difficulty  by  attending  carefully 
to  what  the  law  in  question  undertakes  to  punish.  The 
act  purports  to  deal  with  personal  practices,  and  not 
with  the  corporal  relations  of  movable  things  occupy- 
ing a  definite  portion  of  space.  No  attempt  is  made  to 
bind  conmiodities  themselves  by  any  kind  of  condition 
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or  limitation  or  to  regulate  or  govern  in  any  way  the 
thing  bargained  for  in  the  sense  of  a  res  having  a  situs 
within  the  local  jurisdiction. 

The  fraudulent  weighing  of  specified  commodities  is 
not  the  burden  of  the  act.  Actual  weight  may  be  as- 
certained anywhere,  by  any  means,  and  at  any  time, 
either  before  or  after  title  has  passed.  It  may  have 
been  established  in  some  way  to  the  satisfaction  of  the 
parties  while  the  property  was  beyond  the  borders  of 
the  state  and  before  the  seller  acquired  title.  The  law 
does  not  begin  to  operate  until  after  the  true  weight 
has  been  finally  fixed,  and  then  it  affects  the  subse- 
quent conduct  of  the  purchaser,  not  in  his  relation  to 
the  commodity  itself,  but  in  the  discharge  of  his  obligfi- 
tion  to  the  person  who  sold.  The  deduction  forbidden 
is  not  a  concrete  physical  act-  done  in  relation  to  the 
property  and  does  not  depend  upon  the  locality  in 
which  the  property  is  situated.  The  entire  mass  of  the 
article  is  actually  sold  and  actually  delivered.  The  de- 
duction is  merely  a  mental  operation  resulting  in  a 
theoretical  diminution  for  the  purpose  of  arriving  at  a 
basis  of  settlement.  The  feat  is  performed  nowhere 
except  in  the  minds  of  the  contracting  parties. 

There  is  no  reference  in  the  act  to  sales  of  grain, 
seed,  hay  or  coal  located  in  this  state.  The  computation 
of  price  on  a  fictitious  basis  and  the  withholding  when 
settlement  is  made  of  a  portion  of  the  true  price  be- 
cause of  the  false  assumption  is  the  practice  con- 
demned. This  practice  may  be  indulged  whether  the 
commodity  sold  be  at  the  time  on  one  side  or  the  other 
of  the  imaginary  line  separating  Kansas  City,  Kaii., 
from  Kansas  City,  Mo.  If  the  owner  of  mines  in  Colo- 
rado should  sell  coal  in  Colorado  at  triie  mine  weights 
to  a  Topeka  dealer,  to  be  paid  for  at  Topeka  on  presen- 
tation of  the  bills  of  lading,  and  the  purchaser  should 
make  a  deduction  from  the  true  weight  and  withhold 
payment  therefor  under  a  local  custom  or  trade  rule, 
he  would  subject  himself  to  all  the  penalties  of  the  act. 
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Delivery  in  this  state  is  not  a  material  factor-  The 
act  applies  to  every  sale,  and  delivery  is  not  essential 
to  a  completed  sale  unless  made  so  by  agreement.  It  is 
elementary  law  that  an  offer  may  be  accepted  and  a 
bargain  struck  so  that  the  contract  of  sale  becomes  ab- 
solute and  title  passes  without  either  delivery  or  pay- 
ment of  price.  If  the  property  then  be  accidentally 
destroyed  while  in  the  possession  of  the  seller  the  loss 
falls  upon  the  buyer,  and  the  price  may  be  recovered 
the  same  as  if  delivery  had  occurred.  In  such  a  case 
the  statute  would  apply  and  settlement  on  the  basis  of 
actual  weight  without  deduction  would  be  necessary. 
If  a  Kansas  grain  dealer  should  contract  for  wheat  to 
be  delivered  to  him  in  Chicago,  and  after  receiving  the 
grain  there  he  should  make  settlement  for  it  at  his  office 
in  Kansas  on  the  basis  of  a  deduction  according  to  the 
Chicago  board-of -trade  rules,  he  would  subject  himself 
to  all  the  penalties  of  the  act. 

The  passing  of  title  is  not  a  matter  of  consequence 
so  that  the  legislature  may  be  said  to  have  been  con- 
cerned with  property  rights  in  things  with  a  local  situs. 
No  doubt  executory  contracts  made  in  violation  of  the 
act  would  not  be  enforced,  but  executed  contracts  are 
affected  no  further  than  that  the  seller  may  recover 
treble  the  portion  of  the  price  withheld.  The  title  to 
grain  delivered  pursuant  to  the  sale  is  not  disturbed. 

The  statute  is  leveled  at  the  conduct  of  a  purchaser 
toward  a  seller  in  the  matter  of  figuring  and  paying  the 
sum  due  on  a  personal  obligation,  and  criminality  no 
more  depends  upon  the  situs  of  the  property  or  of  the 
various  features  of  the  transaction  giving  rise  to  the 
obligation  than  if  it  were  a  statute  to  punish  short- 
changing. This  being  true,  all  questions  of  the  conflict 
of  laws  go  out  of  the  case.  We  have  an  ordinary  crim- 
inal statute  without  any  extraterritorial  aspect  what- 
ever, and  since  all  the  conduct  giving  rise  to  the  in- 
formation filed  in  Wyandotte  county  was  exhibited  in 
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the  state  of  Missouri  the  petitioner  is  entitled  to  a 
discharge  from  further  custody. 

For  the  sake  of  argument  let  it  be  conceded  that  the 
legislature  intended  the  statute  should  apply,  and  had 
the  power  to  make  it  apply,  to  settlements  made  outside 
the  state  for  the  price  of  sales  seated  in  Kansas.  Where 
was  this  sale  made?  The  ultimate  criterion  is  the  place 
where  the  last  act  was  performed  necessary  to  consum- 
mate the  contract.  (2  Whart  Conflict  of  Laws,  3d  ed., 
§  422a.)  The  offer  and  acceptance  both  occurred  in 
Missouri.  The  wheat  was  not  physically  in  the  posses- 
sion of  the  seller.  He  had  the  right  to  possession,  but 
the  grain  was  actually  in  the  custody  of  a  common  car- 
rier, as  bailee.  The  wheat  was  represented  by  a  bill  of 
lading,  which  for  general  commercial  purposes  was  the 
equivalent  of  the  property  itself.  When  the  seller  de- 
livered this  bill  of  lading  to  the  purchaser  he  performed 
the  last  act  required  of  him.  The  purchaser  accepted 
the  bill  of  lading  for  the  grain  itself  and  took  the  re- 
sponsibility of  acquiring  actual  possession  from  the 
carrier.  He  could  call  upon  the  seller  for  nothing  more. 
When  the  purchaser  paid  for  the  wheat  he  performed 
the  last  act  required  of  him.  Therefore  every  legal 
constituent  of  this  sale  from  first  to  last  was  seated  in 
Missouri,  and  the  district  court  of  Wyandotte  county 
has  no  jurisdiction  over  any  one  of  them. 

Other  questions  raised  and  argued  need  not  be  con- 
sidered.   The  petitioner  is  discharged. 
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Joseph  J.  Cole  et  al.  v.  Richard  N.  Dorr, 
as  City  Clerk,  etc. 

No.  16,862. 
SYLLABUS  BY  THE  COURT. 

1.  Constitutional  Law — Act  Empowering  Cities  to  Adopt  Com- 
mission Plan  of  Government — Delegation  of  Powers — Special 
Act — Uniform  Operation.  The  statute  (Laws  1907,  ch.  114) 
providing  a  scheme  of  municipal  government  commonly  known 
as  the  ''commission  plan,''  to  be  operative  only  in  those  cities 
that  adopt  its  provisions  by  popular  vote,  is  not  void  as  an 
attempt  to  delegate  legislative  power  to  the  people  of  such 
municipalities,  nor  as  a  violation  of  the  sections  of  the  consti- 
tution forbidding  the  conferring  of  corporate  power  by  special 
act  and  requiring  provision  to  be  made  by  general  law  for  the 
organization  of  cities,  nor  as  failing  to  have  a  uniform  opera- 
tion throughout  the  state. 

'2.  Curative  Act — Intelligibility — Construction,  The  stat- 
ute reading  "All  cities  of  the  first  class  of  the  state  of  Kansas 
that  have  .  .  .  adopted  by  majority  vote  of  the  electors 
voting  at  an  election  called  for  the  purpose  of  adopting  the 
commission  form  of  government  .  .  .  shall  be  from  and 
after  the  passage  of  this  tact  ratified,  confirmed  and  legalized, 
regardless  of  any  and  all  irregularities  that  may  have  occurred 
in  the  calling,  advertising,  publishing  and  conducting  of  said 
election"  (Laws  1909,  ch.  76,  §  1)  is  to  be  interpreted  as  in- 
tending to  legalize  all  city  elections  previously  held  for  t(ie 
purpose  of  voting  on  the  question  of  the  adoption  of  the  com- 
mission form  of  government  at  which  a  majority  of  the  votes 
cast  were  in  favor  of  such  proposition. 

•3.  Curative  Act — Special  Legislation.    An  act  validating 

a  city  election  which  is  otherwise  rendered  void  by  a*  failure 
to  give  the  notice  required  by  statute  is  not  obnoxious  to 
the  constitutional  prohibition  against  conferring  corporate 
power  by  special  act  if  it  applies  to  all  cities  in  the  same  situ- 
ation, notwithstanding  it  results  in  a  classification  based  upon 
existing  conditions  only. 

Original  proceeding  in  mandamus.     Opinion  filed 
May  8,  1909.    Writ  denied. 

Freerks  &  Freerks,  and  Frank  Doster,  for  the  plain- 
tiffs. 


Fred  B.  Stanley,  for  the  defendant. 
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The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  In  1907  a  law  was  enacted  (Laws  1907,. 
ch.  114)  providing  a  scheme  of  municipal  government,, 
commonly  known  as  the  "commission  plan,"  to  be  op- 
erative in  such  cities  of  the  first  class  as  should  adopt 
it  by  a  popular  vote  at  a  special  election  called  for  that 
purpose.  In  Wifehita  the  question  whether  the  city 
should  avail  itself  of  the  act  was  submitted  to  the  peo- 
ple and  received  a  majority  of  the  votes  cast,  but  notice 
of  the  election  was  not  given  for  the  full  time  required 
by  the  statute.  A  curative  act  was  passed  (Laws  1909,. 
ch.  76)  undertaking  to  validate  the  election  notwith- 
standing this  defect.  To  determine  by  what  method  the 
then  approaching  city  election  should  be  held  a  proceed- 
ing in  mandamus  was  brought  against  the  city  clerk  ta 
require  him  to  file  certain  certificates  of  nomination 
for  municipal  offices,  which  had  been  prepared  on  the 
theory  that  no  change  had  been  effected  in  the  former 
law  on  the  subject.  The  application  for  the  writ  was 
denied  within  a  few  days  after  the  submission  of  the 
question,  an  early  decision  being  necessary,  but  owing 
to  the  shortness  of  the  time  available  for  its  prepara- 
tion no  opinion  was  then  filed.  The  plaintiffs'  princi- 
pal contentions  were : 

(1)  That  the  act  permitting  such  cities  as  by  popu- 
lar vote  elect  to  do  so  to  adopt  a  form  of  government 
differing  from  that  in  force  in  other  cities  of  the  same 
class  is  void  because  violative  of  the  several  provisions 
of  the  state  constitution  (a)  vesting  the  legislative 
power  in  the  house  of  representatives  and  senate,  (6) 
forbidding  the  passage  of  special  acts  conferring  cor- 
porate power  and  requiring  provision  to  be  made,  by 
general  law  for  the  organization  of  cities,  and  (c)  re- 
quiring all  laws  of  a  general  nature  to  have  a  uniform 
operation  throughout  the  state. 

(2)  That  even  if  the  act  is  regarded  as  valid  it  is  not. 
operative  in  Wichita,  the  defective  notice  having  ren- 
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dered  the  election  ineffective,  and  the  defect  not  having 
been  cured  by  the  subsequent  legislation  because  (a) 
the  curative  act  does  not  purport  to  accomplish  that 
purpose,  and  (6)  if  it  is  so  construed  it  is  void  as  an 
attempt  to  confer  corporate  power  otherwise  than  by  a 
general  law. 

The  claim  that  in  leaving  the  various  cities  of  the  first 
class  free  to  adopt  or  reject  the  provisions  of  the  act  of 
1907  the  legislature  attempted  to  delegate  its  powers 
to  the  people  of  those  municipalities  requires  little  dis- 
cussion. Even  in  jurisdictions  where  it  is  held  that  the 
taking  effect  of  a  statute  can  not  be  made  to  depend 
upon  the  result  of  a  popular  vote  the  principle  is  recog- 
nized that  "if  an  act  in  question  is  complete  in  itself, 
and  requires  nothing  further  to  give  it  validity  as  a  leg- 
islative act,  it  is  not  vulnerable  to  attack  on  constitu- 
tional grounds  simply  because  the  limits  of  its  operation 
are  made  to  depend  upon  a  vote  of  the  people."  {Eck- 
erson  v.  City  of  Des  Moines,  137  Iowa,  452,  478.)  If 
this  court  has  not  heretofore  expressly  approved  this 
doctrine,  it  has  approached  it  too  nearly  to  leave  any 
substantial  ground  for  controversy.  (See  The  State  v. 
Butler  County,  77  Kan.  527,  and  cases  there  cited.) 
And  so  many  other  courts  have  affirmed  it  that  the 
question  can  not  fairly  be  regarded  as  an  open  one. 
(See  cases  collected  in  8  Cyc.  840,  4  Dec.  Dig.  pp.  1616- 
1618  and  subsequent  volume  of  Am.  Dig.  Ann.  under 
the  title  of  "Constitutional  Law,"  and  note  in  114  Am. 
St.  Rep.  317.)  The  statute  is  not  vulnerable  to  attack 
on  this  ground. 

The  objection  that  the  statute  is  in  effect  special  leg- 
islation, inasmuch  as  it  enables  certain  cities  to  be  gov- 
erned under  a  plan  different  from  that  in  use  in  others 
of  the  same  class,  is  more  serious.  The  constitution 
provides  that  "the  legislature  shall  pass  no  special  act 
conferring  corporate  powers"  (art.  12,  §  1),  and  that 
"provision  shall  be  made  by  general  law  for  the  organi- 
zation of  cities"  (art.  12,  §  5).    One  of  the  principal 
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objects  of  these  provisions  undoubtedly  is  to  promote 
uniformity  in  the  conduct  of  municipal  affairs — ^to 
avoid  the  evils  attendant  upon  allowing  each  one  of  a 
large  number  of  cities  to  operate  under  a  separate  char- 
ter— ^to  require  all  cities  similarly  circumstanced  to  be 
governed-  in  the  same  manner,  permitting  variation 
only  when  really  necessary,  and  then  by  means  of  classi- 
fication based  on  real  difference  of  conditions.  Ob- 
viously, if  the  legislature  may  submit  various  plans  of 
local  government,  leaving  each  community  free  to 
choose  which  it  will  adopt,  groups  are  likely  to  be 
formed  of  similarly  governed  cities  having  nothing 
necessarily  in  co^nmon  except  a  preference  for  the  same 
system,  the  effect  being  a  classification  based  only  on 
the  desire  of  the  inhabitants;  and  in  an  extreme  case 
so  wide  a  choice  may  be  offered  that  the  affairs  of 
every  considerable  town  may  be  conducted  in  a  way 
peculiar  to  itself. 

A  review  of  authorities  upon  the  question  involved 
is  presented  in  Binney's  Special  Legislation,  from 
which  these  excerpts  are  taken : 

"Whether  proper  local  self-government  requires  or 
makes  desirable  a  choice  between  different  systems  of 
police  regulation,  or  local  government  or  administration, 
so  that  a  law  providing  for  such  a  choice  must,  from  the 
nature  of  the  case,  be  regarded  as  general,  is  a  very  dif- 
ferent question.  In  some  cases-  the  exercise  of  such  an 
option  works  the  partial  repeal  of  a  general  law  already 
in  force,  and  such  partial  repeal,  whether  expressly  for- 
bidden in  the  state  constitution  or  not,  must  be  regarded 
as  a  form  of  local  legislation.  ...  In  Florida, 
where  the  constitution  requires  that  laws  regulating 
municipal  government  shall  be  not  only  general  but 
uniform,  it  is  held  that  no  diversity  of  government  can 
be  allowed,  even  if  the  same  option  be  granted  to  every 
member  of  the  class  to  which  the  law  applies.  A  system 
once  established  for  a  class,  its  members  can  not  be  al- 
lowed to  decide  by  ordinance,  each  one  for  itself, 
whether  or  not  it  shall  be  governed  by  another  system. 
.  .  .  The  constitution  of  Pennsylvania  does  not  in 
terms  require  uniformity  of  municipal  government,  but 
the  prohibition  of  local  and  special  legislation  is  re- 
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garded  as  equivalent  to  a  requirement  of  uniformity, 
diversity  being  one  of  the  evils  sought  to  be  cured  by 
this  prohibition.  It  is  held  in  that  state  that  if  local  or 
special  results  either  are  or  may  be  produced  by  a  law, 
such  law  is  not  general,  arid  hence  that  any  change  in 
the  general  municipal  corporation  law  can  not  be  lim- 
ited to  affect  only  those  cities  that  may  adopt  the  new 
act.  ...  On  the  same  principle  a  law  has  been 
held  local  in  Illinois,  providing  for  the  collection  of  city 
taxes  by  a  system  materially  different  from  that  pre- 
viously in  force,  but  authorizing  any  city  council  to  col- 
lect the  taxes,  either  under  the  old  law  or  the  new,  as 
it  might  at  any  time  prefer.  ...  In  New  Jersey, 
however,  it  has  been  held  that  the  restrictions  upon 
special  and  local  legislation  do  not  necessitate  uniform 
laws  as  to  matters  of  police  and  local  government,  as 
such  laws  would  interfere  with  the  proper  regulation 
of  local  affairs,  and  that  as  long  as  all  cities  or  other 
communities  of  the  same  class  have  the  same  option  the 
law  which  provides  for  it  must  be  regarded  as  general. 
The  same  view  is  taken  in  Missouri  as  to  police  regula- 
tions, and  in  Illinois  as  to  elections.  ...  In  Illinois 
a  law  regulating  elections  in  such  cities,  villages  and 
incorporated  towns  as  should  adopt  it  was  held  to  be 
general  because  of  the  possibility  that  all  the  cities, 
towns  and  villages  in  the  state  might  accept  its  pro- 
visions, and,  in  fact,  to  stand  on  the  same  ground  as  a 
municipal  corporation  law  obligatory  upon  cities,  towns 
and  villages  thereafter  incorporated,  but  only  affecting 
those  already  incorporated  under  special  charters  if 
they  should  accept  it.  .  .  .  The  court  undertook 
to  distinguish  this  case  from  that  of  the  tax-collection 
law  already  referred  to,  .  .  .  but  .  .  .  the 
two  cases  are  so  irreconcilable  as  to  leave  some  doubt 
as  to  what  the  law  of  Illinois  is  as  to  this  point.  .  .  . 
The  two  views  as  to  the  effect  of  local  option  laws, 
shown  in  the  preceding  pages,  are  irreconcilable,  but 
one  tan  not  expect  different  constitutions  to  be  inter- 
preted in  exactly  the  same  way  in  all  matters,  even  if 
the  language  is  substantially  identical.  What  a  consti- 
tution means  is  partly  a  question  of  fact,  and  it  should 
not  be  hastily  assumed  that  a  court  of  last  resort  has 
been  mistaken  as  to  the  facts  which  brought  about  the 
adoption  of  any  part  of  the  constitution  under  which  it 
acts.  The  several  courts  may  all  be  right  as  to  the  facts 
before  them  in  each  case,  however  at  variance  their 
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ultimate  conclusions  as  to  the  law."     (Pages  99-102, 
105, 106.) 

In  State  ex  rel.  v.  Copeland,  66  Minn.  315,  it  was  held 
that  a  law  granting  powers  to  all  cities  of  a  certain 
class,  to  take  effect  in  each  city  only  upon  its  adoption 
there,  contravened  the  provisions  of  the  state  constitu- 
tion prohibiting  special  legislation  as  to  cities.  In 
Adams  v.  The  City  of  Beloit  and  others,  105  Wis.  363, 
and  Eckerson  v.  City  of  Des  Moines,  137  Iowa,  452,  the 
contrary  view  was  taken.  In  the  Wisconsin  case  the 
grounds  of  the  opposing  theories  are  fully  developed. 
While  the  weight  of  authority  in  other  jurisdictions 
.seems  to  uphold  laws  of  the  character  of  that  under 
discussion,  a  more  important  consideration  is  that  this 
court  is  already  practically  committed  to  that  side  of 
the  question.  In  The  State,  ex  rel.,  v.  Hunter,  38  Kan. 
578,  the  validity  of  the  metropolitan  police  act  was  sus- 
tained, although  it  provided  a  method  of  police  govern- 
ment to  be  enforced  only  in  those  cities  where  it  should 
be  invoked  by  local  action.  In  the  present  case,  as  in 
that  one,  the  law  involved  confers  the  same  power  upon 
every  city  of  the  class  to  which  it  relates.  The  power 
exists  in  each  none  the  less  because  it  may  never  be 
called  into  operation.  We  conclude  that  it  is  a  general 
law  within  the  meaning  of  the  constitutional  limita- 
tion under  discussion,  although  in  practice  it  may 
result  in  similar  municipalities  being  governed  by  dis- 
similar methods.  It  is  to  be  observed  that  the  constitu- 
tion does  not  in  terms  or  by  necessary  implication  re- 
quire absolute  uniformity  in  the  government  of  cities  of 
the  same  class,  although  the  provisions  under  considera- 
tion were  obviously  designed  to  discourage  diversity  in 
that  regard. 

The  objection  that  the  statute  violates  the  require- 
ment of  the  constitution  (art.  2,  §  17)  that  all  laws  of  a 
general  nature  shall  have  a  uniform  operation  through- 
out the  state  is  so  similar  to  that  just  considered  as  to 
require  no  separate  discussion.    There  is  something  of 
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the  same  conflict  of  authority  on  the  subject,  but  the 
question  has  not  been  an  open  one  in  this  state  since  in 
Noffzigger  v.  McAUister,  12  Kan.  315,  it  was  said  of  a 
herd  law  the  operation  of  which  in  each  township  was 
made  to  depend  upon  the  wishes  of  the  inhabitants : 

"Neither  is  this  act  in  contravention  of  section  17  of 
article  2  of  the  constitution.  It  was  enacted  for  the 
whole  state,  and  for  every  part  thereof.  Any  township 
in  the  state  may  come  within  the  provisions  of  article  1 
of  the  act,  or  any  township  may  remain  out.  In  this 
respect  the  act  resembles  many  other  acts  which  depend 
for  their  practical  operation  upon  the  discretion  of  the 
county  board,  or  the  people,  or  the  happening  of  cer- 
tain contingencies.  There  is  always  a  wide  discretion 
allowed  counties,  and  county  boards,  in  the  building  of 
court-houses,  jails,  bridges,  and  other  public  improve- 
ments, and  yet  no  one  has  ever  supposed  that  the  laws 
authorizing  this  discretion  were  invalid  because  their 
operation  might  not  be  practically  and  uniformly  the 
same  in  every  county  in  the  state.  Whenever  a  law  of 
a  general  nature  is  passed  by  the  legislature  for  the 
whole  state,  and  is  not  applied  by  the  legislature  to  any 
particular  locality  thereof,  and  has  no  words  prohil>- 
iting  its  operation  in  any  particular  locality,  it  is  a  law 
having  a  uniform  operation  throughout  the  state, 
within  the  meaning  of  said  constitutional  provision,  al- 
though it  may  not  practically  have  operation  in  every 
part  of  the  state."    (Page  321.) 

It  may  be  conceded  that  the  failure  to  give  the  statu- 
tory notice  of  the  election  rendered  it  a  nullity  except 
as  th^  defect  may  have  been  remedied  by  the*  act  of 
1909.  The  plaintiffs  insist  that  no  force  can  be  given  to 
that  act  because  as  it  stands  it  is  meaningless  and  af- 
fords no  clue  by  which  it  may  be  rendered  intelligible. 
The  substantial  part  of  it  reads : 

"All  cities  of  the  flrst  class  of  the  state  of  Kansas  that 
have  prior  to  the  passage  of  this  act  adopted  by  ma- 
jority vote  of  the  electors  voting  at  an  election  called 
for  the  purpose  of  adopting  a  commission  form  of  gov- 
ernment, as  provided  by  chapter  114  of  the  Session 
Laws  of  1907,  and  all  acts  amendatory  thereto,  shall 
be  from  and  after  the  passage  of  this  act  ratified,  con- 

17—80  KAN. 


Digitized  by  LjOOQ IC 


258  SUPREME  COURT  OF  KANSAS. 

Cole  V.  Dorr. 

firmed  and  legalized,  regardless  of  any  and  all  irregu- 
larities that  may  have  occurred  in  the  calling,  adver- 
tising, publishing  and  conducting  of  said  election/' 
(Laws  1909,  ch.  76,  §  1.) 

True,  the  act  by  its  very  terms  purports  only  to  legal- 
ize certain  cities,  but  there  is  no  difficulty  in  ascertain- 
ing what  is  intended.  The  legislature  obviously  de- 
signed to  legalize  some  action  that  had  been  taken  ir- 
regularly. In  saying  that  such  legalization  should  be 
accomplished  "regardless  of  any  and  all  irregularities 
that  may  have  occurred  in  the  calling,  advertising,  pub- 
lishing and  conducting  of  said  election"  it  closed  the 
door  on  any  doubt  that  might  otherwise  exist  that  the 
thing  meant  to  be  validated  was  the  irregular  election. 
Similar  liberality  of  interpolation  has  been  indulged  in 
several  Kansas  cases.  (Landrum  v.  Flannigan,  60 
Kan.  436;  Brook  v.  Blue  Mound,  61  Kan.  184;  The 
State  V.  Deuel y  63  Kan.  811.)  An  illustration  of  a  more 
radical  defect  being  cured  by  interpretation  is  found  in 
Commonwealth  v.  Herald  Pub.  Co.,  128  Ky.  424,  where 
a  statute  was  upheld  which  so  far  as  this  matter  is  con- 
cerned may  be  said  to  have  contained  merely  these 
words:  "Any  person  who  sells  any  obscene  news- 
paper."   The  court  said : 

"Section  1352  is  said  to  be  meaningless  and  uncer- 
tain, because  there  is  contained  in  it  no  prohibition 
against  the  things  mentioned  in  the  section,  nor  is  it 
declared  that  it  shall  be  unlawful  to  do  them.  In  the 
respects  mentioned,  the  section  is  technically  defective, 
but  there  can  be  no  reasonable  doubt  that  it  was  the  in- 
tention of  the  legislature  to  make  it  unlawful  to  commit 
the  acts  mentioned  and  to  prohibit  any  person  or  cor- 
poration from  doing  the  forbidden  things.  The  intent 
of  the  section  being  clear,  the  purpose  of  its  enactment 
being  plain,  it  will  not  be  allowed  to  fail  because  of  the 
omission  of  the  words  *it  shall  be  unlawful  for,'  which 
should  have  been  placed  at  the  beginning  pf  the  section, 
or  the  words  'shall  be  guilty  of  an  offense,'  which 
should  have  been  added  to  the  section."   (Page  432.) 

The  final  contention  that  requires  consideration  is 


Digitized  by  LjOOQIC 


Vol.  80.  JANUARY  TERM,  1909. 259 

Cole  V.  Dorr. 

that  the  curative  act  itself  is  invalid  because,  having 
no  possible  application  now  or  hereafter  to  any  cities 
excepting  those  in  which  an  irregular  election  had  al- 
ready been  held  when  it  was  passed,  it  is  necessarily 
special.  A  statute  granting  corporate  power  that  can 
apply  only  to  a  fixed  number  of  corporations,  and  can 
not  possibly  at  any  time  apply  to  any  other,  is  ordi- 
narily regarded  as  special,  and  therefore  unconstitu- 
tional. (City  of  Topeka  v.  GiUett,  32  Kan.  431.)  But 
a  curative  act  is  necessarily  of  that  character.  It  op- 
erates only  on  conditions  already  existing.  In  a  sense 
it  can  have  no  prospective  operation.  Therefore  when- 
ever it  relates  to  a  subject  concerning  which  special  leg- 
islation is  forbidden  it  is  void  if  subjected  to  the  ordi- 
nary test,  as  some  courts  have  held  that  it  must  be. 
Other  courts,  however,  recognize  an  exception  arising 
from  the  nature  of  the  case.  Thus,  in  State  ex  rel.  v. 
Brovm,  97  Minn.  402,  5  L.  R.  A.,  n.  s.,  327,  it  was  said : 

"When  the  statute  is  remedial  or  curative  the  classi- 
fication is  legal,  if  it  includes  within  the  class  all  the 
subjects  which  are  affected  by  the  condition  which  it 
sought  to  remedy,  or  the  evils  it  is  sought  to  cure.  Nec- 
essarily this  class  forms  an  exception  to  the  general 
rule  that  classification  can  not  be  based  upon  existing 
conditions  alone.  The  very  object  of  the  statute  is  to 
remedy  a  prei^nt  condition,  and  if  possible  ^void  its 
repetition."     (Page  415.) 

The  L.  R.  A.  note  to  that  case  is  so  full  as  to  make  a 
further  citation  unnecessary.  In  this  state  the  question 
was  settled  in  Mason  v.' Spencer,  County  Clerk,  35  Kan. 
512,  the  syllabus  reading: 

"Where  an  irregularity  reYidering  an  act  of  a  city  or 
subordinate  agency  illegal  or  void  is  simply  a  failure 
to  comply  with  some  provision  of  the  statutes,  the  com- 
pliance with  which  the  legislature  might  in  advance 
have  dispensed  with,  the  legislature  can,  by  a  general 
curative  statute  subsequently  passed,  dispense  with 
such  compliance  and  thereby  render  the  act  of  the  city 
or  subordinate  agency  legal  and  valid." 

Upon  these  grounds  the  statutes  of  1907  and  1909 
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were  held  valid  and  the  petition  of  the  plaintiffs  for  a 
peremptory  writ  of  mandamus  requiring  the  city  offi- 
cers to  proceed  under  the  former  law  was  denied. 

BURCH,  J.,  dissents  from  the  first  paragraph  of  the 
syllabus  and  the  corresponding  portion  of  the  opinion. 


J.  C.  Houser  v.  J.  E.  Smith  et  al. 

No.  16,762. 

Injunction — Tax — Demurrer  to  Petition.  A  petition  to  oijoin 
a  tax  held  demurrable  because  the  only  ground  alleged  was 
that  it  was  illegal — a  mere  conclusion  of  law. 

Error  from  Gove  district  court;  Jacob  C.  Ruppen- 
THAL,  judge.    Opinion  filed  May  8, 1909.    Affirmed. 

A.  D.  Gilkeson,  Lee  Monroe,  and  George  A.  KUne, 
for  the  plaintiff  in  error. 
John  S.  Dawson,  for  the  defendants  in  error. 

Per  Curtain:  This  is  an  action  to  enjoin  the  col- 
lection of  a  tax  for  the  support  of  the  Gove  county 
high  school.  The  court  sustained  a  demurrer  to  the  pe- 
tition on  the  ground  that  the  facts  stated  were  not  suf- 
ficient to  constitute  a  cause  of  action.  The  only  aver- 
ment of  any  reason  for  restraining  the  collection  of  the 
tax  or  to  show  its  illegality  is  that  "there  was  and  is 
no  high  school  in  said  county  of  Gove  which  has 
been  established  or  created  according  to  law."  This  is 
equivalent  to  saying  that  the  high  school  establish- 
ment was  illegal,  and  is  a  pure  conclusion  of  law.  The 
statement  was  insufficient  when  directly  challenged  by 
a  demurrer. 

The  judgment  is  affirmed. 
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The  Augusta  Oil,  Gas,  Mining  &  Prospecting  Com- 
pany V.  The  Independence  Drilung  Company,  a 
Partnership,  etc.,  et  al. 

No.  16,786. 

£^V^>ENCE — Opinion  Testimony — Province  of  the  Jury.  It  was 
error  to  permit  a  witness  to  give  an  opinion  upon  a  fact 
which  it  was  the  province  of  the  jury  to  determine. 

Error  from  Butler  district  court;  Granville  P. 
Airman,  judge.    Opinion  filed  May  8, 1909.    Reversed. 

George  J.  Benson,  and  T.  A.  Kramer,  for  the  plaintiff 
in  error. 

Leland  &  Harris,  and  E.  J.  Lambert,  for  the  defend- 
ants in  error. 

Per  Curiam:  The  drilling  company  contracted  with, 
the  oil  company  to  drill  a  well.  The  oil  company  was 
to  furnish  the  casing  and  other  appliances,  while  the 
duty  of  inspection  of  the  appliances  devolved  on  the 
drilling  company.  Before  the  well  was  completed  it 
became  obstructed  so  that  it  could  not  be  drilled  fur- 
ther, and  the  drilling  company  sought  to  recover  for 
the  work  done,  on  the  theory  that  the  suspension  of 
work  was  due  to  the  fault  of  the  oil  company.  On  one 
side  it  was  claimed  that  the  casing  furnished  was  not 
sufficiently  thick  and  strong  to  withstand  the  pressure 
of  the  water,  and  that  it  collapsed  and  obstructed  the 
drilling  of  the  well.  On  the  other  side  it  was  claimed, 
among  other  things,  that  the  obstruction  was  below  the 
disc  in  the  well,  where  the  pressure  of  the  water  on  the 
inside  counterbalanced  the  pressure  from  the  outside, 
and  that  the  trouble  was  not  because  of  insufficient 
casing  but  was  due  to  some  defect  or  irregularity  in 
drilling  the  well. 

In  the  trial  a  witness  was  asked  the  question,  "What, 
in  your  judgment,  was  the  trouble;  was  that  in  the 
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bottom  of  this  well?"  And  over  objection  he  an- 
swered: "That  casing  caused  the  trouble;  it  was  too 
light."  The  admission  of  this  evidence  was  material 
error.  The  witness  had  had  experience  in  drilling  wells 
and  was  competent  to  testify  to  the  strength  of  the 
pipe,  the  extent  of  the  pressure  it  would  withstand,  and 
the  like,  and  also  as  to  the  way  the  drill  and  other  ap- 
pliances worked  when  he  tested  them,  and  the  jury 
might  have  inferred  from  this  and  other  testimony  the 
cause  of  the  trouble ;  but  he  should  not  have  been  per- 
mitted to  give  an  opinion  on  the  issue  the  jury  were 
called  to  decide. 

"The  opinion  of  witnesses  is  only  admissible  upon  the 
ground  of  necessity,  but  can  never  be  given  upon  the 
ultimate  facts  which  it  is  the  duty  of  the  jury  to  de- 
termine."   (Erb  V.  Popritz,  59  Kan.  264,  270.) 

(See,  also,  K.  P.  Rly.  Co.  v.  Peavey,  29  Kan.  169; 
'Telephone  Co.  v.  Vandervort,  67  Kan.  269.) 

As  the  admission  of  this  testimony  was  prejudicial 
error,  it  is  unnecessary  to  consider  the  other  assign- 
ments. The  judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 


J.  W.  Lawson  et  al.  v.  Euza  A.  Rush  et  al. 

No.  16.088. 

Cross-petition  —  Summons  Not  Necessary.     The  rule  applied 
that  a  new  summons  need  not  be  issued  upon  a  cross-petition. 

Error  from  Leavenworth  district  court;  James  H. 
GiLLPATRiCK,  judge.  Opinion  filed  May  8,  1909.  Af- 
firmed. 

W.  W.  Hooper,  for  the  plaintiffs  in  error. 
W.  B.  BrovmeU,  J.  H.  MitcheU,  and  A.  E.  Dempsey, 
for  the  defendants  in  error. 
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Per  Curiam:  There  is  no  merit  in  the  contentions  of 
the  plaintiffs  in  error.  They  were  served  with  sum- 
mons in  the  foreclosure  proceeding,  entered  their  ap- 
pearance, and  filed  dilatory  motions  which  prevented  the 
action  from  being  tried  at  the  October  term.  The  mo- 
tions were  then  withdrawn  and  permission  was  obtained 
to  answer  within  twenty  days,  but  no  answer  was  filed. 
A  further  extension  of  twenty  days  was  granted  to  an- 
swer, "without  prejudice  to  a  trial  at  the  January 
term."  At  this  time  one  of  their  codefendants  had  al- 
ready filed  a  cross-petition  asking  for  the  foreclosure 
of  a  second  mortgage.  No  answer  or  further  appear- 
ance was  made  until  six  weeks  after  the  judgment  was 
entered,  when  motions  were  filed  asking  the  court  to 
set  aside  the  judgment  for  irregularity. 

The  case  was  regularly  set  for  trial  at  the  January 
term  and  was  regularly  tried.  A  summons  on  the  cross- 
petition  was  not  necessary.  The  original  summons 
brought  the  defendants  into  court  for  every  purpose 
connected  with  the  case,  and  they  were  bound  to  take 
notice  of  all  the  proceedings  that  followed.  (KimbaU 
and  others  v.  Connor,  Starks  and  others,  3  Kan.  414; 
Curry  v.  Janicke,  48  Kan.  168 ;  Jones  v.  Standiferd,  69 
Kan.  513,  517.) 

The  record  shows  nothing  irregular  in  the  proceed- 
ings, and  discloses  such  a  lack  of  diligence  on  the  part 
of  the  plaintiffs  in  error  as  fully  to  justify  the  court  in 
refusing  to  set  aside  the  judgment.    Affirmed. 
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P.  H.  Young  et  ux.  v.  Charles  E.  Gibson.* 

No.  16,747. 
SYLLABUS  BY  THE  COURT. 

1.  Tax  Deeds — Irregularities — Rights  of  Holder  of  Certificate — 
Duty  of  County  Clerk.  "If  all  the  proceedings  up  to  the  ex- 
ecution of  a  tax  deed  are  regular  and  legal,  the  holder  of  the 
certificate  is  entitled  to  a  deed  in  legal  form,  and  carrying 
that  prima  fa^sie  evidence  of  the  regularity  of  all  prior  pro- 
ceedings which  belongs  to  a  statutory  deed;  and  if  through 
mistake  or  inadvertence  a  different  deed,  and  one  substan- 
tially departing  from  the  statutory  form,  has  been  executed, 
the  county  clerk  can  be  compelled  by  mandamus  [to],  and 
may  without  it,  execute  and  deliver  a  deed  in  correct  and 
statutory  form.  In  other  words,  neither  the  power  nor  the 
duty  of  the  county  clerk  is  exhausted  by  the  execution  of  an 
irregular  and  improper  deed."  (Douglass  v,  Nuzum,  16  Kan. 
515,  525.) 

2. Limitation  upon  Time  of  Issuance  after  Tax  Sale. 

Section  7714  of  the  General  Statutes  of  1901  was  not  de- 
signed to,  and  does  not,  provide  any  limitation  of  time  within 
which  a  valid  tax  deed  may  be  issued  upon  a  valid  sale  of 
land  by  a  county  treasurer  for  delinquent  taxes,  an  invalid 
deed  having  been  issued,  through  mistake,  by  the  county  clerk. 

8.  Same.     The  limitation  provided  by  section  18  of  the 

civil  code  is  the  only  restriction  of  the  time  within  which  the 
purchaser  may  maintain  an  action  against  the  county  clerk 
to  compel  the  issuance  of  a  second  tax  deed,  and  it  is  five 
years  after  the  issuance  of  the  defective  deed. 

4.  Same.    Within  such  five  years  a  second  tax  deed,  if 

otherwise  valid,  is  not  invalid  by  reason  of  the  time  of  its 
issuance. 

6.  Second  Dedd  to  Correct  Defects.    Where  all  the  tax 

proceedings  up  to  the  execution  of  a  tax  deed  are  regular  and 
legal,  and  the  county  clerk  through  mistake  or  inadvertence 
issues  a  tax  deed  defective  in  form  or  substance,  and  a  second 
tax  deed  is  thereafter  issued  on  the  same  sale  by  the  county 
clerk  to  correct  the  former  error,  it  is  proper  and  desirable  it 
should  be  noted  on  such  second  deed  that  it  is  issued  to  cor- 
rect the  former  deed;  but  as  the  function  of  the  second  deed 

*  Note. — A  rehearing  has  been  allowed  in  this  case  and  a  sec- 
ond opinion  will  be  filed,  which  will  be  reported  in  volume  81. 
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is  apparent  from  the  circumstances,  such  notation  is  not  a 
prerequisite  to  the  validity  of  such  second  deed  or  to  its  ad- 
mission as  evidence  in  court. 

Error  from  Ford  district  court;  Gordon  L.  Finley, 
judge.    Opinion  filed  June  5, 1909.    Reversed. 

STATEMENT. 

Charles  E.  Gibson  brought  this  suit,  August  2, 
1906,  to  foreclose  a  mortgage  on  a  quarter-section  of 
land  in  Ford  county,  Kansas.  The  defendants  an- 
swered setting  up  title  to  the  land.  Their  title  is  based 
upon  a  tax  deed,  or  rather  two  tax  deeds,  which  were 
pleaded  and  offered  in  evidence.  The  first  deed  was 
issued  October  1,  1892,  and  recorded  October  3,  1892. 
It  was  based  upon  a  regular  certificate  of  sale  in  1889 
for  the  taxes  of  1888,  and  shows  the  payment  of  the 
taxes  by  the  purchaser  for  the  years  1889,  1890  and 
1891.  This  deed  shows  a  sale  in  gross  of  this  quarter- 
section  of  land,  with  another  adjoining. 

On  the  18th  of  April,  1894,  the  purchaser  procured 
another  tax  deed  (based  upon  the  same  tax  sale)  for 
the  same  land,  with  other  tracts.  This  deed  was  re- 
corded April  21,  1894.  It  foDows  the  statutory  form 
strictly,  but  does  not  in  any  wise  refer  to  the  previous 
deed  of  October  1,  1892. 

The  plaintiff  replied  that  the  last  tax  deed  was  void 
upon  its  face  and  did  not  vest  any  title  in  the  defend- 
ants, for  the  reason  that  it  was  issued  more  than  four 
years  after  the  tax  sale  upon  which  it  was  based. 

It  was  admitted  on  the  trial  that  the  plaintiff's  mort- 
gage was  valid  and  a  subsisting  lien  upon  the  premises 
unless  devested  by  the  tax  deed.  Also,  that  the  land  in 
controversy  was  lawfully  assessed  for  taxes  in  the 
year  1888 ;  that  taxes  were  duly  levied  thereon  for  that 
year ;  that  at  the  annual  tax  sala  in  September,  1889, 
the  taxes  not  having  been  paid,  the  county  treasurer 
sold  the  land  to  one  Hoover  for  the  sum  of  $15.54, 
which  was  the  total  amount  of  taxes,  interest  and 
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charges  due  upon  the  land  for  the  year  1888 ;  that  the 
treasurer  thereupon  issued  a  tax-sale  certificate  to 
Hoover,  who  thereafter  paid  the  subsequeht  taxes  for 
the  years  1889,  1890  and  1891,  and  the  same  were  in- 
dorsed upon  his  certificate;  that  on  October  1,  1892, 
the  county  clerk  duly  executed  and  delivered  to  Hoover 
a  tax  deed  to  the  land,  based  on  the  sale  for  taxes ;  that 
the  tax  deed  was,  on  the  3d  day  of  October,  1892,  duly 
recorded ;  that  on  the  18th  day  of  April,  1894,  the  county 
clerk  duly  executed  and  delivered  to  Hoover  another 
tax  deed  for  the  same  land,  upon  the  same  sale  for 
taxes;  that  by  mesne  conveyances  the  land  was  con- 
veyed from  Hoover  to  P.  H.  Young  (one  of  the  defend- 
ants) ,  who  for  more  than  five  years  prior  to  the  com- 
mencement of  this  suit  had  been  in  the  continuous  and 
uninterrupted  possession  thereof  under  such  tax  deeds 
and  conveyances. 

After  these  admissions  the  defendants  offered  in  evi- 
dence, separately,  the  tax  deeds  to  Hoover  dated  re- 
spectively October  1,  1892,  and  April  18,  1894.  The 
plaintiff  objected  to  the  introduction  of  the  first  tax 
deed  on  the  ground  that  the  rights  of  the  tax  deed 
holder  were  merged  in  the  second  deed,  and  objected  to 
the  second  deed  for  the  reason  that  it  showed  on  its 
face  that  it  was  issued  more  than  four  years  after  the 
date  of  the  sale. 

Pending  the  ruling  upon  these  objections  the  de- 
fendants offered  to  prove  by  Hoover,  and  by  the  county 
treasurer  and  the  records  of  his  office,  that  at  the  tax 
sale  in  1889  Hoover  purchased  several  tracts  of  land, 
including  the  land  in  question,  and  there  was  issued  to 
him  a  tax-sale  certificate  therefor,  showing  upon  its 
face  a  separate  sale  for  each  tract;  that  the  county 
clerk,  by  mistake  or  inadvertence,  included  the  land  in 
controversy  in  a  deed  with  another  tract,  sold  sepa- 
rately therefrom  and  for  a  different  consideration, 
causing  the  deed  dated  October  1,  1892,  to  state  a  sale 
in  gross  for  the  lands;  that  thereafter  Hoover,  to  cor- 


Digitized  by  LjOOQ IC 


Vol.  80.  JANUARY  TERM,  1909. 07 

Young  V.  Gibson. 

rect  the  error,  demanded  of  and  received  from  the 
county  clerk  the  tax  deed  dated  April  18, 1894. 

The  plaintiff  admitted  that  Hoover  and  the  county 
treasurer  would  testify  to  these  facts,  and  that  the 
books  and  records  of  the  office  of  the  county  treasurer 
would  show  that  Hoover  purchased  at  the  sale  several 
tracts,  each  for  a  different  consideration,  including  the 
one  in  controversy,-  and  that  he  was  entitled  to  a  tax 
deed-  conveying  such  lands  as  separate  and  distinct 
tracts  and  showing  a  separate  and  distinct  sale  of  each 
tract.  The  plaintiff,  however,  objected  to  the  intro- 
duction of  all  this  evidence,  as  incompetent,  irrelevant 
and  immaterial,  which  objection  the  court  sustained. 
No  further  evidence  was  offered  by  either  party. 

The  court  held  that  all  rights  acquired  under  the 
first  deed  were  merged  in  the  second,  and  that  the  sec- 
ond deed,  having  been  issued  on  the  sale  and  more  than 
four  years  thereafter,  and  containing  no  recital  to  toll 
the  statute  concerning  floating  liens  or  that  it  was 
issued  to  take  the  place  of  the  first  deed,  was  void  and 
<5onveyed  no  title.  Judgment  was  thereupon  entered 
setting  aside  the  tax  deeds,  but  granting  Young  a  prior 
lien  for  the  amount  of  taxes  paid,  and  decreeing  to  the 
plaintiff  the  foreclosure  of  the  mortgage. 

E.  H.  Madison,  and  L.  A.  Madison,  for  the  plaintiffs 
in  error, 

Thomas  A.  Scales,  and  Albert  Watkins,  for  the  de- 
fendant in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  admissions  of  fact  in  this  case  leave 
nothing  but  a  question  of  law  to  be  determined.  After 
the  mutual  admission  of  the  detailed  facts  recited  in 
the  statement  the  defendants  offered  in  evidence  the 
second  tax  deed,  a  copy  of  which  was  attached  to  the 
answer,  and  the  execution  of  which  was  not  denied  in 
the  reply  under  oath.    The  execution  of  the  deed  was 
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therefore  admitted  in  the  form  and  with  the  contents 
as  pleaded.  (Civ.  Code,  §  108.)  It  was  not  necessary, 
therefore,  to  introduce  this  deed  in  evidence.  Pending 
the  ruling  on  the  objection  to  the  introduction  of  the 
deed  in  evidence,  however,  the  plaintiff  expressly  ad- 
mitted "that  the  books  and  records  of  the  office  of  the 
county  treasurer  would  show  that  Hoover  purchased  at 
said  sale  several  tracts,  including  the  one  in  controversy, 
each  for  a  different  consideration,  and  that  he  was  en- 
titled to  a  tax  deed  conveying  said  lands  as  separate 
and  distinct  tracts  and  showing  a  separate  and  distinct 
sale  of  each  tract.''  This  is  equivalent  to  the  admission 
of  the  facts  as  true  which  it  is  admitted  the  records 
show.  The  records  import  verity  and  are  not  subject 
to  contradiction.  There  is  a  marked  difference  between 
an  admission  that  a  witness  would  testify  to  a  certain 
fact  and  an  admission  that  a  public  record,  and  the 
only  proper  public  record,  would  show  the  fact  The 
witness  may  be  contradicted  or  may  not  be  believed. 
The  public  record  of  the  county  treasurer  is  in  the  very 
nature  of  the  case  the  best,  if  not  the  only,  evidence  of 
the  facts  it  is  admitted  it  would  show,  and,  at  least  in 
the  absence  of  any  suggestion  of  error  or  fraud  therein, 
should  be  taken  as  conclusive  evidence  of  such  facts. 

The  court  evidently  recognized  these  as  established 
facts  i^nd  correctly  held  that  all  rights  acquired  under 
the  first  tax  deed  were  merged  in  the  second  deed. 
(Gen.  Stat.  1901,  §  7714;  TweedeU  v.  Warner ,  43  Kan. 
597.)  The  court,  however,  held,  following  the  dictum 
in  Park  v.  Hetherington,  9  Kan.  App.  809,  312,  813, 
that  section  7714,  supra,  being  the  first  section  of  an 
act  entitled  "An  act  to  avoid  floating  liens  on  real  es- 
tate," adopted  in  1881,  limits  the  time  for  obtaining  a 
valid  tax  deed  to  four  years  from  the  date  of  the 
sale,  at  least  in  the  absence  of  some  allegation  or  re- 
cital in  the  second  deed  showing  that  it  was  issued  to 
correct  or  take  the  place  of  a  first  tax  deed  issued  on 
the  same  tax  sale.    In  this  the  court  erred. 
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Section  7714  of  the  General  Statutes  of  1901  has  no 
reference  whatever  to  the  time  of  issuing  a  tax  deed  or 
to  the  validity  of  a  tax  deed.  This  section  was  enacted 
as  section  1  of  chapter  114  of  the  Laws  of  1881.  The 
chapter  was  entitled  "An  act  to  avoid  floating  hens  on 
real  estate,"  and  the  whole  act  is  still  in  force,  and  has 
been  republished  under  that  title  in  all  subsequent  com- 
pilations of  the  statutes.  Theretofore  a  person  could 
acquire  a  tax  certificate  on  a  tract  of  land  and  carry  it 
indefinitely  at  the  enormous  rate  of  interest  then  al- 
lowed by  law.  Probably  trouble  from  this  source  led 
to  the  enactment  of  this  section.  As  before  said,  it 
has  no  reference  to  the  time  within  which  a  tax  deed 
must  be  issued  after  the  sale  to  be  valid.  The  deed  is 
issued  in  accordance  with  the  contract  of  purchase  and 
sale,  the  law  being  a  part  of  the  contract,  and  neither 
this  nor  any  other  statute  expressly  places  any  lim- 
itation upon  the  issuance  of  such  deed,  except  that  it 
can  not  be  issued  until  three  years  after  the  sale.  But 
the  general  statute  of  limitations,  as  will  be  seen  here- 
inafter, applies  to  the  time  within  which  an  action  may 
be  brought  to  compel  the  issuance  of  such  deed.  To 
preserve  the  lien  for  taxes  on  the  land  a  tax  deed  must 
be  taken  out  within  four  years  from  the  date  of  the 
sale.  But  it  is  provided  in  section  4  of  the  floating- 
lien  statute  (Gen.  Stat.  1901,  §7717),  in  effect,  that 
an  invalid  tax  deed  shall  preserve  the  lien. 

The  only  justification  for  the  dictum  in  Park  v.  Heth- 
eringtan,  9  Kan.  App.  309,  312,  313,  (see,  also,  Tweedell 
V.  Warner,  43  Kan.  597, 604)  is  that  a  tax  deed  could  not 
be  issued  after  the  lien  for  the  taxes  had  expired.  As- 
suming the  correctness  of  this  proposition,  if  the  lien 
has  once  been  perpetuated  by  taking  out  an  invalid 
deed,  when  ttiereafter  does  the  lien  expire?  When 
thereafter,  if  the  purchaser  be  entitled  thereto,  can 
a  valid  tax  deed  be  legacy  issued.  No  provision  of 
the  statute,  it  is  believed,  answers  either  question. 
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We  simply  hold  in  this  case  that  the  second  tax  deed 
may  lawfully  be  issued  by  the  county  clerk  during  such 
time  at  least  as  the  purchaser  may  maintain  an  action 
to  compel  the  issuance  of  the  deed. 

An  excerpt  from  the  opinion  of  Mr.  Justice  Brewer 
in  Douglass  v.  Nuzum,  16  Kan.  515,  seems  especially 
applicable  to  the  facts  in  this  case/ as  it  is  admitted 
herein  that  all  the  steps  in  the  matter  of  the  taxation 
of  the  land  in  question  up  to  and  including  the  sale 
were  legal  and  had  been  taken  in  the  manner  prescribed 
by  statute.    The  excerpt  reads : 

"If  all  the  proceedings  up  to  the  execution  of  a  tax 
deed  are  regular  and  legal,  the  holder  of  the  certificate 
is  entitled  to  a  deed  in  legal  form,  and  carrying  that 
prima  facie  evidence  of  the  regularity  of  all  prior  pro- 
ceedings which  belong  to  a  statutory  deed;  and  if 
through  mistake  or  inadvertence  a  different  deed,  and 
one  substantially  departing  from  the  statutory  form, 
has  been  executed,  the  county  clerk  can  be  compelled  by 
mandamus  [to],  and  may  without  it,  execute  and  de- 
liver a  deed  in  correct  and  statutory  form.  In  other 
words,  neither  the  power  nor  the  duty  of  the  county 
clerk  is  exhausted  by  the  execution  of  an  irregular  and 
improper  deed.  The  holder  of  the  tax  claims  is  en- 
titled to  have  the  various  steps  and  processes  by  which 
these  claims  are  matured  into  perfect  titles  properly 
and  legally  taken  and  done  by  the  various  officers  to 
whom  under  the  law  they  are  respectively  assigned." 
(Page  525.) 

Suppose  that  in  this  case  the  county  clerk  had  re- 
fused, on  the  application  of  the  purchaser,  to  execute 
a  deed  in  conformity  to  law  and  to  the  rights  of  the 
purchaser :  what  would  be  the  limitation  of  time  within 
which  the  purchaser  could  bring  an  action  in  mandamus 
to  compel  the  clerk  to  perform  his  duty?  There  is  no 
special  limitation  provided  in  such  case;  hence,  as  it  is 
a  civil  action,  the  limitation  must  be  found  in  article  8 
of  the  civil  code.  Subdivision  6  of  section  18  of  the  code 
is  the  only  limitation  applicable,  and  it  is  five  years 
from  the  issuance  of  the  defective  deed.    His  cause  of 
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action  for  mandamus  would  arise  after  the  making  of 
the  first  deed  and  upon  the  refusal  of  the  clerk  on  de- 
mand to  execute  a  deed  in  conformity  with  law,  and  he 
is  entitled  to  five  years  thereafter  in  which  to  bring  his 
action  in  mandamus.  If  the  county  clerk  could  be  com- 
pelled to  issue  a  valid  tax  deed  more  than  four  years 
after  the  tax  sale  (and  it  would  be  ridiculous  to  say 
that  he  could  be  compelled  to  issue  an  invalid  deed) ,  he 
might  do  so  without  any  action  within  that  time  at 
least. 

While  it  is  proper  and  desirable  to  note  upon  a  sec- 
ond tax  deed,  issued  to  correct  an  erroneous  deed,  the 
fact  that  it  is  so  issued,  the  purpose  and  function  of  the 
second  deed  must  in  every  case  be  apparent,  from  the 
circumstance  that  the  two  deeds  are  issued  upon  the 
same  sale ;  and  it  is  not  a  prerequisite  to  the  validity  of 
the  second  deed  or  to  its  admissibility  in  evidence  in 
court  that  such  notation  be  made  thereon. 

All  the  facts  requisite  to  establish  the  validity  of  the 
second  tax  deed  were  admitted  by  the  plaintiff,  and  as  it 
is  herein  held  that  such  deed  is  not  invalid  by  reason  of 
the  time  of  its  issuance  the  judgment  of  the  court  is 
reversed,  with  instructions  to  render  a  judgment  in 
favor  of  the  defendants. 
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Henrietta  Matson  v.  The  Chicago,  Rock  Island  & 
Pacific  Railway  Company. 

No.  16,822. 
SYLLABUS  BY  THE  COURT. 

1.  Pleadings — Amendment  of  Petition.  An  application  to  make 
material  amendments  to  a  petition  after  the  evidence  has 
been  presented  by  both  parties  is  an  application  to  the  sound 
discretion  of  the  court,  and  its  ruling  upon  such  an  applica- 
tion will  not  be  disturbed  unless  it  appears  that  such  discre- 
tion has  been  abused. 

2.  Same.    The  plaintiff  filed  her  petition  in  an  action  to 

recover  damages  suffered  on  account  of  a  fire  set  out  by  the  de- 
fendant. At  the  trial,  after  both  parties  had  presented  their 
evidence,  the  plaintiff  requested  permission  to  amend  her  peti- 
tion for  the  purpose  of  alleging  facts  constituting  an  addi- 
tional element  of  damages.  The  request  was  refused.  Held, 
that,  it  appearing  that  the  plaintiff  had  full  knowledge  of  such 
facts  when  her  petition  was  filed,  and  no  reasonable  excuse 
having  been  given  for  not  including  them  therein,  the  re- 
fusal does  not  constitute  an  abuse  of  discretion  and  was  not 

,  error. 

Error  from  Sedgwick  district  court;  Thomas  C. 
Wilson,  judge.    Opinion  filed  June  5,  1909.    Affirmed. 

William  Keith,  for  the  plaintiff  in  error;  Kos  Harris, 
and  V.  Harris,  of  counsel. 

M.  A.  Low,  Paul  E.  Walker,  and  R.  R.  Vermilion,  for 
the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Gra\/es,  J. :  This  action  was  commenced  in  the  dis- 
trict court  of  Sedgwick  county,  in  August,  1905,  by 
Henrietta  Matson,  to  recover  damages  caused  by  a  fire 
claimed  to  have  been  negligently  set  out  by  an  engine 
owned  arid  operated  by  the  defendant  railway  com- 
pany. 

The  plaintiff  owned  grass-land  which  was  used  for 
the  purposes  of  pasture  and  the  production  of  hay. 
The  railway  company  operated  its  railroad  over  the 
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plaintiff's  land.  On  the  15th  of  March,  1904,  a  fire 
was  set  out  by  the  engine  of  a  freight-train,  and  burned 
over  about  sixty  acres  of  the  plaintiff's  land.  On  the 
11th  of  March,  1905,  another  fire  was  set  out,  which 
burned  over  about  sixty  acres  more  of  plaintiff's 
meadow.  The  ground  burned  over  was  the  stubble 
where  the  grass  had  been  mown.  The  petition  con- 
tained two  causes  of  action,  one  for  each  of  the  fires. 
The  averment  as  to  how  the  damage  was  caused  reads : 

"That  by  reason  of  the  negligent  and  careless  man- 
ner in  which  said  defendant  was  operating  its  said  rail- 
road as  aforesaid,  and  its  failure  to  properly  equip  said 
locomotive  or  engine  with  adequate  modem  appliances 
to  prevent  the  escape  of  live  sparks  and  coals  of  fire 
from  said  engine,  the  grass,  mulch  and  stubble  on 
plaintiff's  said  premises,  located  as  aforesaid,  was  ig- 
nited and  set  on  fire  by  and  from  sparks  and  coals  of 
fire  .  .  .  emitted  or  throVn  from  the  locomotive 
or  engine,  and  .  .  .  that  said  defendant  then  and 
there  carelessly  and  negligently  allowed  said  fire  to 
spread  and  bum  the  grass,  stubble  and  mulch  there 
located  on  and  attached  to  plaintiff's  said  premises, 
and  that  said  fire  then  burned  over  and  greatly  in- 
jured sixty  acres  of  grass-  and  pasture-land,  a  portion 
of  the  property  of  said  plaintiff,  .  .  .  and  said  fire 
then  and  there  destroyed  and  injured  said  plaintiff's 
property  and  land,  to  her  damage  in  the  sum  of  $150." 

The  allegations  of  each  cause  of  action  were  prac- 
tically the  same.  The  railway  company  filed  a  general 
denisJ.  Upon  the  trial  the  plaintiff  produced  numerous 
witnesses  who  testified  that  such  a  fire  injures  the  pro- 
ductive capacity  of  the  land  and  that  this  land  pro- 
duced less  grass  the  succeeding  years  than  before,  and 
that  the  market  value  of  the  land  and  of  the  farm  as  a 
whole  was  materially  depreciated  by  the  fire.  Some  of 
the  witnesses  placed  the  extent  of  this  depreciation  at 
$2.50  an  acre.  The  defendant  produced  numerous  wit- 
nesses who  testified  that  such  fires  do  not  injure  the 
land  and  that  the  subsequent  crops  of  grass  on  this 
land  were  as  good  as  before  the  fire.     The  evidence 
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upon  this  point  presented  a  sharp  conflict,  both  in 
quantity  and  apparent  quality. 

After  the  defendant  rested  its  case  the  plaintiff 
asked  leave  of  the  court  to  amend  the  petition  so  that 
proof  could  be  made  as  to  the  value  of  the  grass  de- 
stroyed, which  was  refused.  This  refusal  of  the  court 
constitutes  the  principal  error  complained  of  here. 
The  court,  in  making  the  order,  and  as  the  reason 
therefor,  said : 

"The  pleadings  conform  to  the  proof.  There  is  no 
evidence  in  the  record  as  to  the  value  of  the  hay  and 
grass  destroyed. 

"The  request  of  plaintiff  to  amend  comes  too  late. 
The  case  having  been  tried  upon  the  claim  of  the  plain- 
tiff that  the  damage  for  which  recovery  was  sought 
was  for  injury  to  the  land  itself,  and  defendant's  testi- 
mony having  been  directed  to  refuting  this  contention 
of  the  plaintiff,  it  would  be  unfair  to  now  permit  plain- 
tiff to  amend  as  requested.  This  case  was  not  filed 
until  subsequent  to  the  fire  of  1905,  .  .  .  conse- 
quently she  was  aware  of  the  extent  of  her  damage  at 
the  time  she  filed  her  suit.  The  statement  of  plaintiff's 
counsel  to  the  jury  and  his  whole  contention  being  that 
plaintiff  sought  to  recover  for  damage  to  the  land,  and 
the  entire  case  having  been  tried  upon  that  theory,  it 
would  be  unfair  to  permit  an  amendment  at  this  time." 

The  request  to  amend  the  petition,  made  after  the 
evidence  of  both  parties  had  been  submitted  to  the  jury, 
was  a  direct  appeal  to  the  sound  discretion  of  the  court. 
The  plaintiff  was  not  entitled  as  a  matter  of  right  to 
make  the  amendment.  It  has  been  frequently  held  by 
this  court  that  under  such  circumstances  the  ruling  of 
the  court,  will  not  be  disturbed  unless  it  be  made  to  ap- 
pear that  it  was  an  abuse  of  discretion.  (Davis  v. 
Wilson,  11  Kan.  74;  K,  P.  Rly,  Co.  v.  Kunkel,  17  Kan. 
145;  L.  &  C.  V.  A.  L.  Rid.  Co.  v.  Small,  46  Kan.  300; 
Kennett  v.  Van  TasseU,  70  Kan.  811.) 

Courts,  in  order  to  facilitate  the  transaction  of  busi- 
ness, are  compelled  to  require  litigants  to  be  diligent 
and  careful  in  the  preparation  and  presentation  of 
their  cases.     One  party  can  not  be  permitted  negli- 
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gently  to  overlook  some  important  feature  in  the  prepa- 
ration of  his  case  for  trial,  and  then,  when  about  to 
suffer  the  consequences  of  such  negligence,  be  relieved, 
to  the  disadvantage  of  his  adversary,  by  an  appeal  to 
the  discretion  of  the  court.  Such  a  practice  would 
lead  to  intolerable  confusion  and  embarrassment.  In 
this  case  the  plaintiff  was  fully  aware  of  the  loss  of  the 
grass  burned  before  the  petition  was  filed.  For  some 
reason  which  does  not  appear  this  element  of  damage 
was  not  included  in  her  cause  of  action,  and  no  attempt 
was  made  to  establish  the  value  of  the  grass  destroyed. 
Its  importance  was  not  discovered  until  the  defendant 
had  presented  its  evidence.  The  defendant  had  pre- 
pared to  meet  the  case  stated  in  the  petition.  To  have 
permitted  the  amendment  of  the  petition  at  that  time, 
as  requested,  would  have  introduced  a  new  cause  of 
action  and  made  a  retrial  of  the  case  necessary.  This 
situation  was  due  to  the  negligence  of  the  plaintiff  in 
failing  to  embrace  these  facts  in  the  petition  when  it 
was  filed. 

This  is  not  a  case  where  new  facts  are  discovered 
during  the  trial  which  could  not,  by  the  exercise  of  rea- 
sonable diligence,  have  been  known  and  pleaded  before 
the  trial  commenced.  It  was  an  omission  for  which  no 
excuse  is  offered.  Even  under  such  circumstances,  if 
the  amendment  had  been  allowed  under  proper  terms, 
such  ruling  might  have  been  sustained;  but  the  ques- 
tion here  presented  is,  Was  it  error  to  refuse  the  re- 
quest to  amend?  We  can  not  say  that  under  the  cir- 
cumstances shown  the  court  abused  its  discretion  by 
such  refusal. 

The  averments  of  the  petition  seem  broad  and  gen- 
eral enough  without  amendment  to  have  justified  proof 
of  the  value  of  the  grass  burned,  but  it  does  not  appear 
from  the  abstract  that  an  offer  of  such  proof  was  made^ 
and  therefore  the  question  of  its  admissibility  is  not  be- 
fore us  and  need  not  be  considered.  Apparently  the 
plaintiff  prepared  and  presented  the  case  upon  the 
theory  that  the  measure  of  damages  was  the  difference 


Digitized  by  LjOOQ IC 


276  SUPREME  COURT  OF  KANSAS. 

Matson  v.  Railway  Co. 

in  the  market  value  of  the  farm  immediately  before  and 
after  the  fire.  During  the  trial  the  court  inquired  of 
counsel  for  plaintiff  what  he  claimed  the  measure  of 
damages  to  be,  to  which  counsel  responded :  "Damage 
to  the  land  itself;  injury  to  the  freehold."  The  case 
was  fully  and  fairly  tried  upon  this  theory.  It  was  in- 
cumbent upon  the  plaintiff  to  show,  by  a  preponder- 
ance of  the  evidence,  that  the  market  value  of  the  land 
was  depreciated  on  account  of  the  fire.  This  was  not 
done,  and  the  plaintiff  was  not  entitled  to  recover  any- 
thing. The  view  of  the  case  taken  by  the  plaintiff  in 
this  respect  is  further  shown  by  instructions  which 
the  court  was  requested  to  give.    They  read : 

"(4)  The  court  instructs  the  jury  that  if  they  find 
that  the  defendant  is  responsible  for  the  respective 
fires,  or  either  of  them,  alleged  in  plaintiff's  petition, 
and  for  the  injury  and  destruction  of  plaintiff's  prop- 
erty, as  alleged,  you  come  then  to  the  last  question  in 
the  case:  'What  was  her  damage?'  Now,  if  you  find 
that  plaintiff  has  sustained  damages,  and  that  defend- 
ant is  liable  for  those  damages,  then  you  must  assess 
them,  and  in  doing  so  you  may  take  into  consideration 
the  difference,  if  any,  between  the  fair  market  value  of 
the  land  in  question  just  before  the  fire  and  such  value 
just  after  the  fire,  in  each  instance,  where  you  find 
that  a  fire  was  set  out  and  defendant  is  liable  therefor, 
as  heretofore  instructed ;  and  in  no  event  can  you  allow 
plaintiff  for  damages  to  this  land  more  than  $150  for 
each  of  the  burns  alleged  in  her  amended  petition,  or 
$300  in  all.  But  if  you  find  for  the  plaintiff  and  allow 
her  damages  in  either  instance,  then  she  will  be  entitled 
to  a  reasonable  amount  for  attorney's  fees,  in  addition 
to  the  damages  to  the  land,  and  it  is  your  duty  to  find 
and  include  in  your  verdict  such  an  amount  for  attor- 
ney fees,  not  exceeding  $100  in  all. 

"(5)  You  are  further  instructed  that  if  you  find  for 
the  plaintiff  and  have  occasion  to  ascertain  her  damage, 
as  heretofore  instructed,  then  you  are  at  liberty,  in 
weighing  the  evidence  submitted  herein  as  to  the  value 
of  the  land  before  and  after  the  respective  fires,  to  con- 
sider the  fertility  of  said  land,  the  character,  quality 
and  quantity  of  grass  and  hay  that  said  land  was,  and 
is,  capable  of  producing,  the  value  of  the  use  of  said 
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land  by  the  plaintiff  before  and  after  the  respective 
fires,  for  pasturage,  as  well  as  the  resultant  injury,  if 
any,  to  the  roots  of  the  grass,  and  the  effect,  if  any,  of 
the  said  fire  or  filres  occasioning  said  injury  or  upon  sub- 
sequent stands  of  grass  and  crops  of  hay  upon  said 
land." 

These  were  refused  by  the  court,  but  instructions 
practically  the  same  were  given,  which  read : 

**(10)  You  are  instructed  that  the  plaintiff  in  this 
case  sues  for  damages  by  reason  of  the  depreciation  of 
the  value  of  her  real  estate,  occasioned  by  fires  com- 
municated by  the  engines  of  the  defendant  company. 
If  you  find  for  plaintiff,  you  can  allow  her  nothing  for 
the  loss  of  hay  or  grass  or  any  injury  occasioned  to  the 
grass  upon  said  land,  except  as  it  affects  the  value  of 
the  real  estate.  To  enable  you  to  arrive  at  a  verdict 
under  the  issues  joined  in  this  case  you  should  find  the 
fair  market  value  of  the  land  before  and  after  the  fire, 
as  shown  by  the  evidence,  and,  if  you  find  that  the 
value  of  the  land  was  depreciated  by  reason  of  the  fires, 
allow  the  plaintiff  the  loss  occasioned  by  such  deprecia- 
tion; but  if  the  market  value  of  the  land  was  not  af- 
fected by  the  fire,  the  plaintiff  can  not  be  said  to  be 
damaged,  and  you  must  find  for  the  defendant." 

"(12)  The  plaintiff  is  not  suing  in  this  case  for  the 
loss  of  hay,  grass  or  pasture  occasioned  by  the  fire,  but 
only  for  the  injury  to  the  real  estate,  and  you  can  not 
consider  any  loss  of  hay,  grass  or  pasturage,  except 
for  the  purpose  of  enabling  you  to  arrive  at  the  value  of 
the  real  estate  before  and  after  the  fire;  but  for  such 
purpose  you  have  a  right  and  are  justified  in  consider- 
ing the  same." 

"(14)  If  you  find  for  plaintiff,  in  determining  the 
measure  of  damages  to  be  allowed  you  should  not  allow 
for  difference  in  the  fair  market  value  of  the  land  over 
which  the  fires  burned,  where  the  ground  so  burned  was 
irregular  in  shape  and  extended  over  different  portions 
of  a  quarter-section,  but  should  allow,  if  at  all,  for  the 
depreciation  in  the  price  of  the  real  estate  as  a  whole — 
that  is,  as  a  quarter-section." 

The  case  was  presented  to  the  jury  strictly  in  har- 
mony with  the  theory  upon  which  it  was  pleaded  and 
proved  by  the  plaintiff,  and  we  see  no  error  in  the  pro- 
ceedings.   The  judgment  is  therefore  affirmed. 
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S.  D.  Cooley  et  al.  v.  R.  C.  Gilliam,  as  Adndnistrator. 

No.  16356. 
SYLLABUS  BY  THE  COURT. 

1.  Evidence — Secondary — Refusal  to  Produce  Original  Where 
written  agreements  are  in  the  hands  of  the  non-resident  presi- 
dent of  a  def^idant  corporation,  and  a  notice  to  produce  th^n 
was  given  and  an  order  to  produce  them  was  made  by  the 
trial  court,  which  was  not  obeyed,  copies  of  such  agreem^its 
may  properly  be  received  in  evidence. 

2.  Fraternal  Benefit  Societies  —  Liability  of  Successor  to 
Holder  of  Benefit  Certificate.  Where  a  fraternal  order  issues 
a  benefit  certificate  which  is  treated  by  its  successor,  another 
behefit  order,  as  though  issued  by  such  successor,  and  the 
holders  thereof  are  in  every  respect  also  treated  as  members 
of  the  new  association,  such  successor  will,  upon  the  death  of 
the  beneficiaries,  be  held  liable  to  the  same  extent  that  the 
association  issuing  the  certificate  would  have  been  liable  had 
it  continued  in  business. 

8..  Trusts  and  Trustees  —  Limitation  of  Actions.  Ordinarily 
the  period  of  time  limited  for  the  commencement  of  an  action 
against  a  trustee  does  not  begin  until  he  repudiates  the  trust 
or  denies  his  liability,  and  it  should  appear  that  the  benefi- 
ciary had,  or  ought  to  have  had,  knowledge  of  such  repudia- 
tion or  denial  before  the  statutory  period  begins  to  run. 

4.  Fund  of  Fraternal  Insurance  Order  Impressed  unth  a 

Trust.  A  fraternal  order  approved  proofs  furnished  upon  the 
death  of  a  benefit-certificate  holder,  made  and  collected  an 
assessment  for  a  fund  to  pay  the  same  in  full  and  ordered  its 
secretary  and  treasurer  to  pay  the  claim,  and  he  did  pay  a 
part  thereof.  The  remainder  of  the  amount  so  collected  was 
intermingled  with  other  funds,  but  having  on  hand  money  ' 
suffici^t  to  complete  the  payment  set  it  apart  and  reserved  it 
in  the  hands  of  its  secretary  and  treasurer  for  that  puri>ose. 
Becoming  embarrassed,  the  association  Altered  into  an  agree- 
ment with  another  of  like  nature  which  thereby  succeeded  to 
its  business,  property  and  effects,  to  which  successor  the  sec- 
retary and  treasurer  paid  the  fund  so  reserved,  upon  the  ex- 
press agreement  and  promise  that  such  successor  would  ap- 
ply the  fund  to  the  purpose  for  which  it  had  been  so  reserved. 
This  application  was  not  made,  the  balance  due  upon  the  cer- 
tificate has  not  been  paid,  and  the  association  which  issued  it 
is  insolvent  Held,  that  the  fund  so  set  apart  and  reserved 
was  impressed  with  a  trust  for  the  payment  of  this  claim,  and 
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that  the  ofScer  so  parting  with  it  and  the  company  so  receiv- 
ing it  are  liable  to  the  claimant  for  the  amount  due  upon  the 
certificate. 

Error  from  Shawnee  district  court;  Alston  W. 
Dana,  jud^re.    Opinion  filed  June  6,  1909.    Affirmed. 

STATEMENT. 

This  was  an  action  upon  a  joint  beneficiary  certifi- 
cate issued  by  the  National  Aid  Association  to  William 
A.  Gilliam  and  Ma^rgie  A.  Gilliam,  payable  to  the  sur- 
vivor upon  an  assessment  to  be  made  on  the  members 
of  the  association,  for  the  sum  of  $2000  or  so  much  as 
should  be  derived  from  the  assessment.  The  action 
was  commenced  on  January  10,  1903,  by  R.  C.  Gilliam, 
as  the  guardian  of  the  minor  children  of  Maggie  A. 
Gilliam.  He  alleged  that  William  A.  Gilliam  died  on 
August  30,  1900,  leaving  Maggie  A.  Gilliam  as  benefi- 
ciary, who  died  in  a  short  time  thereafter  without  hav- 
ing collected  the  certificate,  leaving  the  minors,  her 
children,  for  whom  the  guardian  acted ;  that  due  proofs 
of  death  had  been  made  and  $1100  paid  on  the  certifi- 
cate ;  that  an  agreement  of  consolidation  had  been  en- 
tered into  by  the  association  with  the  Bankers'  Union 
of  the  World,  which  had  agreed  to  pay  all  claims  of  the 
association;  that  S.  D.  Cooley,  secretary  and  treasurer 
of  the  association,  and  L.  K.  Lewis,  its  president,  had 
so  juggled  with  the  books  and  made  such  false  and 
fraudulent  entries  therein  that  the  books  did  not  show 
the  real  amount  of  money  that  came  into  their  hands ; 
that  they  collected  large  sums  which  had  never  been  ac- 
counted for ;  that  for  the  purpose  of  paying  the  claim 
upon  the  certificate  an  assessment  had  been  made  and 
the  money  paid  in  by  the  membership,  which  money 
they  had  paid  out  on  other  claims  and  thereby  diverted 
from  the  purpose  for  which  it  was  paid  in.  The  prayer 
was  that  the  money  so  paid  into  the  hands  of  Cooley 
for  the  payment  of  this  daim  should  be  declared  a  trust 
fund  and  ordered  paid  into  court  to  pay  this  claim. 
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S.  D.  Cooley,  the  Bankers'  Union,  and  W.  A.  S.  Bird,  re- 
ceiver  of  the  National  Aid  Association,  were  made  de- 
fendants. 

Several  amended  petitions  were  filed.  A  second 
amended  petition  was  filed  August  1^,  1903,  which  in 
February,  1904,  was  further  amended  by  substituting 
R.  C.  Gilliam,  administrator  of  the  estate  of  Maggie  A. 
Gilliam,  as  plaintiff  in  place  of  R.  C.  Gilliam;  guardian. 
Thereupon  S.  D.  Cooley,  appearing  specially,  filed  a  mo- 
tion to  strike  this  second  amended  petition,  as  so 
amended,  from  the  files,  for  the  reason  that  no  sum- 
mons had  been  issued  against  him  under  that  petition 
and  that  R.  C.  Gilliam,  administrator,  was  not  a  party 
to  the  action.    This  motion  was  denied.   ' 

The  Bankers'  Union  filed  a  demurrer  to  this  second 
amended  petition  as  amended  on  the  ground  that  sev- 
eral causes  of  action  were  improperly  joined  therein — 
one  against  the  National  Aid  Association  and  its  re- 
ceiver; one  against  Lewis  and  Cooley,  its  oflScers,  for 
conversion;  and  another  against  the  Bankers'  Union. 
This  demurrer  was  sustained  and  leave  given  to  docket 
separate  actions.  On  February  13,  1905,  a  judgment 
was  duly  rendered  in  the  action  against  W.  A.  S.  Bird, 
receiver  of  the  National  Aid  Association,  for  the 
amount  then  due  upon  the  certificate.  The  receiver  has 
nothing  with  which  to  pay  this  judgment. 

On  March  22, 1905,  the  plaintiff  filed  a  third  amended 
petition,  as  administrator,  against  the  same  defendants 
except  Bird,  receiver,  alleging  the  death  of  the  two 
beneficiaries,  his  appointment  as  administrator,  the 
making  of  proofs  of  death,  that  the  claim  had  been 
proved  and  allowed  and  an  assessment  made  upon  the 
members  therefor,  of  which  due  notice  had  been  given, 
that  such  assessment  had  been  paid  in  to  the  amount  of 
$2000,  and  that  $1100  thereof  had  been  paid  on  the 
certificate.  Averments  were  also  made  that  the  Bank- 
ers' Union  was  a  fraternal  insurance  corporation,  ex- 
isting under  the  laws  of  Nebraska;  that  the  National 
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Aid  Association  and  the  Bankers'  Union  had  pretended 
to  consolidate  their  two  orders  under  one  management ; 
that  Cooley  and  Lewis,  as  siecretary  and  president  of 
the  association,  had  turned  over  to  the  union  $5000  of 
the  trust  funds  of  the  association,  including  the  bal- 
ance of  the  amount  so  paid  in  on  assessments  to  pay 
this  claim;  and  that  the  union  had  wrongfully  received 
and  still  retains  this  fund,  whereby  it  was  diverted 
from  the  purpose  for  which  it  was  paid  in.  The  prayer 
was  that  judgment  be  rendered  declaring  this  sum  of 
money  to  be  a  trust  fund  for  the  payment  of  the  plain- 
tiff's claim,  and  that  Cooley  and  Lewis  and  the  Bankers' 
Union  be  ordered  to  pay  into  court  an  amount  sufficient 
to  satisfy  the  plaintiff's  claim  of  $900  and  interest,  due 
on  the  certificate.  To  this  third  amended  petition  de- 
fendant Cooley  filed  a  motion  l-eciting  the  various  mo- 
tions and  demurrers  before  referred  to,  and  the  rulings 
thereon,  and  asking  that  it  be  stricken  from  the  files, 
which  motion  was  denied.  A  demurrer  was  also  filed 
upon  the  various  statutory  grounds,  and  it  was  over- 
ruled. Answers  were  filed  by  the  Bankers'  Union  and 
Cooley,  and  the  case  was  tried  and  special  findings 
made  by  the  court.  The  plaintiff  was  allowed  to  amend 
the  prayer  of  the  petition  so  as  to  claim  judgment  for 
$900  and  interest  against  Cooley  and  the  Bankers' 
Union. 

While  the  averments  of  the  petition  and  the  several 
amended  petitions  differ  somewhat  in  detail,  the  facts 
that  the  claim  had  been  allowed,  the  assessments  made 
and  the  money  paid  in  therefor  and  transferred  to  the 
Bankers'  Union  were  stated  in  each  of  them,  and  the 
prayer  in  each  was  that  this  fund  be  declared  a  trust 
fund  and  the  defendants  held  liable  accordingly.  Find- 
ings of  fact  were  made  giving  a  complete  history  of  the 
transactions  alleged  in  the  petition  and  showing  that 
the  plaintiff's  averments  were  true.  Conclusions  of 
law  were  made  to  the  effect  that  the  fund  had  been 
imlawfully  transferred  to*  the  union  and  that  S.  D. 
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Cooley  and  the  union  were  liable  as  trustees,  and  judg- 
ment was  rendered  accordingly  against  them  for  the 
balance  due  on  the  certificate. 

Gleedy  Hunt,  Palmer  &  Gleed,  for,  the  plaintiffs  in 
error ;  J.  W.  Gleed,  and  J.  L.  Hunt,  of  counsel. 

Frank  Doster,  D.  H.  Branaman,  and  W.  E.  Atchison, 
for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J.:  The  findings  are  sufficient  to  sustain 
the  conclusions  of  law  and  the  judgment.  The  de- 
fendants contend,  however,  that  several  of  these  find- 
ings are  not  supported  by  the  evidence.  Other  ques- 
tions will  be  first  considered. 

There  was  no  error  in  denying  the  motion  to  strike 
the  second  amended  petition  from  the  files  because  the 
title  of  administrator  had  been  substituted  for  that  of 
guardian.  (Reed  v.  Cooper,  adm'r.,  30  Kan.  574;  Ser- 
vice  V.  Bank,  62  Kan.  857.)  The  omission  of  a  for- 
mal order  of  substitution  was  inunaterial;  the  denial 
of  the  motion  was  an  approval  of  the  substitution. 

Judgment  having  been  taken  against  the  receiver, 
only  one  cause  of  action  remained;  therefore  the  mo- 
tion to  strike  the  last  amended  petition  from  the  files 
for  failure  to  docket  separate  actions  was  also  prop- 
erly denied. 

Error  is  also  predicated  upon  the  order  overruling 
the  demurrer  to  the  last  amended  petition  for  mis- 
joinder, upon  the  theory  that  the  action  against  Cooley 
was  for  conversion  and  against  the  Bankers'  Union 
for  an  equitable  accounting,  citing  Benson  v.  Battey,  70 
Kan.  288.  It  was  held  in  that  case  that  Battey,  trustee 
of  an  express  trust,  and  Hood,  the  recipient  of  the 
trust  fund,  might  be  sued  together  in  one  cause  of 
action,  although  another  defendant  who  secured  none 
of  the  fund  was  not  properly  joined.    The  claim  of  mis- 
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joinder  can  not  be  sustained.  (Holderman  v.  Hood,  70 
JKan.  267.) 

The  finding  that  proof  of  death  was  duly  made  is 
criticized  because  such  proof  was  furnished  by  the 
..guardian  instead  of  the  administrator.  If  the  capacity 
in  which  the  same  individual  made  the  proof  is  im- 
portant the  association  did  not  so  treat  it,  for  it  ac- 
*cepted  the  proof  and  made  partial  payment  upon  it. 

A  notice  was  served  on  the  defendants,  the  Bankers' 
Union  and  Cooley,  to  produce  the  consolidation  agree- 
ments hereinafter  referred  to.  Failing  to  do  so,  the 
court  ordered  them  to  be  so  produced.  This  order  was 
not  obeyed.  On  the  trial  evidence  was  offered  tending 
to  show  that  they  were  in  the  hands  of  Spinney,  pres- 
ident of  the  union,  who  was  a  non-resident.  There- 
upon the  court  admitted  copies.  This  is  alleged  as 
terror.  In  McCormick  v.  Roberts,  32  Kan.  68,  it  was 
held  that  oral  evidence  of  the  contents  of  a  written 
'document  is  not  permissible  unless  it  be  lost,  "or  the 
plaintiff  refuse  to  give  to  the  defendant  an  inspection 
or  copy  thereof,  upon  demand,  as  provided  for  in  sec- 
tion 368  of  the  code."  (Page  73.)  The  ruling  was  not 
erroneous.  (Deitz  v.  Regnier,  27  Kan.  94;  Insurance 
Co.  V.  State  Bank,  50  Kan.  427;  2  Wig.  Ev.  §  1213.) 

The  finding  that  the  beneficiary  certificate  was  issued 
by  the  National  Aid  Association  is  challenged  because 
it  appears  that  this  association  was  not  incorporated 
until  some  time  after  the  certificate  was  issued.  The 
allegation  of  the  petition  was  that  the  association  had 
issued  the  certificate,  and  a  copy  was  attached.  From 
this  copy  it  appears  that  it  was  issued  by  the  National 
Alliance  Aid.  The  answers  were  unverified  general 
-denials.  The  issuance  of  the  certificate  was  thus  ad- 
mitted; but  it  is  said  that  the  plaintiff,  in  presenting 
the  certificate  of  incorporation  in  evidence  together 
with  the  beneficiary  certificate,  proved  that  the  Na- 
tional Aid  Association  never  issued  it.    The  explanation 
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of  this  is  that  the  National  Aid  Association  was  the 
successor  of  the  National  Alliance  Aid,  and  the  officera 
of  the  latter  continued  as  the  officers  of  the  new  asso- 
ciation. The  Gilliams  were  treated  as  members  of  the 
new  association,*  this  outstanding  certificate  of  the  old 
association  was  treated  as  an  obligation  of  the  Na- 
tional Aid  Association  in  every  respect  the  same  as 
though  it  had  issued  it,  and  the  association  should  be 
held  liable  to  the  same  extent. 

The  court  found  that  the  plaintiff  had  been  appointed 
administrator  of  the  estate  of  William  A.  Gilliam  and 
Maggie  A.  Gilliam.  The  defendants  insist  that  there 
was  no  allegation  or  proof  that  he  was  appointed  ad- 
ministrator of  the  estate  of  William  A.  Gilliam.  The 
fact  is  immaterial.  The  amount  due  upon  the  cer- 
tificate was  payable  to  the  survivor.  William  A.  Gil- 
liam died.  Before  making  the  collection  Mrs.  Gilliam 
died.    The  claim  then  belonged  to  her  estate. 

Defendant  Cooley  claims  the  benefit  of  the  two  years*^ 
clause  of  the  statute  of  limitation.  The  answer  waa 
a  general  denial  and  did  not  raise  the  question  of  the 
statute  of  limitations.  (Chellis  v.  Coble,  37  Kan.  558.) 
The  question  was  not  raised  in  the  district  court  ex- 
cept by  demurrer  to  the  petition  and  objection  to  the 
testimony  under  it.  It  is  argued  that  when  the  amend- 
ment was  made  to  the  petition  substituting  the  admin- 
istrator for  the  guardian  the  effect  was  the  same  as  if* 
a  new  action  had  been  commenced  at  that  date— Feb- 
ruary, 1904;  and  as  more  than  two  years  had  then 
elapsed  since  the  transfer  of  the  fund  to  the  Bankers' 
Union,  which  was  October  27,  1901,  the  claim  of  the 
plaintiff  was  barred.  The  petition  stated  a  good  cause 
of  action.  It  charged  that  both  Cooley  and  the  Bank- 
ers' Union  were  trustees  of  this  fund,  and  prayed  for 
judgment  against  them  for  the  amount  due  on  the- 
certificate  because  of  their  refusal  to  pay  it  over.  The 
abstract  does*  not  show  when  they  refused  to  make^ 
such  payment  or  when  a  demand  was  made  therefor^ 
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If  we  treat  the  beginning  of  the  action  as  a  demand, 
two  years  had  not  elapsed  at  the  time  of  the  amend- 
ment. The  only  evidence  of  a  demand  noticed  in  the 
record  is  the  testimony  of  a  witness  who  called  on 
Cooley  for  payment  in  November,  1902,  and  this  was 
within  the  two  years  next  preceding  the  amendment. 
Ordinarily  the  period  of  time  limited  for  the  com- 
mencement of  an  action  against  a  trustee  does  not 
begin  until  he  repudiates  the  trust  or  denies  his  lia- 
bility, and  it  should  appear  that  the  beneficiary  had, 
or  ought  to  have  had,  knowledge  of  such  repudiation 
or  denial  before  the  statutory  period  begins  to  run. 
(Wood,  Lim.,  3d  ed.,  §  212.)  If  this  defense  had  been 
raised  by  answer  it  is  quite  probable  that  the  plaintiff 
could  have  shown  the  absence  of  Mr.  Cooley  from  the 
state  so  as  to  toll  the  statute,  as  the  evidence  shows 
that  he  was  a  non-resident  all  the  time. 

•It  is  contended  that  the  finding  that  the  aid  associa- 
tion "was  consolidated  with  and  absorbed  by  the  Bank- 
ers' Union"  is  not  sustained  by  the  evidence.  The  evi- 
dence shows  that  the  officers  of  the  association  and  the 
union  entered  into  several  agreements  providing  in 
substance  that  a  combination  of  the  two  associations 
should  be  formed ;  that  the  officers  and  directors  of  the 
aid  association  should  resign,  and  that  their  places 
should  be  filled  by  persons  selected  by  the  Bankers' 
Union ;  that  the  union  should  pay  all  claims  for  -death 
losses  against  the  association  of  which  notice  had  been 
given  prior  to  October  12,  1901,  not  exceeding  $34,334 ; 
that  the  association  should  turn  over  to  the  combined 
management  all  furniture  and  supplies,  and  $1300  on 
deposit  with  the  National  Surety  Company,  but  no 
other  money;  that  the  officers  of  the  association  should 
labor  to  secure  the  transfer  of  the  management  and 
the  selection  in  their  places  of  reliable  persons  selected 
by  the  union,  and  that  such  further  consolidation 
should  take  place  as  in  the  opinion  of  the  management 
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of  the  union  would  most  thoroughly  protect  the  inter-^ 
ests  of  the  members  of  the  association,  the  union  to- 
assume  and  pay  all  lawful  claims  against  the  associa- 
tion. Other  details  were  set  out  in  the  agreements, 
the  object  of  which  appears  to  have  been  to  surrender 
and  transfer  the  business  of  the  association  to  the 
union  and  provide  for  the  payment  of  claims  against 
the  association.  Mr.  Cooley  testified  as  a  reason  for 
this  action  that  it  was  believed  that  the  combined  man- 
agement would  be  able  to  effect  a  complete  consoli- 
dation and  insure  the  full  payment  of  all  death  claims. 
The  argument  is  made  that  this  was  not  a  consolidation 
of  the  two  orders.  Whether  it  should  be  called  a 
consolidation  or  absorption  or  merger  or  combination 
is  not  very  material.  The  fact  is  that  the  Bankers'" 
Union,  through  its  officers,  chosen  as  officers  of  the  aid 
association  in  the  manner  stated,  took  complete  pos- 
session of  the  assets  and  control  of  the  business  of  the 
association.  Several  officers  of  the  association  agreed 
to  work  for  the  union  to  carry  the  combination  into 
effect.    One  of  them  testified : 

"We  were  to  work  for  the  Bankers'  Union  and 
transfer  the  membership  of  the  National  Aid  Associa- 
tion to  the  Bankers*  Union.  In  other  words,  we  were 
to  destroy  the  National  Aid  for  the  benefit  of  the  Bank- 
ers' Union,  just  as  quick  as  we  could  get  the  members 
to  go  into  the  Bankers'  Union,  and  that  was  what  I  was. 
doing;  I  went  to  Emporia  and  called  my  lodge  there,, 
and  then  I  made  a  statement  of  the  facts;  told  them 
of  the  financial  condition  of  the  National  Aid,  and  that 
the  Bankers'  Union  had  agreed  to  take  our  members 
and  protect  them ;  and  then  went  to  Osage  City  and  did 
the  same  thing.  I  went  around  to  various  places  for 
the  purpose  of  taking  the  members  out  of  the  National 
Aid  and  putting  them  into  the  Bankers'  Union. 

"The  other  deputies  and  Mr.  Lewis  [tiie  president] 
were  doing  the  same  thing.  The  understanding  was 
that  so  fast  as  we  could  write  the  outlying  agencies  to 
instruct  them  to  take  no  more  applications  for  the  Na- 
tional Aid  but  take  them  for  the  Bankers'  Union,  and 
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if  they  were  taken  for  the  National  Aid  to  send  them 
in  and  I  was  to  transfer  them." 

The  testimony  shows  that  these  services  were  paid 
for  by  the  union  out  of  the  funds  reserved  to  pay  this 
claim,  and  in  this  manner  the  absorption  was  accom- 
plished. The  receivership  followed  in  less  than  three 
months,  and  nothing  was  found  to  pay  this  claim. 

The  court  found  that  the  money  paid  on  the  as- 
sessment for  this  claim  had  been  intermingled  with 
other  funds  before  the  transfer  to  the  Bankers'  Union, 
but  that  a  part  of  it  was  included  in  the  $3500  remain- 
ing on  hand  at  that  time.  The  defendants  insist  that 
the  accounts  show  that  it  had  all  been  used  for  other 
purposes.  Whatever  the  fact  may  be  about  this,  there 
was  evidence  to  show,  and  the  court  found,  that  this 
$3500  was  on  hand  in  the  bank  and  in  the  safe,  re- 
served for  this  purpose,  at  the  time  of  the  transfer,  and 
that  it  was  passed  over  to  the  Bankers'  Union  with  the 
distinct  agreement  that  it  should  be  so  applied.  It 
must  be  remembered  that  this  was  not  done  under  the 
so-called  consolidation  agreements,  for  they  provided 
that  only  the  $1300  on  deposit  with  the  surety  com- 
pany should  be  so  transferred ;  but  it  was  done  without 
authority,  upon  the  promise  to  apply  it  to  the  purpose 
for  which  it  had  been  reserved. 

The  claim  that  the  books  of  the  association  show 
that  it  did  not  have  this  money  on  hand  when  the 
transfer  was  made  onjy  presents  a  conflict  in  the 
evidence,  which  was  settled  by  the  finding. 

The  vital  question  is  whether  this  fund  was  im- 
pressed with  a  trust  for  the  payment  of  the  plaintiff's 
claim.  When  the  change  of  management  was  effected 
the  president  of  the  union  asked  for  this  money.  The 
medical  director  of  the  association,  who  was  active  in 
bringing  about  the  combination  and  who  signed  the 
agreement,  testified  that  Cooley  brought  Mr.  Spinney, 
president  of  the  union,  to  him  and  told  him  that 
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Spinney  wanted  this  money  (the  $1500  in  the  safe  and 
the  $2000  on  deposit.)     The  witness  testified  further: 

"I  had  a  conversation  with  E.  C.  Spinney  about  the 
Gilliam  claim.  Mr.  Cooley  came  to  me  and  said  that 
Spinney  wanted  the  money  that  we  had  reserved  to 
pay  this  Gilliam  claim,  and  I  said,  'Don't  let  him 
have  it.' 

"Mr.  Cooley  said,  'Mr.  Spinney  wants  this  money'; 
we  had  received  the  September  assessment  to  meet 
these  five  claims,  aggregating  $5000.  I  said  I  did  not 
want  him  to  have  it.  Cooley  brought  Mr.  Spinney  out 
and  said  he  had  agreed  to  pay  these  claims.  I  said, 
This  is  a  trust  fund  and  we  are  holding  it  for  the  pur- 
pose of  paying  these  claims  specifically,  and  I  want  to 
know  before  night  that  these  claims  are  paid.'  Spinney 
said  he  would  certainly  see  that  they  were  paid;  that 
he  would  regard  them  as  a  trust  fund.  ...  I  said 
finally,  'Now  I  will  consent  to  that  with  the  understand- 
ing right  here  that  this  money  is  to  be  used  for  no  other 
purpose  on  earth  but  to  pay  these  three  claims.' 

"And  Spinney  and  Cooley  all  agreed  to  that,  and 
Cooley  told  him  he  would  go  up  the  next  day  and  turn 
the  money  over  in  the  bank  and  would  give  him  what 
money  they  had  in  the  safe.  .  .  .  Cooley  told  me 
there  was  at  least  $3500  in  cash  in  his  possession  in  the 
bank.  ...  In  the  bank  and  ofiice  they  had  around 
in  the  safe.  ...  He  said,  'We  have  got  the  money 
to  pay  these  claims.'    That  is  the  exact  expression." 

Mr.  Cooley  testified  that  the  by-laws  provided  that 
the  president  should  approve  the  death  proofs  and  order 
the  payment  of  claims,  and  the  president  of  the  asso- 
ciation, after  stating  that  this  was  the  custom,  testified 
as  follows : 

"Some  time  in  August  I  learned  that  the  claim  was 
not  paid.  R.  C.  Gilliam,  the  guardian  of  the  children, 
came  to  the  National  Aid  Association.  I  called  Mr. 
Cooley  into  my  office,  and  he  said  it  had  not  been  paid 
because  he  did  not  have  the  funds  on  hand,  and  he  said 
we  were  about  to  levy  the  September  assessment  and 
would  have  the  fund ;  and  I  instructed  him  to  pay  the 
whole  claim  out  of  the  first  moneys  received.  He  said 
he  would  pay  it." 
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Mr.  Cooley  further  testified : 

"The  Bankers'  Union  of  the  World  and  E.  C.  Spinney 
agreed  to  assume  and  pay  all  obligations  of  the  National 
Aid.  All  money  on  hand  in  the  bank  and  office,  together 
with  office  fixtures  and  all  of  the  assets  of  the  associa- 
tion, were  then  passed  to  the  new  management  of  the 
association." 

The  defendants  contend  that  the  payment  of  the  as- 
sessments made  for  this  purpose  did  not  create  a  trust 
in  favor  of  this  beneficiary,  but  were  merely  made  to 
replenish  the  beneficiary  fund  out  of  which  all  similar 
claims  should  be  paid  (Gen.  Stat.  1901,  §§  3568,  3569), 
and  that  this  view  is  sustained  by  the  opinion  of 
this  court  in  Reeves  v.  Supreme  Lodge,  65  Kan.  860, 
wherein  it  was  held  that  the  representatives  of  a 
member  are  sharers  in  the  fund  levied  and  not  the 
owners  of  any  specific  portion  of  it  for  their  particular 
and  exclusive  use.  In  that  case  the  claimant  asked  for 
an  order  against  the  receiver  of  the  insolvent  lodge  for 
the  payment  to  him  of  the  full  amount  received  from 
assessments  on  his  claim.  Several  other  claims  of  the 
same  nature  were  outstanding,  and  the  fund  applicable 
to  their  payment  was  insufficient.  The  district  court 
held  that  the  claimant  should  only  be  allowed  his  pro 
rata  share  of  this  fund,  and  the  judgment  was  affirmed 
in  the  opinion  cited.  The  right  of  the  plaintiff  in  that 
action  was  determined  from  an  inspection  of  the  by- 
laws. In  this  case  the  by-laws  are  not  in  evidence.  Ap- 
plying, however,  the  rule  there  stated — ^that  the  plain- 
tiflf  is  only  entitled  to  share  in  the  fund — ^the  fact  re- 
mains that  the  fund  here  is  sufficient  to  pay  the  claim 
in  full.  There  is  no  finding  that  other  claims  payable 
out  of  it  were  outstanding  or  that  the  amount  was  in- 
sufficient for  that  purpose,  and  the  evidence  already  re- 
ferred to  shows  that  the  officers  of  the  association  had 
set  apart  and  reserved  this  money  for  the  payment  of 
this  claim — a  disposition  fully  understood  and  agreed 
to  when  the  transfer  was  made.     The  order  having 
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been  made  by  the  president  to  pay  the  claim  in  full,  and 
the  money  being  on  hand  for  that  purpose,  and  passing 
into  the  hands  of  the  Bankers'  Union  upon  the  condi- 
tion that  it  should  be  so  applied,  it  is  not  perceived  how 
the  rule  announced  in  Reeves  v.  Supreme  Lodge,  supra, 
should  defeat  the  plaintiff.  If  the  $3500  was  not  im- 
pressed with  a  trust  at  the  time  it  was  paid  in,  it  was 
by  the  officers  of  the  association  made  a  trust  fund  to 
pay  this  claim. 

"But  a  formal  or  even  a  written  agreement  is  not 
necessary  to  create  a  trust  in  money  or  personal  estate. 
Any  declaration,  however  informal,  evincing  the  inten- 
tion with  sufficient  clearness  will  have  that  effect.  Such 
declarations  stand  on  somewhat  peculiar  grounds. 
They  are  not  to  be  regarded  as  admissions  merely  of 
some  antecedent  fact  in  relation  to  the  subject,  but  are 
to  be  looked  upon  and  received  as  constituting  the  very 
trust  which  they  acknowledge.  The  doctrine  of  equity 
is  that  by  their  own  force  they  impress  the  fund  with  a 
peculiar  character,  and  hence  they  are  receivable  on 
the  same  grounds  as  a  precise  and  formal  agreement. 
A  person  in  the  legal  possession  of  money  or  property, 
acknowledging  a  trust,  becomes  from  that  time  a  trus- 
tee, if  the  acknowledgment  is  founded  on  a  valuable  or 
meritorious  consideration."  {Day  v. ^  Roth,  18  N.  Y. 
448,  453.) 

"No  particular  form  of  words  is  required  to  create  a 
trust  in  another,  or  to  make  the  party  himself  a  trustee 
for  the  benefit  of  another.  It  is  enough  for  the  latter 
purpose  if  it  be  unequivocally  declared  in  writing,  or 
orally  if  the  property  be  personal,  that  it  is  held  in  trust 
for  the  person  named."  (Gerrish  v.  New  Bedford  In- 
stitution for  Savings,  128  Mass.  159,  161.) 

(See,  also,  Janes  v.  Folk,  50  N.  J.  Eq.  468;  1  Perry, 
Trusts,  5th  ed.,  §  86.) 

A  person  may  thus  make  himself  a  trustee.  (Will' 
iamson  v.  Yager,  &c.,  91  Ky.  282,  and  note  following 
report  in  34  Am.  St.  Rep.  189  et  seq.  reviewing  cases.) 

In  Harvey  v.  Wesson,  74  Kan.  489,  it  was  held  that 
where  the  directors  transferred  the  entire  assets  of  the 
association  to  another  similar  association  without  first 
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paying  a  fixed  liability,  although  there  were  sufficient 
funds  on  hand  for  that  purpose,  they  were  guilty  of  a 
breach  of  duty  making  them  personally  liable.  The 
court  said : 

"Moulton's  claim  had  become  a  fixed  liability  against 
the  society  when  the  directors  parted  with  the  assets, 
and  there  were  funds  on  hand  to  pay  it  which  should 
have  been  applied  thereto.  The  fact  that  the  directors 
acted  in  good  faith  and  in  the  manner  which  in  their 
judgment  was  for  the  best  interests  of  all  the  members 
will  not  relieve  them  from  liability  to  Moultbn,  whose 
loss  appears  to  have  resulted  from  their  unauthorized 
conduct."    (Page  492.) 

It  is  argued  that  this  authority  does  not  apply  be- 
cause the  plaintiff's  claim  had  not  been  established  by 
judgment,  and  that  therefore  there  was  no  fixed  lia- 
bility to  pay  it.  We  do  not  understand  that  a  lia- 
bility must  necessarily  be  fixed  by  judgment.  Here  the 
claim  had  been  made,  approved,  an  order  given  for  its 
pajnnent,  a  fund  reserved  expressly  for  such  payment, 
and  part  of  it  paid.  The  liability  was  fixed,  at  least  so 
far  as  these  defendants  were  concerned,  by  their  own 
acts  and  admissions. 

Again,  it  is  said  that  in  the  absence  of  the  by-laws 
we  can  not  say,  as  in  Harvey  v.  Wasson,  supra,  that 
there  was  a  particular  fund  applicable  to  the  pajmient 
of  this  claim.  We  ought  to  presume  that  the  by-laws 
authorized  what  the  officers  did,  and  that  when  they  set 
apart  this  fund  to  pay  the  claim  they  were  acting  in 
accordance  with  such  by-laws. 

The  material  findings  appear  to  have  been  supported 
by  competent  evidence  and  warrant  the  conclusions 
drawn.  The  defendants  must  be  held  liable  within  the 
principles  decided  in  Harvey  v.  Watson,  supra,  for 
wrongfully  disposing  of  the  trust  fund  to  the  plaintiff's, 
loss. 

The  judgment  is  affirmed. 
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Reeves  &  Co.  v.  T.  V.  Brown. 

No.  16,872. 
SYLLABUS   BY  THE  COURT. 

1.  Evidence  —  Cross-examination  of  Witnesses  —  New  Matter. 
Except  as  to  matters  affecting  his  credibility,  the  cross- 
examination  of  a  witness  should  be  confined  to  the  subjects 
on  which  he  testified  on  direct  examination.  If  a  party  de- 
sires to  examine  the  witness  on  new  and  independent  mat- 
ters he  should  make  the  witness  his  own. 

2.  Chattel  Mortgages  —  Description  of  Property  —  Notice  — 
Identification  of  Property.  A  mortgage,  in  which  the  prop- 
erty was  described  as  "two-thirds  (%)  of  ninety  (90)  acres 
of  growing  wheat,  all  this  wheat  on  Mrs.  Tea's  farm,  one  mile 
south  and  one  mile  west  of  city  of  Kiowa;  on  farm  which  is 
northeast  quarter  (%)  of  section  No.  17,  township  No.  29, 
range  No.  12,  Woods  county-,  Oklahoma.  This  instrument 
covers  wheat  in  field,  shock,  stack,  wagon,  granary  or  wherever 
found,  which  said  above-described  property,  at  the  date  of 
these  presents,  is  in  possession  of  said  parties  of  the  first 
part,"  etc.,  is  not  invalid  on  its  face  for  indefiniteness  of  de- 
scription; and  after  a  witness  had  testified  in  a  trial  to  enforce 
such  a  mortgage  that  the  mortgagor  had  more  than  ninety 
acres  of  wheat  on  the  farm  described,  and  the  correctness  of 
the  other  parts  of  the  description  was  unquestioned,  the 
question  whether  third  parties,  under  the  description  given 
and  by  reasonable  inquiries  suggested  by  the  instrument, 
could  identify  the  property  intended  to  be  mortgaged  was  for 
the  determination  of  the  jury. 

Error  from  Barber  district  court;  Preston  B.  Gil- 
LETT,  judge.    Opinion  filed  June  5,  1909.    Reversed. 

E.  C.  Wilcox,  for  the  plaintiff  in  error. 
A.  L.  Noble,  and  /.  A^.  Tincher,  for  the  defendant  in 
erorr. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  Involved  in  this  proceeding  is  the 
correctness  of  a  ruling  taking  from  the  jury  the  ques- 
tion whether  a  chattel  mortgage  on  a  growing  crop  of 
wheat  was  valid  and  effective.    It  appears  that  L.  E. 
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Roberts  rented  from  Mrs.  L.  Tea  her  farm  in  Okla- 
homa for  the  term  commencing  April  1,  1904,  and 
ending  September  1,  1905.  One  of  the  stipulations  of 
the  lease  was  that  if  the  weather  conditions  were  right 
Roberts  should  break  up  eighty-five  acres  of  sod,  and 
in  any  event  should  put  in  wheat  all  the  broken  ground 
on  the  place  in  the  fall  of  1904,  giving  the  landowner 
a  rental  of  one-third  of  the  crop.  Roberts  put  out  the 
wheat  crop,  and  later,  on  November  30,  1904,  executed 
a  mortgage  on  his  share  of  the  wheat.  The  crop  ma- 
tured, and  when  it  was  thrashed  Ray  Tea,  the  son  of 
the  landowner,  sold  the  whole  crop  (including  the  share 
mortgaged)  to  T.  V.  Brown,  who  placed  it  in  his  ele- 
vator and  mixed  it  with  other  wheat.  When  the  mort- 
gagee demanded  the  wheat  Brown  refused  it,  saying 
that  the  mortgage  was  not  recorded  in  his  county  in 
Kansas  and  that  he  did  not  know  that  the  wheat  was 
mortgaged.  In  this  action,  brought  for  the  conversion 
of  the  wheat.  Reeves  &  Co.  showed  that  the  mortgage 
was  executed  in  accordance  with  the  laws  of  Oklahoma 
and  was  duly  recorded  in  the  county  where  the  wheat 
was  grown.  The  court,  however,  sustained  a  demurrer 
to  plaintiflfs  evidence,  on  the  sole  ground  that  in  the 
light  of  the  evidence  the  description  of  the  wheat  in  the 
mortgage  was  so  indefinite  that  it  could  not  be  iden- 
tified, and  judgment  was  therefore  given  for  the  de- 
fendant. Brown.  In  the  mortgage  the  property  was 
described  as  follows : 

"Two-thirds  (%)  of  ninety  (90)  acres  of  growing 
wheat,  all  this  wheat  on  Mrs.  Tea's  farm,  one  mile 
south  and  one  mile  west  of  city  of  Kiowa;  on  farm 
which  is  northeast  quarter  (14)  of  section  No.  17, 
township  No.  29,  range  No.  12,  Woods  county,  Okla- 
homa. This  instrument  covers  wheat  in  field,  shock, 
stack,  wagon,  granary  or  wherever  found,  which  said 
above-described  property,  at  the  date  of  these  presents, 
is  in  possession  of  said  parties  of  the  first  part." 

As  will  be  observed,  the  mortgage  on  its  face  is  a 
valid  instrument.     One  containing  a  similar  descrip- 
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tion  of  a  growing  crop  was  challenged  for  indefinite- 
ness  and  held  to  be  sufficient.  (Muse,  Spivey  &  Co.  v. 
Lehman,  30  Kan.  514.)  It  is  contended  that  the  testi- 
mony in  this  case  develops  such  uncertainty  in  the  de- 
scription as  to  make  the  mortgage  invalid.  If  the  testi- 
mony relied  on  for  that  purpose  was  admissible  at  all, 
its  weight  and  effect  were  questions  of  fact  for  the 
determination  of  the  jury.  The  plaintiff,  it  would 
seem,  has  good  reason  to  complain  of  the  admission  of 
the  testimony  which  it  is  said  destroyed  the  validity  of 
the  mortgage.  Tea,  who  sold  the  mortgaged  wheat  and 
held  an  adversary  position  toward  the  mortgagee,  was 
called  as  a  witness  for  plaintiff  and  was  asked  in  rela- 
tion to  the  sale  and  delivery  of  the  wheat  to  the  de- 
fendant. On  cross-examination,  and  over  objection, 
the  defendant  was  permitted  to  ask  the  witness  how 
many  acres  of  wheat  there  were  on  the  Tea  farm  that 
year.  His  answers,  although  indefinite,  were  to  the 
effect  that  Roberts  had  more  than  one  hundred  acres 
of  wheat  on  the  place.  This  testimony  was  not  re- 
sponsive to  the  testimony  in  chief,  and  the  defendant 
was  in  this  way  permitted  to  make  his  defense  that 
there  were  more  than  ninety  acres  of  wheat  on  the 
place  and  therefore  the  mortgaged  wheat  was  not  sep- 
arable from  the  other  and  could  not  be  definitely  ascer- 
tained. Except  as  to  matters  affecting  credibility,  the 
cross-examination  should  be  confined  to  the  subjects 
directly  testified  to  by  the  witness.  If  a  party  desires 
to  examine  a  witness  on  new  and  independent  matters 
he  must  make  the  witness  his  own.  {Sumner  v.  Blair, 
9  Kan.  521 ;  Pratt  v.  Brockett,  20  Kan.  201 ;  Lawder  v. 
Henderson,  36  Kan.  754;  Wright  v.  Wright,  58  Kan. 
525;  Coon  v.  Railway  Co.,  75  Kan.  282.) 

It  is  not  necessary  to  determine  whether  prejudice 
resulted  from  the  unwarranted  latitude  allowed  in  the 
cross-examination,  as  in  any  event  the  state  of  the  evi- 
dence required  the  submission  of  the  case  to  the  jury. 
The  description    in    the    mortgage,  as  will    be  seen. 
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I)ointed  out  that  the  property  intended  to  be  mort- 
gaged was  wheat  growing  in  a  particular  county  in 
Oklahoma,  on  a  particular  quarter-section,  definitely 
described;  that  the  wheat  was  on  a  particular  farm, 
known  as  Mrs.  Tea's  farm,  located  at  a  specified  dis- 
tance south  and  west  of  the  city  of  Kiowa,  and,  fur- 
ther, that  it  was  in  the  possession  of  the  mortgagor. 
The  suggestion  that  the  clause  "all  this  wheat  on 
Mrs.  Tea's  farm"  should  be  read  as  all  the  wheat  on 
Mrs.  Tea's  farm,  if  justified,  would  leave  no  question 
as  to  the  identity  of  the  wheat ;  but  in  the  absence  of 
testimony  tending  to  show  that  a  mistake  was  made  in 
expressing  the  intention  of  the  parties  that  interpreta- 
tion can  not  well  be  accepted.  However,  it  may  be  that 
all  the  wheat  on  the  farm  was  included  in  the  mort- 
gage. The  mere  fact  that  there  may  have  been  a  little 
more  or  less  than  ninety  acres  does  not  necessarily  de- 
stroy the  validity  of  the  mortgage.  .  It  is  true  that  the 
mortgage  stated  that  there  were  ninety  acres  of  wheat, 
but  such  a  statement  is  ordinarily  only  an  approxima- 
tion. Sometimes  it  is  expressed  as  about  so  many 
acres,  and  at  other  times  as  a  given  number  of  acres, 
"more  or  less."  According  to  the  theory  of  the  defend- 
ant no  such  mortgage  could  be  made  valid  without  an 
accurate  survey  of  the  ground  on  which  the  crop  was 
grown.  If  it  be  assumed  that  this  part  of  the  descrip- 
tion was  in  fact  erroneous,  it  would  not  necessarily  in- 
validate the  mortgage.  If  other  features  of  the  de- 
scription give  third  parties  such  information  as  will 
enable  them  by  making  reasonable  inquiry  to  identify 
the  mortgaged  property,  it  is  enough.  (Waggoner  v. 
Oursler,  54  Kan.  141;  Dendy  v.  Bank,  76  Kan.  301; 
Rudolph  V.  Commission  Co.,  76  Kan.  789.) 

The  testimony  of  Tea  does  not  undertake  to  give  the 
exact  acreage  of  the  wheat.  To  one  inquiry  he  an- 
swered :  "Well,  I  could  not  say  exactly,  but  there  was 
about,  I  should  judge,  about  one  hundred,  or  may  be  a 
little  more,  acres."    In  attempting  to  get  at  the  num- 
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ber  of  acres  in  another  way  he  was  asked  if  Roberts 
broke  out  eighty-five  acres  of  the  new  land,  and  his 
answer  was :  "He  was  supposed  to."  As  to  the  num- 
ber of  acres  of  old  land,  he  was  asked  how  many  acres 
of  land  were  in  cultivation  before  the  lease  was  made, 
and  he  answered :  "About  twenty  acres,  I  think."  In 
reply  to  another  inquiry  as  to  the  acreage  he  said: 
"Well,  there  was  about — ^there  was  more  than  one  hun- 
dred acres;  I  could  not  say  positively,  because  the 
fences  are  not  straight."  This  testimony  indicates 
that  the  witness  was  making  no  more  than  an  esti- 
mate of  the  wheat  acreage;  and,  besides,  the  jury 
might  not  have  believed  his  testimony.  He  was  an  in- 
terested party,  who  had  taken  the  wheat  and  thus  laid 
himself  liable  for  its  conversion  in  case  the  mortgage 
should  be  upheld.  The  jury  were  not  required  to  be- 
lieve his  testimony,  although  there  were  no  other  wit- 
nesses on  the  question  of  acreage,  and  the  weight  of 
his  testimony  and  whether  the  wheat  could  be  identified 
were  jury  questions.  This  case  is  wholly  unlike  that 
of  Souders  v.  Voorhees,  36  Kan.  138,  where  the  prop- 
erty described  was  six  hundred  bushels  of  growing 
com  located  on  a  tract  of  land  on  which  more  than  one 
thousand  bushels  were  growing.  That  case  was  dis- 
posed of  on  an  agreed  statement  of  facts  which  dis- 
closed that  no  separation  or  identification  was  or  could 
be  made.  Here  the  party  was  entitled  to  have  tried  by 
the  jury  whether  it  was  possible  to  identify  the  mort- 
gaged property.  In  Dendy  v.  Bank,  76  Kan.  301,  it 
was  said : 

"The  description  which  the  mortgage  gave  of  the 
cattle  was  defective.  They  were  described  as  kept  at 
a  particular  ranch,  whereas  they  were  in  fact  in  an- 
other part  of  the  county.  Whether  notwithstanding 
this  partial  misdescription  the  mortgage  still  gave 
sufficient  information  by  which  the  cattle  could  with 
reasonable  inquiry  have  been  identified  was  a  question 
for  the  determination  of  the  jury."    (Page  303.) 
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So,  here,  the  jury  might  upon  the  testimony  to  which 
they  gave  credence  have  determined  that  the  mort- 
gaged property  could  be  ascertained  and  identified.  It 
was  therefore  error  to  sustain  the  demurrer  to  plain- 
tifTs  evidence. 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings. 


John  Whitehair  et  al.  v.  Jacob  Brown. 

No.  i6,«97. 
SYLLABUS  BY  THE  COURT. 

1.  EIasements — Prescriptive  Right  to  Maintain  a  Dam — Inter- 
ference by  Riparian  Landowners.  Where  a  dam  across  a 
stream  has  been  maintained  for  fifteen  years — ^the  period  of. 
limitation  for  actions  to  determine  an  interest  in  real  prop- 
erty— ^the  right  to  its  continued  maintenance  can  not  ordi- 
narily be  assailed  by  upper  riparian  landowners. 

2.  Grounds  for  Injunction — UnvsuxU  Overflow  of  Ripa- 
rian Land,  Assuming  that  the  right  acquired  by  the  main- 
tenance of  a  dam  for  the  period  of  limitation  is  not  measured 
by  its  height,  but  by  the  actual  extent  to  which  it  has  caused 
the  overflow  of  riparian  lands,  a  showing  made  by  a  land- 
owner that  it  has  recently  occasioned  the  temporary  flooding 
of  his  property  to  a  greater  extent  than  ever  before  does  not 
necessarily  entitle  him  to  an  injunction  against  it.  He  must 
also  show  reasonable  grounds  for  fearing  the  recurrence  of 
the  conditions  occasioning  his  new  injury  with  such  fre- 
quency as  seriously  to  affect  the  value  of  his  land,  or  other 
considerations  rendering  his  remedy  at  law  inadequate. 

8.  Grounds  for  Injunction  —  Change  of  Use,  The  pre- 
scriptive right  acquired  by  the  maintenance  of  a  dam  across 
a  stream  for  the  period  of  limitation  is  not  affected  by  the 
purpose  for  which  the  water-power  is  employed.  A  riparian 
owner  who  by  lapse  of  time  has  lost  the  right  to  object  to  a 
dam  used  to  operate  a  flouring-mill  can  not  enjoin  its  continu- 
ation as  a  means  of  providing  power  for  an  electric-light 
plant,  unless  upon  a  showing  that  such  change  operates  to  his 
prejudice  by  causing  a  greater  obstruction  to  the  flow. 


Digitized  by  LjOOQ IC 


298     SUPREME  COURT  OF  KANSAS. 

Whitehair  v.  Brown. 

Error  from  Dickinson  district  court;  Oscar  L. 
Moore,  judge.    Opinion  filed  June  5, 1909.    Affirmed. 

Edward  C.  Little,  for  the  plaintiffs  in  error;  Pollock 
&  Ldttle,  of  counsel. 

G.  W.  Hurd,  and  Arthur  Hurd,  for  the  defendant  in 
error. 

i 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  In  1874  a  dam  was  erected  across  the 
Smoky  Hill  river,  upon  land  which  was  purchased  by 
Jacob  Brown  in  1894.  The  dam  was  then  partly 
washed  out,  but  he  rebuilt  it  and  maintained  it  until 
1904,  when  a  part  of  it  was  again  washed  away.  As 
he  was  preparing  to  rebuild  it  John  Whitehair  and 
other  upper  riparian  landowners  sought  to  enjoin  him 
from  doing  so.  Having  been  denied  relief,  they  prose- 
cute error. 

The  defendant  claimed  that  the  dam  had  been  main- 
tained continuously  (except  for  the  intervals  due  to  the 
washouts)  from  the  time  of  its  construction,  at  the 
same  height  at  which  he  proposed  rebuilding  it.  The 
trial  court  so  found,  and  of  this  the  plaintiffs  vigor- 
ously complain.  There  was  very  positive  testimony  to 
the  contrary,  and  even  that  of  the  defendant's  witnesses 
was  somewhat  indefinite  and  contradictory.  But  after 
a  careful  reading  of  the  abstracts  we  can  not  say  that 
there  was  an  entire  lack  of  evidence  in  support  of  the 
finding,  and  it  must  therefore  stand. 

The  dam  having  been  maintained  for  more  than  fif-  • 
teen  years,  the  owner's  right  to  continue  it  became  un- 
assailable by  those  whose  property  had  been  encroached 
upon  to  the  same  extent  during  all  of  that  time.  (8  A. 
&  E.  Encycl.  of  L.  711;  1  High,  Inj.,  4th  ed.,  §  799;  2 
Famham,  Waters  &  Water  Rights,  §  558.)  The  fact 
that  it  had  been  out  of  repair  and  out  of  use  for  a  con- 
siderable period  at  the  time  Brown  purchased  it  is  not 
important,  for  the  prescriptive  right  had  already  been 
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perfected,  and  was  not  lost  by  an  interruption  in  its 
exercise.  (8  A.  &  E.  Encycl.  of  L.  714;  2  Famham, 
Waters  &  Water  Rights,  §  562.)  The  plaintiffs,  how- 
ever, showed  that  in  1903  and  in  1904  a  portion  of 
their  lands  above  the  dam  were  overflowed  for  the  first 
time,  and  they  maintain  that  the  injury  thereby  oc- 
casioned was  new  and  not  within  the  protection  of  the 
prescription.  There  is  some  conflict  in  the  authorities 
as  to  the  rule  applicable  in  such  a  case.  The  majority 
of  the  decisions  support  the  test  thus  formulated  in 
volume  8  of  the  American  and  English  Encyclopaedia 
of  Law,  at  page  713 : 

"The  extent  of  the  right  to  flow  the  lands  of  another 
acquired  by  prescription  is  not  determined  by  the  height 
of  the  structure  of  the  dam,  but  is  commensurate  with 
the  actual  enjoyment  of  the  easement,  as  evidenced  by 
the  extent  to  which  the  land  of  the  owner  of  the  servi- 
ent tenement  was  habitually  or  usually  flowed  during 
the  period  of  prescription." 

As  stated  in  a  note  to  this  text : 

"In  several  states  the  rule  has  been  laid  down  that  a 
prescriptive  right  to  flow  lands  by  a  dam  is  measured 
by  the  efficient  height  of  the  dam,  in  its  ordinary  action 
and  operation,  during  the  period  of  prescription." 

(See,  also,  2  Famham,  Waters  &  Water  Rights, 
§  559c.) 

The  actual  conflict  may  not  be  so  great  as  might  ap- 
pear. In  some  of  the  cases  the  right  to  augment  the 
actual  flooding  of  lands  has  been  denied  because  the  in- 
-crease  was  occasioned  by  some  change  in  the  character 
or  use  of  the  dam,  by  which  it  became  a  greater  ob- 
struction to  the  flow.  To  make  such  a  change  would 
obviously  be  equivalent  to  raising  the  dam — it  would 
add  to  its  efficient  height — and  would  be  wrongful  on 
any  theory.  We  need  not  determine  whether,  where  a 
dam  has  been  maintained  in  exactly  the  same  condi- 
tion for  the  period  of  limitation,  and,  by  reason  of 
Kjlimatic  changes  which  enlarge  the  stream,  the  back- 
water spreads  to  land  not  formerly  overflowed,  a  cause 
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of  action  accrues  to  the  person  thereby  injured.  This 
proceeding  was  not  brought  to  recover  damages,  but  to 
obtain  an  injunction.  The  record  shows  that  in  the 
flood  of  1903  the  plaintiffs'  lands  would  have  been 
overflowed  to  about  the  same  extent  had  the  dam  not 
Jbeen  in  existence.  The  court  did  not  find  and  the  evi- 
dence did  not  compel  the  conclusion  that  the  conditions 
occasioning  the  overflow  of  1904  have  become  perma- 
nent, or  that  the  lands  covered  for  the  first  time  in 
1903  are  likely  to  be  subject  to  frequent  or  even  occa- 
sional inundation  in  the  future.  To  establish  their 
right,  to  an  injunction  it  was  necessary  for  the  plain- 
tiffs to  satisfy  the  court  that  there  were  reasonable 
grounds  to  fear  the  recurrence  of  the  new  injury  with 
such  frequency  as  seriously  to  affect  the  value  of  their 
lands,  or  that  other  considerations  rendered  their  rem- 
edy at  law  inadequate.  (See  2  Famham,  Waters  & 
Water  Rights,  §  582a,  and  cases  there  cited.) 

The  dam  was  originally  employed  in  the  operation  of 
a  flour-mill,  but  its  principal  purpose  at  this  time  is  to 
furnish  power  for  an  electric-light  plant.  The  plain* 
tiffs  contend  that  the  right  acquired  by  the  maintenance 
of  the  dam  for  the  period  of  limitation  is  restricted  by 
the  use  to  which  it  is  put  during  that  time.  Where  the 
right  to  erect  a  mill-dam  is  acquired  by  condemnation 
no  change  of  use  is  permissible.  The  power  created 
can  only  be  applied  to  the  purposes  stated  in  the  peti- 
tion by  which  such  proceedings  are  begun,  because  the 
statute  (Gen.  Stat.  1901,  ch.  66)  so  provides.  There 
is  no  presumption,  however,  that  the  dam  in  question 
was  erected  under  the  mill-dam  act.  (Vickery  v.  Citv 
of  Providence,  17  R.  I.  651.)  The  right  acquired  by 
prescription  does  not  depend  upon  the  use  to  which  a 
dam  is  put,  and  the  riparian  owners  can  make  no  com- 
plaint of  a  change  in  that  respect,  unless  of  course  it  ia 
one  which  results  in  an  increased  obstruction  to  the 
flow  of  the  stream,  which  is  not  found  to  be  the  case 
here. 
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"The  right  to  use  the  water  is  limited  to  a  use  which 
will  not  affect  the  rights  of  the  one  against  whom  the 
right  is  claimed,  any  more  than  his  rights  were  affected 
during  the  time  the  right  was  being  acquired.  The  ex- 
tent of  the  privilege  acquired  is  determined  by  the  ac- 
tual user  while  the  right  was  being  acquired.  But  he 
is  entitled  to  exercise  the  prescriptive  right  to  its  full 
extent,  although  some  right  had  been  acquired  by  grant 
before  the  adverse  use  was  made.  And,  so  long  as  he 
keeps  within  the  limits  of  the  right  which  he  has  ac- 
quired, he  may  make  such  changes  in  the  manner  of 
using  his  right  as  he  desires."  (2  Famham,  Waters  & 
Water  Rights,  §542.) 

Where  the  law  authorizes  the  building  of  a  dam  with- 
out the  institution  of  any  condemnation  proceedings, 
and  leaves  to  the  owners  of  the  lands  thereby  flooded 
only  the  remedy  of  seeking  damages  for  such  injury  as 
they  might  suffer,  a  very  different  situation  is  pre- 
sented. In  a  case  rising  under  such  conditions  it  was 
held  that,  the  erection  of  the  dam  having  necessarily 
been  rightful  by  virtue  of  the  statute,  its  maintenance 
could  give  rise  to  no  presumption  of  a  grant.  (Tink- 
ham  V.  Arnold,  3  Maine,  ♦120.)  But  even  that  decision 
was  criticized  and  disapproved  in  Williams  v.  Nelson, 
40  Mass.  141. 

The  plaintiffs  seek  to  invoke  the  principle  that  a  right 
can  not  be  acquired  by  prescription  to  maintain  a  dam 
which  creates  a  public  nuisance,  but  if  there  is  any- 
thing in  the  evidence  tending  to  bring  them  within  the 
protection  of  that  rule  it  is  not  covered  by  the  plead- 
ings and  findings. 

The  judgment  is  affirmed. 
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John  H.  Dugan  v.  W.  P.  Harman  et  ux. 

No.  16.986. 
SYLLABUS  BY  THE  COURT. 

Judgments — Dormancy — Validity  of  Execution.  An  execution 
which  recites  that  "whereas,  on  the  13th  day  of  April,  1898, 
in  an  action  pending  before  George  I.  Robinson,  a  justice  of 
the  peace  of  Elkhom  township,  Lincoln  county,  in  the  state  of 
Kansas,  John  H.  Dugan  recovered  two  judgments  against 
W.  P.  Harman  and  Lucy  A.  Harman  for  the  sum  of  $368.07,. 
and  the  further  sum  of  $6.23  as  costs  of  suit,  with  interest  at 
the  rate  of  10  per  cent,  per  annum  from  the  9th  day  of  April,. 
1898,  and  afterward  the  said  John  H.  Dugan  duly  filed  hi& 
abstract  of  said  judgment  in  the  district  court  of  Lincoln 
county,  Kansas,"  is  not  void.  And  such  execution,  issued  less 
than  five  years  after  the  13th  day  of  April,  1898,  is  sufficient 
to  prevent  two  judgments  rendered  on  that  date  by  the  same 
court  in  favor  of  the  same  plaintiff  and  against  the  same  de- 
fendants, for  separate  sums  aggregating  $368.07,  and  $6.2^ 
costs,  from  becoming  dormant  for  a  period  of  five  years  from 
the  date  of  such  execution. 

Error  from  Lincoln  district  court;  Rollin  R.  Rees,. 
judge.    Opinion  filed  June  5,  1909.    Reversed. 

STATEMENT. 

On  the  13th  day  of  April,  1898,  John  H.  Dugan,  as 
plaintiff  in  two  separate  actions  before  a  justice  of  the 
peace  in  Lincoln  county,  obtained  two  separate  judg- 
ments against  W.  P.  Harman  and  wife,  one  for  $291.65 
and  $2.26  costs,  the  other  for  $76.52  and  $2.47  costs. 
Each  judgment  bore  interest  at  10  per  cent,  per  annum. 

On  August  4, 1900,  an  abstract  of  each  judgment  was 
filed  in  the  office  of  the  clerk  of  the  district  court  of 
Lincoln  county  and  separately  entered  in  the  journal 
of  justice's  judgments  and  upon  the  judgment  record. 
On  the  20th  day  of  June,  1902,  the  clerk  of  the  district 
court  issued  an  execution,  which  was  not  entitled  in 
either  case,  and  of  which  the  following  is  a  copy : 
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"EXECUTION. 

"State  of  Kansas,  Lincoln  County,  ss. 

"The  state  of  Kansas,  to  the  sheriff  of  Lincoln  county, 
greeting:  Whereas,  on  the  18th  day  of  April,  1898,  in 
an  action  pending  before  George  L  Robinson,  a  justice 
of  the  peace  of  Elkhorn  township,  Lincoln  county,  in 
the  state  of  Kansas,  John  H.  Dugan  recovered  two 
judgments  against  W.  P.  Harman  and  Lucy  A.  Harman 
for  the  sum  of  $368.07,  and  the  further  sum  of  $6.23 
as  costs  of  suit,  with  interest  at  the  rate  of  10  per  cent, 
per  annum  from  the  9th  day  of  April,  1898,  and  after- 
ward the  said  John  H.  Dugan  duly  filed  his  abstract  of 
said  judgment  in  the  district  court  of  Lincoln  county, 
Kansas;  and,  whereas,  there  remains  unpaid  on  said 
judgment  the  sum  of  $368.07,  with  interest:  Now, 
therefore,  you  are  hereby  commanded  that  of  the  goods 
and  chattels  of  said  debtors  you  cause  the  moneys  above 
specified  to  be  made,  and  for  want  of  goods  and  chattels 
you  cause  the  same  to  be  made  of  the  lands  and  tene- 
ments of  said  debtors,  and  make  return  of  this  execu- 
tion, with  your  certificate  thereon,  showing  the  manner 
you  have  executed  the  same,  within  sixty  days  from  the 
date  hereof. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and 
afiixed  the  seal  of  said  court,  at  my  office  in  Lincoln, 
Kan.,  in  said  county,  this  20th  day  of  June,  A.  d.  1902. 

[SEAL]  S.  D.  KiSTLER,  Clerks 

On  the  back  of  this  paper  was  indorsed  the  aggre- 
gate amount  of  the  two  judgments  and  the  costs,  and 
the  sheriff  returned  thereon  "no  property  found."  On 
the  judgment  docket,  after  the  entry  of  each  of  the 
separate  judgments,  the  clerk  of  the  district  court 
made  the  following  entry :  "Execution  issued  June  20, 
1902.    August  20,  execution  returned  unsatisfied." 

On  May  27, 1907,  the  clerk  of  the  district  court  issued 
another  execution,  in  the  same  form  and  with  the  same 
recitals  as  the  foregoing.  As  to  what  the  sheriff  did 
with  that  execution  we  are  only  advised  by  the  follow- 
ing entry  made  by  the  clerk  of  the  district  court  on  the 
judgment  docket  after  each  separate  judgment.  "Exe- 
cution issued  May  27,  1907.  Execution  returned  un- 
satisfied."   The  record  does  not  disclose  in  which  of  the 
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two  cases,  if  either,  the  returns  of  the  executions  were 
made  or  filed. 

On  August  12,  1907,  separate  executions  were  issued 
on  each  of  the  judgments,  directed  to  the  sheriff  of 
Trego  county,  and  the  sheriff  levied  the  same  upon  real 
estate  in  that  county,  which  he  sold  and  made  return 
of  his  action  to  the  district  court  of  Lincoln  county. 

Thereafter  the  defendants  filed  four  motions  to  quash 
the  several  executions.  The  court  denied  the  motions 
.  as  to  the  first  two  executions  issued,  on  the  ground  that 
no  levies  had  been  made  thereunder  and  the  defendants 
had  nothing  of  which  to  complain.  The  court  allowed 
the  motions  to  quash  the  two  executions  issued  to  the 
sheriff  of  Trego  county,  under  which  the  levies  on  real 
estate  were  made.  The  ground  assigned  for  allowing 
the  last  two  motions  was  that  the  judgments  upon 
which  the  executions  were  issued  were  dormant,  the 
executions  issued  June  20,  1902,  and  May  27,  1907,  be- 
ing held  void. 

S.  C.  Miller,  and  E.  A.  McFarland,  for  the  plaintiff  in 
error. 

Ira  E.  Lloyd,  and  John  J.  McCurdy,  for  the  defend- 
ants in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  only  question  presented  in  this  case 
is  whether  the  first  two  executions  issued  were  void.  If 
these  executions  were  void,  the  judgments,  upon  which 
the  two  following  executions  were  issued,  were  dor- 
mant, and  the  executions  neither  received  life  from  the 
judgments  nor  imparted  life  thereto.  {Denny  v.  Ross, 
70  Kan.  720.)  If,  however,  the  first  two  executions 
were  only  voidable,  they  were  sufficient  to  prevent  the 
judgments  from  becoming  dormant. 

While  the  issuing  of  one  execution  upon  two  separate 
judgments  is  irregular,  it  is  the  opinion  of  the  court, 
but  not  of  the  writer,  that  if  the  execution  is  sufficient 
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to  identify  the  two  judgments,  or  if  it  contains  suffi- 
cient recitals  to  indicate  where  the  records  of  the  judg- 
ments can  be  found  and  such  records  fully  identify  each 
judgment,  the  execution  is  not  void.  The  first  two  exe- 
cutions recite  that  Dugan  recovered  two  judgments 
against  W.  P.  Harman  and  Lucy  A.  Harman,  on  a  cer- 
tain day,  and  before  a  certain  justice  of  the  peace,  for 
the  sum  of  $368.07,  and  the  further  sum  of  $6.23  as 
costs  of  the  suit,  with  interest  at  the  rate  of  10  per 
cent,  from  April  9,  1898;  that  afterward  Dugan  duly 
filed  an  abstract  of  the  judgment  in  the  district  court, 
and  that  there  remained  unpaid  thereon  the  sum  of 
$368.07,  with  interest.  These  recitals  are  sufficient  to 
direct  any  one  seeking  information  about  the  judgments 
to  the  records  of  the  clerk  of  the  district  court,  as  well 
as  to  the  records  of  the  justice  of  the  peace,  which,  of 
course,  would  give  him  knowledge  of  all  facts  pertain- 
ing thereto. 

The  district  court  held  that  the  first  two  executions 
did  not  sufficiently  identify  the  two  judgments  upon 
which  jointly  the  executions  were  successively  issued, 
and  in  this  the  court  erred.  The  order  of  the  court 
quashing  the  two  executions  issued  to  the  sheriff  of 
Trego  county  is  therefore  reversed,  and  the  case  is  re- 
manded with  instructions  to  deny  such  motion  and  to 
make  an  order  confirming  the  sale,  if  the  sale  is  other- 
wise found  to  be  regular. 

Mason,  J.  (concurring  specially) :  I  concur  in  the  re- 
sult stated,  but  think  it  pertinent  that  further  refer- 
ence be  made  to  the  authorities.  Two  objections  are 
made  to  the  execution  which  the  trial  court  held  void. 
One  is  that  it  did  not  distinctly  refer  to  the  judgments 
on  which  it  was  based ;  the  other  is  that  it  was  a  single 
execution  issued  upon  two  separate  judgments.  So  far 
as  relates  to  the  failure  of  the  execution  to  recite  the 
judgments  with  accuracy,  the  weight  of  authority  sup- 
ports the  view,  which  is  in  harmony  with  modem  ten- 

20— 80  KAN. 
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dencies,  that  the  defect  amounts  only  to  an  irregularity, 
and  does  not  render  the  execution  void.  In  volume  1  of 
the  third  edition  of  Freeman  on  Executions,  section  43, 
this  language  is  used,  which  was  originally  employed 
by  the  author  in  a  note  to  John  Graham  v.  Thomas 
Price  et  al.,  3  A.  K.  Marsh.  (Ky.)  *522,  in  13  Am.  Dec. 
201,  and  the  substance  of  which  has  been  quoted  with 
approval  in  Anderson  v.  Gray,  134  111.  550,  and  in 
DeLoach  v.  Robbins,  102  Ala,  288 : 

"There  is  a  just  distinction  between  executions  is- 
sued without  authority,  and  executions  issued  under  an 
authority  which  is  erroneously  pursued.  .  .  .  The 
former  class  is  void;  the  latter  may,  with  equal  pro- 
priety, be  termed  either  irregular  or  erroneous.  When 
an  execution  can  properly  issue,  a  mistake  made  by  the 
officer  in  performing  the  duty  of  issuing  it  is  neces- 
sarily a  mere  error  or  irregularity.  ...  If,  from 
the  whole  writ,  taken  in  connection  with  other  facts, 
the  court  feels  assured  that  the  execution  offered  in 
evidence  was  intended,  issued  and  enforced  as  an  exe- 
cution upon  the  judgment  shown  to  the  court,  then  we 
apprehend  that  the  writ  ought  to  be  received  and  re- 
spected." 

The  question  presented  by  the  other  objection  is  in 
effect  whether  the  act  of  a  clerk  in  combining  what 
should  be  two  separate  executions — ^iising  one  piece  of 
paper  where  he  ought  to  use  two — renders  the  resulting 
instrument  an  absolute  nullity.  By  the  test  proposed 
in  the  foregoing  quotation  it  would  seem  not.  Au- 
thority to  issue  two  executions  exists;  that  they  are 
issued  in  combination  instead  of  separately  is  due  to  a 
mistake  of  the  clerk,  and  therefore,  by  the  criterion 
suggested,  should  rank  as  an  irregularity  only.  In 
Bigham  v.  Dover  (Ark.  1908),  110  S.  W.  217,  it  was 
held,  following  two  cases  cited  in  volume  17  of  the 
Cyclopedia  of  Law  and  Procedure,  at  page  932,  that  a 
single  execution  based  upon  two  judgments  in  favor  of 
different  plaintiffs  against  the  same  defendant  was 
void.  The  trial  court  decided  otherwise,  and  two  of 
the  five  members  of  the  supreme  court  dissented.    The 
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result  was  affected  by  earlier  Arkansas  cases  holding 
that  an  execution  defective  in  substance  is  not  suscep- 
tible of  amendment.  The  three  cases  referred  to  appear 
to  be  the  only  ones  holding  that  an  execution  is  void 
because  based  on  separate  judgments  in  favor  of  differ- 
ent persons.  Those  cited  in  volume  17  of  the  Cyclopedia 
of  Law  and  Procedure,  at  page  1013,  iji  support  of  the 
proposition  that  joint  executions  can  not  issue  on  sep- 
arate or  several  judgments  decided  merely  that  such 
executions  were  vulnerable  to  a  direct  attack. 

Smith,  J.  (dissenting)  :  I  am  unable  to  concur  in 
the  decision  of  the  court.  I  think  that  the  execution 
not  only  fails  to  identify  two  judgments  for  separate 
amounts  in  separate  actions,  but,  on  the  other  hand, 
misstates  the  facts.  It  recites  that  the  two  judgments 
were  rendered  "in  an  action"  for  the  sum  of  $368.07, 
etc.;  also,  that  Dugan  ''duly  filed  his  abstract  of  said 
judgment."  Of  course,  if  the  other  facts  recited  justify 
the  construction,  I  concede  that  an  "s"  should  be  added 
to  this  word  "judgment,"  and  that  wherever  necessary 
to  harmonize  the  recitals  a  noun  in  the  singular  should 
be  regarded  as  plural;  but  a  recital  that  two  judg- 
ments were  obtained  in  one  action  (for  "an"  is  equiv- 
alent to  "one"),  which  would  be  a  regular  proceeding, 
to  enforce  which  one  execution  might  regularly  issue, 
contains  no  suggestion  that  two  separate  judgments  in 
independent  actions  were  rendered  or  that  the  execu- 
tion was  issued  to  enforce  two  such  judgments. 

It  is  said  in  volume  17  of  the  Cyclopedia  of  Law  and 
Procedure,  at  page  932:  "Each  judgment  must  carry 
its  own  execution,  and  a  single  execution  can  not  be 
issued  on  two  separate  judgments."  (Citing  Doe,  on 
the  Demise  of  WUkins,  v.  Rue  and  Others,  4  Blackf. 
[Ind.]  263;  Merchie  v.  Gaines,  5  B.  Mon.  [Ky.]  126.) 
These  authorities  are  the  only  ones  cited  in  the  brief 
that  are  directly  in  point ;  and  not  a  single  authority  is 
cited  and  I  have  been  unable  after  diligent  search  to 
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find  an  authority  for  the  proposition  that  one  execu- 
tion is  valid  to  sustain  two  separate  and  independent 
judgments.  On  the  other  hand,  all  the  digests,  text- 
books and  decisions  that  I  have  been  able  to  reach, 
without  expressly  saying  so,  imply  that  an  execution 
is  based  upon  one,  and  only  one,  separate  judgment, 
unless  two  or  more  judgments  are  rendered  in  one 
action  in  favor  of  one  party  and  against  the  other. 
Sections  441  to  522,  inclusive,  of  the  civil  code  carry  in 
every  provision  the  same  idea.  An  execution  is  a  proc- 
ess as  a  summons  is  a  process;  each  may  be  issued  in 
an  action,  and  can  only  be  issued  in  an  action  either 
actually  pending  or  for  the  purpose  of  bringing  a  party 
to  an  action  into  court.  And  it  seems  to  me  that  it  is 
no  more  contemplated  that  one  execution  should  be 
issued  to  enforce  two  separate  and  independent  judg- 
ments than  that  one  sunmions  should  be  issued  in  two 
separate  and  independent  actions  and  that  the  parties 
summoned  should  be  required  to  obey  the  mandate 
therein  or  to  take  the  consequences. 

If  one  execution  can  be  issued  to  enforce  two  judg- 
ments of  the  same  date  it  can  be  issued  to  enforce  any 
number  of  judgments  of  the  same  or  different  dates, 
all  bearing  the  same  or  different  rates  of  interest,  pro- 
vided only  that  the  judgments  affect  the  same  parties. 
The  whole  policy  of  our  code  is  that  the  files  and  pro- 
ceedings in  each  separate  action  shall  be  kept  separate, 
the  proceedings  separately  recorded,  and  all  the  pro- 
ceedings under  one  title;  and  it  is  expressly  provided 
in  section  117  of  the  code  that  such  title  shall  not  be 
changed  in  any  stage  of  the  cause.  This  very  pro- 
ceeding in  the  court  below  is  or  should  be  a  part  of  the 
proceedings  in  one  of  the  two,  and  not  of  both,  actions 
which  originated  in  the  justice's  court  in  Lincoln 
county  and  in  which  one  of  the  two  several  judgments , 
was  rendered.  Each  of  those  actions  seems  to  have  the 
same  title,  and  because  thereof  this  proceeding  under 
the  same  title  in  the  lower  court  does  not  indicate 
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which  of  the  two  independent  actions  it  was  a  part  of. 

Again,  the  sheriff  is  required  by  the  statute  to  make 
return  of  an  execution.  The  necessary  implication  is 
that  the  return  is  to  be  made  in  the  action  in  which 
the  execution  was  issued.  In  which  of  the  two  actions 
was  this  return  made?  It  does  not  appear  to  have 
been  made  in  either. 

It  is  said  in  the  opinion  of  the  court  that  the  recitals 
in  the  execution  are  suflScient  to  direct  any  one  seeking 
information  to  records  which  WQuld  give  him  all  the 
pertinent  facts.  I  think,  on  the  other  hand,  that  the 
recitals  are  misleading  rather  than  directory.  It  is 
recited  that  two  judgments  were  rendered  for  $368.07, 
and  $6.23  costs.  Whether  this  is  the  aggregate  amount 
or  the  amount  of  each  judgment  does  not  appear.  Fur- 
ther it  is  recited  that  "Dugan  duly  filed  his  abstract 
of  said  judgment"  and  "there  remains  unpaid  on  said 
judgment  the  sum  of  $368.07,  with  interest."  This 
would  seem  to  indicate  that  the  sum  stated  is  the 
amount  of  one  judgment,  and  that  the  costs,  at  least, 
had  been  paid. 

I  think  the  execution  itself  should  inform  the  de- 
fendant and  the  officer  to  whom  it  is  directed  that  it  is 
issued  on  a  particular  judgment,  and  the  amount  of  it, 
although  evidence  aliunde  may  cure  a  defect  of  this 
kind.  Suppose  the  execution  in  question  had  been  is- 
sued to  the  sheriff  of  another  county  in  the  state  to 
which  the  defendants  had  removed,  far  from  Lincoln 
county,  that  one  of  the  judgments  upon  which  it  is 
claimed  to  have  been  based  was  void  for  any  cause,  and 
that  the  defendants  desired  to  pay  the  valid  judgment: 
neither  the  defendants  nor  the  sheriff  would  have  any 
basis  for  an  adjustment,  and  the  sheriff  could  not  ac- 
cept payment  and  make  return  that  one  judgment  was 
paid.  Then  suppose  the  sheriff  had  levied  upon  and 
sold  lands  of  the  defendants  in  that  county,  and,  on  a 
contested  motion  to  confirm  the  sale,  the  court  should 
have  found  one  judgment  void :  what  should  have  been 
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the  order  of  the  court?  There  are  numerous  authori- 
ties holding  that  the  fact  that  an  execution  on  which  a 
sale  is  made  is  excessive  in  amount*  is  not  ground  for 
setting  aside  the  sale  if  any  sum  remains  due,  but  in- 
stead the  court  apportions  the  purchase-price.  The 
sale  then  should  be  confirmed.  If  this  is  correct  the 
defendants  would  be  deprived  of  their  land  and  com- 
pelled to  take  the  price  brought  therefor  at  sheriff's 
sale,  for  the  reason  that  the  sheriff  was  unable  to  take 
the  legal  amount  due.  Is  it  any  answer  to  say  that  the 
sheriff  should  have  gone  to  the  records  of  the  district 
court  of  Lincoln  county  or  to  the  office  of  the  justice  of 
the  peace  in  that  county  to  learn  the  facts?  I  do  not 
think  it  is.  I  think  every  execution  should  speak  for  it- 
self, and  that  the  precedent  set  in  the  miajority  opinion 
is  a  dangerous  one  and  tends  to  unnecessary  confu- 
sion ;  also,  that  it  is  a  departure  from  all  precedent,  and 
that  one  execution  should  not  be  issued  on  two  or  more 
independent  judgments  rendered  in  two  or  more  inde- 
pendent actions. 

The  plaintiff  in  this  action,  if  he  had  followed  the 
plain  provisions  of  the  statute  to  keep  his  judgments 
from  becoming  dormant,  would  have  been  entitled  to 
recover  his  money.  The  way  to  prevent  his  judgments 
from  becoming  dormant  was  very  plain,  simple,  and 
well  recognized.  He  chose  to  adopt  another  way,  recog- 
nized neither  by  the  statute  nor  by  precedent.  As  well 
might  he  have  filed  the  abstract  of  his  two  judgments 
as  one. 

Mr.  Justice  Mason  cites  volume  1  of  the  third  edi- 
tion of  Freeman  on  Executions,  section  43,  and  several 
decisions  to  support  the  majority  decision.  With  all 
due  deference,  I  think  the  citation,  if  relevant  at  all,  is 
adverse  to  his  contention.    The  writer  says : 

"There  is  a  just  distinction  between  executions  is- 
sued without  authority,  and  executions  issued  under  an 
authority  which  is  erroneously  pursued.  .  .  .  The 
former  class  is  void;  the  latter  may,  with  equal  pro- 
priety, be  termed  either  irregular  or  erroneous." 
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No  authority  has  been  found  in  the  statute  or  else- 
where for  the  issuance  of  one  execution  upon  two  in- 
dependent judgments  rendered  in  separate  and  inde- 
pendent actions.  The  test  applied  in  the  text  and  cases 
cited  in  support  of  it  as  to  the  validity  of  an  execution 
is  that  it  may  be  identified  as  issued  upon  a  valid  judg- 
ment— ^not  two  valid  judgments.  It  may  be  freely  con- 
ceded that  two  valid  executions  might  be  issued  upon 
one  piece  of  paper  for  the  enforcement  of  two  inde- 
pendent judgments,  but  they  should  be  as  independent 
as  are  the  judgments. 

It  is  intimated  that  the  cases  holding  executions  like 
the  one  in  question  void  were  decided  upon  direct  at- 
tacks. In  Doe,  on  the  Demise  of  Wilkins,  v.  Rue  and 
Others,  4  Blackf.  (Ind.)  263,  an  execution  issued  upon 
two  judgments  was  declared  void  after  a  sale  of  land 
which  had  been  had  thereon  to  satisfy  it  and  another 
valid  execution.  The  sale,  however,  was  upheld  for  the 
reason  assigned — ^that  one  execution  was  valid,  and 
that  the  sale  was  not  attacked  for  ten  years  after  it 
was  made.  In  Bigham  v.  Dover  (Ark.  1908),  110 
S.  W.  217,  one  execution  was  issued  on  separate  judg- 
ments. A  levy  thereof  was  made  on  a  saddle,  and  the 
saddle  was  sold  thereunder.  The  lower  court  sustained 
the  sale,  but  its  decision  was  reversed  on  the  ground 
that  "a  joint  execution  upon  two  separate  judgments 
is  not  voidable  merely,  but  void." 

It  is  said  that  there  are  only  three  decisions  found 
adverse  to  the  validity  of  executions  like  the  one  in 
question.  Not  one  decision  or  authority  has  been  found 
of  which  it  can  fairly  be  said  that  it  sustains  the  va- 
lidity of  such  executions.  Possibly  one  reason  that 
there  are  only  three  adverse  decisions  is  that  among 
the  thousands  of  decisions  published  in  this  country 
there  is  no  record  in  any  cade  except  these  three  that 
any  one  ever  contended  that  such  an  execution  was 
valid. 

The  execution  In  question  is  an  anomaly — a  twin 
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born  into  separate  families  at  the  same  time,  without 
brother  or  sister.  I  think  that  it  derived  no  life  from 
either  of  the  judgments  and  that  it  was  incapable  of 
imparting  life  to  either  of  them,  that  the  judgments 
were  dormant  at  the  time  the  executions  were  issued 
upon  which  the  land  was  sold,  and  that  the  judgment 
of  the  trial  court  should  be  aflSrmed. 


The  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany V.  A.  W.  Brown. 

No.  16»011. 
SYLLABUS  BY  THE  COURT. 

1.  Constitutional  Law — Statute  Requiring  Employer  to  Give 
Reason  for  Discharge  of  Employee  Invalid,  A  statute  which 
requires  an  employer  of  labor,  upon  request  of  a  discharged 
employee,  to  furnish  in  writing  the  true  cause  or  reason  for 
such  discharge  is  repugnant  to  section  11  of  the  bill  of  rights 
of  this  state,  and  is  invalid. 

2. Police  Regulation.    The  duty  imposed  upon  employers 

by  section  2422  of  the  General  Statutes  of  1901  is  not  a  police 
regulation,  and  is  an  interference  with  the  personal  liberty 
(guaranteed  to  every  citizen  by  the  state  and  federal  constitu- 
tions. 

Error  from  Lyon  district  court;  Frederick  A. 
Meckel,  judge.    Opinion  filed  June  5,  ;1909.    Reversed. 

STATEMENT. 

A.  W.  Brown  was  in  the  employ  of  the  defendant 
railway  company  as  a  brakeman.  It  seems  that  on  his 
run  the  company  had  a  detective,  garbed  as  a  tramp, 
who  rode  from  Florence  to  Newton  on  the  train  upon 
which  Brown  was  employed.  This  detective  reported 
to  the  trainmaster  of  the  company  that  Brown  had  re- 
ceived from  him  forty  cents  as  fare  for  riding  between 
those  stations  and  had  appropriated  the  same  to  his 


Digitized  by  LjOOQ IC 


Vol.  80.  JANUARY  TERM,  1909.  313 

Railway  Co.  v.  Brown. 

own  use.  Brown  was  called  before  the  trainmaster  at 
Newton,  under  whom  he  was  employed,  and  informed 
of  the  charge  and  told  that  unless  he  proved  his  inno- 
cence he  would  be  discharged.  Brown  asserted  his 
innocence  and  offered  to  be  sworn  to  his  statement,  but, 
on  such  investigation  as  the  company  saw  fit  to  make, 
he  was  discharged. 

Thereafter,  in  accordance  with  chapter  144  of  the 
Laws  of  1897  (Gen.  Stat.  1901,  §§2421-2424),  he  de- 
manded of  the  company  a  statement  in  writing  of  the 
true  cause  or  reason  for  his  discharge.  This  was  given 
on  a  blank  prepared  for  that  purpose,  the  reason  stated 
being  ''discharged  for  cause,''  and  the  same  was  signed 
by  a  superintendent  of  the  company.  This  statement 
or  service-letter  was  delivered  to  Brown,  who  there- 
after applied  to  two  or  three  railroad  companies  for 
emplosrment,  and  upon  request  therefor  presented  his 
service-letter  and  was  refused  emplo3nnent.  He  also 
made  application  to  various  officers  of  the  defendant 
company,  including  the  general  manager.  Hurley,  to  be 
reinstated,  but  this  was  denied.  He  thereupon  brought 
this  action,  and  recovered  judgment  for  $300  damages 
and  $30  attorney's  fees. 

The  company  brings  the  case  here. 

WiUiam  R.  Smith,  0.  J.  Wood,  and  Alfred  A.  Scott, 
for  the  plaintiff  in  error. 

/.  Jay  Buck,  S.  S.  Spencer,  L.  B.  Kellogg^  and  C.  M . 
Kellogg,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  It  is  not  contended  that  the  judgment  is 
excessive  or  that  it  is  not  supported  by  sufficient  evi- 
dence, if  the  law  (chapter  144  of  the  Laws  of  1897)  is 
valid.  The  statute  requires  the  employer,  upon  the  re- 
quest of  a  discharged  employee,  to  furnish  in  writing 
the  true  cause  or  reason  for  such  discharge.  The  rail- 
way company  did  not  meet  this  requirement.    Its  "serv- 
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ice-letter,"  as  it  is  called,  stated  only  that  Brown  was 
discharged  "for  cause."  This  is  not  a  statement  of 
"the  cause"  or  of  any  cause. 

It  is  also  alleged  that  the  service-letter  was  issued 
in  furtherance  of  a  conspiracy  existing  between  the  de- 
fendant and  other  railroad  copipanies  to  prevent  em- 
ployees of  one  company  from  getting  employment  in 
another  company  without  the  consent  of  the  former 
employer.    This  claim  is  not  supported  by  any  evidence. 

"To  constitute  a  conspiracy  the  purpose  to  be  effected 
by  it  must  be  unlawful,  either  in  respect  of  its  nature 
or  in  respect  of  the  means  to  be  employed  for  its  ac- 
complishment. (People  V.  Willis,  54  N.  Y.  Supp.  129, 
133,  24  Misc.  Rep.  537 ;  People  v.  Olson,  15  N.  Y.  Supp. 
778,  779 ;  Payne  v.  Western  &  Atlantic  R.  Co.,  81  Tenn. 
[13  Lea]  507,  521,  49  Am.  Rep.  666.)"  (2  Words  & 
Ph.  Jud.  Def.  1460.) 

There  was  nothing  in  the  evidence  to  show  that  there 
was  an  unlawful  purpose  contemplated  or  that  unlaw- 
ful means  were  to  be  used.  All  that  is  shown  is  that 
upon  Brown's  application  to  two  other  railroad  com- 
panies request  was  made  for  his  service-letter,  when  he 
informed  the  employment  agent  that  he  had  worked  for 
the  defendant  company,  and  that  upon  the  presentation 
of  his  letter  employment  was  refused  him.  Probably 
he  could  have  secured  employment  only  upon  the  pres- 
entation of  a  letter  recommending  him  as  a  desirable 
employee,  and  a  letter  stating  the  true  cause  of  his  dis- 
charge, which  appears  to  have  been  sufficient  in  the 
mind  of  the  emplojnment  agent  of  the  defendant  com- 
pany to  remove  him  from  its  emplo3nnent,  would  not 
have  availed  him.  If  so,  he  was  not  damaged  by  the 
failure  of  the  defendant  to  state  the  true  cause  of  his 
discharge. 

It  may  be  said  that  if  the  law  is  valid  the  company 
need  have  no  concern  as  to  the  effect  of  its  compliance 
with  the  letter  of  the  law.  This  leads  us  tp  the  prin- 
cipal contention  of  the  company — ^that  the  law  is  un- 
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constitutional;  that  it  is  repugnant  to  section  11  of  the 
bill  of  rights  of  the  state  of  Kansas,  which  provides : 

"All  persons  may  freely  speak>  write  Or  publish  their 
sentiments  on  all  subjects,  being  responsible  for  the 
abuse  of  such  right." 

It  is  also  contended  that  the  law  is  repugnant  to  the 
fourteenth  amendment  to  the  constitution  of  the  United 
States,  which  provides : 

•  "No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States ;  nor  shall  any  state  deprive  any  person 
of  life,  liberty,  or  property,  without  due  process  of 
law." 

It  has  been  conceded  in  argument  that  in  the  absence 
of  a  contract  of  emplo3nnent  for  a  definite  term  the 
master  may  discharge  the  servant  for  any  reason  or 
for  no  reason,  and  that  the  servant  may  quit  his  em- 
ployment for  any  reason  or  for  no  reason.  Such  action 
on  the  part  of  the  employer  or  the  employee,  where  no 
obligation  is  violated,  is  an  essential  element  of  liberty 
in  action.  Can  one,  then,  be  compelled  to  give  a  reason 
or  cause  for  an  action  for  which  he  may  have  no  specific 
reason  or  cause,  except,  perhaps,  a  mere  whim  or  preju- 
<lice?  Again,  is  not  the  freedom  to  remain  silent — 
neither  to  write  or  publish  anything  on  a  certain  sub- 
ject— involved  as  an  element  in  the  guaranty  that  "all 
persons  may  freely  i^eak,  write  or  publish  their  senti- 
ments on  all  subjects,  being  responsible  for  the  abuse 
of  such  right"?  It  would  seem  that  the  liberty  to  re- 
main silent  is  correlative  with  the  freedom  to  speak. 
If  one  must  speak,  he  can  not  be  said  freely  to  speak. 

The  statute  in  question,  like  its  companion  statute, 
chapter  120  of  the  Laws  of  1897,  was  the  outgrowth  of 
the  financial  and  business  depression  preceding  that 
session  of  the  legislature.  Employers  sought  to  recoup 
ttieir  loss  of  incomes  by  scaling  the  wages  of  the  em- 
ployees, and  laborers  sought  to  resist  the  decrease  in 
wages  or  to  compel  an  advance  by  uniting  in  labor 
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organizations.  The  remarks  of  the  late  Mr.  Justice 
Greene  in  holding  the  provisions  of  chapter  120  of  the 
Laws  of  1897  unconstitutional  are  equally  applicable  to 
the  provisions  of  the  law  in  question.  An  excerpt  from 
the  opinion  in  Brick  Co.  v.  Perry,  69  Kan.  297,  reads : 

"Before  approaching  a  discussion  of  the  question  let  us 
exclude  any  notion  that  the  act  in  question  is  a  police  reg- 
ulation. It  will  be  observed  that  it  does  not  affect  the 
public  welfare,  health,  safety  or  morals  of  the  conmiu- 
nity,  or  prevent  the  conmiission  of  any  offense  or  other 
manifest  evil.  Where  the  object  of  the  act  can  not  be 
traced  to  the  accomplishment  of  some  one  of  these  pur- 
poses it  is  not  a  police  regulation.  Besides,  the  legis- 
lature has  no  power  to  impair  or  limit  the  reasonable 
and  lawful  exercise  of  a  right  guaranteed  by  the  con- 
stitution, under  the  guise  of  a  police  regulation.  It 
must  also  be  remembered  that  the  right  which  the  plain- 
tiff claimed  was  violated  did  not  originate  in  contract, 
but  was  purely  statutory ;  therefore,  the  determination 
of  the  question  whether  he  has  any  remedy  depends 
entirely  upon  the  validity  of  this  statute.''   (Page  299.) 

When  the  relation  of  employer  and  employee  has 
ceased  by  discharge  or  by  quitting  the  employment,  if 
the  employee  has  been  eflScient  and  trustworthy  the 
employer  may  be  under  a  moral  obligation  to  benefit 
the  employee  by  giving  him  a  statement  to  that  effect 
On  the  other  hand,  if  the  employee  has  been  ineflScient 
or  untrustworthy  it  may  be  the  employer's  moral  duty 
to  furnish  a  prospective  employer,  upon  request  or  per- 
haps without  request,  a  statement  of  these  facts.  But 
the  former  employer  is  under  no  legal  obligation  so  to 
do,  either  to  his  ex-employee  or  to  the  prospective  em- 
ployer. The  public  has  no  interest  in  the  matter,  and 
in  neither  case  can  such  a  duty  be  imposed  as  a  police 
regulation,  and  the  attempt  by  statute  to  impose  the 
furnishing  of  such  a  statement  is  an  interference  with 
personal  liberty. 

The  mere  matter  of  time  requisite  to  comply  with  the 
requirement  of  the  statute  is  perhaps  a  matter  of 
trifling  consideration,  yet  if  the  state  may  compel  the 
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sacrifice  of  a  few  minutes  of  the  time  of  one  person 
for  another,  may  it  not  compel  the  sacrifice  of  a  few 
days  of  time?  Where  and  upon  what  principle  shall 
the  limit  be  placed?  Again,  if  the  employer  can  be 
compelled  to  state  the  true  cause  of  discharge  it  im- 
plies that  he  should  state  the  facts  as  he  understands 
them,  and  the  facts  may  be  in  dispute  and  may  be  re- 
garded by  the  employee  as  libelous.  Litigation  may 
result  therefrom  which  might  be  a  great  burden  to  the 
employer,  although  successfully  defended.  We  think 
the  state  can  impose  no  such  possible  burden.  As  in 
many  other  relations  in  life,  the  employer  may  be  silent 
and  be  safe,  or,  at  his  option,  he  may  be  courteous  and 
fulfil  his  moral  obligation.    It  is  a  personal  privilege. 

The  judgment  is  reversed,  with  instructions  to  set 
aside  the  judgment  and  to  enter  judgment  for  the  de- 
fendant. 


The  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany V.  Ella  D.  Coltrane. 

No.  16,024. 
SYLLABUS  BY  THE  COURT. 

Accord  and  Satisfaction — Release  of  Claim  far  Personal  In- 
juries. Under  all  the  circumstances  shown  by  the  findings  of 
fact  in  this  case,  held,  that  the  release  in  writing  signed  by 
the  plaintiff  acknowledging  full  satisfaction  of  all  claims  for 
personal  injuries  bars  her  right  to  recover,  and  entitles  the 
defendant  to  judgment  in  its  favor  for  costs. 

Error  from  Shawnee  district  court;  Alston  W. 
Dana,  judge.    Opinion  filed  June  5,  1909.    Reversed. 

STATEMENT. 

Ella  D.  Coltrane  recovered  a  judgment  against 
the  defendant  for  the  sum  of  $1710  for  injuries  alleged 
to  have  been  received  while  a  passenger  on  one  of  its 
trains.    Defendant  prosecutes  error. 
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The  action  was  begrun  in  the  district  court  of  Shaw- 
nee county,  Au^rust  10,  1905.  In  her  petition  plaintiff 
claimed  that  she  was  injured  on  the  27th  day  of  Au- 
gust, 1903,  while  a  passenger  on  a  train  returning  from 
Los  Angeles,  Cal.,  to  Albuquerque,  N.  M.,  her  injuries 
being  received  while  in  a  Pullman  car  which  was  stand- 
ing on  a  side-track  at  Williamsi,  Ariz.  As  plaintiff 
was  changing  from  one  seat  to  another  the  train  was 
backed  down  against  the  Pullman  car  suddenly, 
causing  her  to  be  thrown  to  the  floor  of  the  car,  from 
which  fall  she  was  severely  shocked,  strained,  and  in- 
jured. The  defendant  answered  setting  up  a  release 
executed  by  the  plaintiff  at  Albuquerque  eight  days 
after  the  injuries  were  received.  A  copy  of  the  re- 
lease attached  to  the  answer  reads  as  follows: 

"The  Atchison,  Topeka  &  Santa  Fe  Railway  Company, 

Coast  Lines. 
"To  Ella  D.  Coltrane,  Dr. 

1903.  Albuquerque,  N.  M. 

"September  4.  For  and  in  full  release,  discharge 
and  satisfaction  of  all  claims,  demands  or  causes  of 
action  arising  from  or  growing  out  of  all  personal  in- 
juries sustained  by  me  while  a  passenger  on  No.  2,  and 
caused  by  the  rough  handling  of  said  train  at  Williams, 
Ariz.,  on  August  27,  1903,  as  well  as  any  and  all  claims 
of  whatsoever  kind  or  character  I  may  have  against 
said  railway  company  prior  hereto  and  up  to  and  in- 
cluding the  date  hereof. 

"Settled  in  full  for  $10.50. 

"Received  of  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
way Company  (Coast  Lines)  ten  and  50-100  dollars,  in 
full  payment  of  the  above  claim.  In  consideration  of 
the  payment  of  said  sum  of  money,  I,  ...  of  Al- 
buquerque, in  the  county  of  Bernalillo  and  territory 
of  New  Mexico,  hereby  remise,  release  and  forever  dis- 
charge said  company  of  and  from  all  manner  of  actions, 
causes  of  action,  suits,  debts  and  sums  of  money,  dues, 
claims  and  demands  whatsoever,  in  law  or  equity, 
which  I  have  ever  had  or  now  have  against  said  com- 
pany, by  reason  of  any  matter,  cause  or  thing  what- 
ever, whether  the  samp  arose  upon  contract  or  upon 
tort. 
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"I  have  read  the  above  voucher  jywi  fully  understand 
the  same. 

"In  testimony  whereof,  I  have  hereunto  set  my  hand, 
this  4th  day  of  September,  1903. 
"Witness:  Ella  D.  Coltoane." 

Bessie  Bowden. 

P.  W.  Zimmerman." 

In  her  reply  the  plaintiff  alleged  that  after  her  in- 
jury, and  while  she  was  yet  in  a  weak  and  nervous 
condition  and  suffering  from  its  effects,  one  Zimmer- 
man, a  local  agent  of  the  defendant,  called  upon  her, 
and  at  his  instance  and  request  she  gave  him  an  ac- 
count of  her  trip  and  stated  to  him  that  upon  the  first 
night  of  her  ride  in  California  the  Pullman  berth  in 
which  she  was  riding  had  been  sold  to  another  party, 
by  reason  of  which  she  was  deprived  of  her  rest  for 
the  greater  part  of  the  night ;  that  she  detailed  to  him 
the  incident  of  the  collision  and  her  discomfort  caused 
thereby ;  that  at  that  time  she  was  wholly  ignorant  of 
having  sustained  any  material  or  permanent  injuries; 
that  the  agent  urged  her  to  prepare  a  claim  for  dam- 
ages against  the  defendant,  but  she  refused  to  present 
any  claim  whatever,  on  the  ground  that  she  believed 
at  that  time  that  she  had  not  sustained  any  injuries; 
that  thereupon  the  local  agent,  with  intent  to  deceive 
and  defraud  her  and  thus  obtain  a  release  and  receipt, 
while  at  that  time  she  was  making  no  such  claim,  pro- 
posed to  return  to  her  the  money  she  had  paid  on  ac- 
count of  Pullman  fare  and  urged  her  to  accept  the 
same,  which  she  agreed  to  do ;  that  thereupon  the  agent 
left  her  residence  and  shortly  afterward  returned  with 
a  check  for  the  Pullman  fare  and  a  voucher,  or  receipt, 
which  he  claimed  was  for  the  purpose  of  showing  that 
the  Pullman  fare  had  be^i  returned  to  her;  that  the 
agent  at  that  time,  "with  intent  to  deceive  and  defraud 
this  plaintiff,  fraudulently  stated,  represented  and  pre- 
tended that  the  said  paper,  or  receipt,  was  merely  a 
voucher  showing  that  said  plaintiff  had  received  back 
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her  Pullman  fare,  and  that  the  execution  of  said  paper, 
or  receipt,  was  a  mere  matter  of  form  and  red  tape"; 
that,  relying  upon  these  statements,  and  believing  the 
same  to  be  true,  she  signed  her  name  "to  the  receipt 
presented  to  her  at  the  time,  and  received  from  said 
defendant's  agent  her  Pullman  fare,  and  no  more"; 
that  if  she  had  known  the  receipt  was  intended  by  the 
defendant's  agent  as  a  release  or  a  receipt  for  damages 
she  would  not  have  signed  it. 

An  amended  answer  set  up  a  copy  of  a  draft  for 
$10.50,  payable  to  the  order  of  the  plaintiff,  drawn  by 
the  agent,  Zimmerman,  which  was  indorsed  by  the 
plaintiff  in  her  own  handwriting.  The  amended  reply 
averred  that  at  the  time  she  signed  the  receipt,  in  the 
manner  set  out  in  her  original  reply,  "and  as  a  part 
of  the  same  transaction  the  agent  of  the  said  de- 
fendant company  immediately  thereafter  presented  to 
this  plaintiff  a  check,  requesting  her  to  indorse  the 
same,  saying  that  he  would  pay  her  the  money  thereon, 
and  that  she  did  then  and  there  indorse  the  said  check 
by  writing  her  name  across  the  back  thereof,  and 
thereupon  received  from  the  said  agent  the  sum  of 
$10.50  in  cash,  relying  upon  the  representations  made 
by  the  said  defendant's  agent  which  induced  her  to 
sign  the  receipt  as  alleged  and  set  out  in  her  original 
reply." 

In  addition  to  the  general  verdict  the  jury  made  the 
following  special  findings  of  fact: 

"(1)  Ques.  Did  the  plaintiff,  on  September  4,  1903, 
write  with  her  own  hand  in  the  vouchers  marked  'Ex- 
hibits 2  and  4'  and  introduced  in  evidence  the  follow- 
ing words :  *I  have  read  the  above  voucher,  and  fully 
understand  the  same'?   Ans.    Yes. 

"(2)  Q.  (Jould  the  plaintiff,  by  the  exercise  of  ordi- 
nary care,  have  informed  herself  of  the  contents  of  the 
vouchers  mentioned  in  the  last  question?    A.  Yes. 

"(3)  Q.  Were  each  of  said  vouchers  signed  by 
plaintiff,  one  after  the  other,  and  did  she  write  the 
words  therein  mentioned  in  question  1?    A.  Yes. 
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"(4)  Q.  Did  the  plaintiff,  after  signing  the  two 
vouchers  mentioned,  receive  a  check  or  draft  from 
Zimmerman  for  $10.50  which  was  introduced  in  evi- 
dence, and  did  she  indorse  the  same  by  writing  her 
name  on  the  back  thereof  before  it  was  paid?    A.  Yes. 

"(5)  Q.  What  was  the  amount  of  Pullman  fare  paid 
by  the  plaintiff,  Ella  D.  Coltrane,  from  Pasadena,  CaL, 
to  Albuquerque,  N.  M.,  on  or  about  the  27th  day  of  Au- 
gust, 1903?    A.  We  do  not  know  from  the  evidence. 

"(6)  Q.  To  whom  did  she  pay  this  amount?  A. 
Paid  to  Miss  Kirby. 

"(7)  Q.  How  long  was  it  after  her  alleged  injury 
at  Williams,  Ariz.,  that  she  signed  the  vouchers  in- 
troduced in  evidence?   A.  Eight  days. 

''  (8)  Did  Zimmerman  make  any  statement  to  plain- 
tiff when  he  delivered  to  her  the  draft  or  chedc  for 
$10.50  that  the  same  was  given  to  her  in  pajrment  of 
her  Pullman  fare?   A.    No." 

"(10)  Q.  Before  going  to  Albuquerque,  N.  M.,  had 
the  plaintiff  taught  in  the  schools  at  Lawrence,  Kan.» 
for  a  period  of  eleven  years?    A.  Yes. 

"(IX)  Q.  After  going  to  Albuquerque,  N.  M.,  did 
the  plaintiff  teach  in  the  schools  of  that  city  for  a 
period  of  nine  years?    A.  Yes. 

"  (12)  Q.  Before  commencing  to  teach  in  the  schools 
of  Lawrence,  Kan.,  had  the  plaintiff  graduated  from 
the  University  of  Kansas?    A.  Yes. 

"(13)  Q.  Did  the  plaintiff,  on  the  4th  day  of  Sep- 
tember, 1903,  sign  the  release  and  settlement  intro- 
duced in  evidence  and  marked  'Exhibit  2'?    A.  Yes. 

"(14)  Q.  If  you  answer  the  last  above  question 
Tfes,'  please  state  if  she  wrote  in  said  release  and  set- 
tlement the  following  words:  1  have  read  the  above 
voucher  and  fully  understand  the  same.'    A.  Yes. 

"(15)  Q.  Was  the  plaintiff  able  to  read  the  release 
that  she  signed,  and  to  understand  it,  if  she  read  it? 
A.  Yes. 

"  (16)  Q.  At  the  time  of  signing  the  release  was  the 
eyesight  of  the  plaintiff  good?    A.  Yes. 

"(17)  Q.  Was  the  plaintiff  in  the  possession  of  her 
faculties  when  she  signed  the  release?   A.  Yes. 

"(18)  Q.  Did  the  plaintiff  have  an  opportunity  to 
read  the  release  before  she  signed  it,  if  she  wished  or 
desired  to  read  the  same?    A.  Yes. 

21— 80  KAN. 
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"(19)  Q.  Was  the  plaintiff  in  any  way  prevented 
from  reading  the  release  in  question  before  signing  it? 
A.  Yes,  by  the  statements  of  Mr.  Zimmerman. 

"(20)  Q.  If  you  answer  the  last-above  question 
*Yes,'  then  please  state  in  answer  to  this  question  in 
what  way  and  on  what  account  the  plaintiff  was  pre- 
vented from  reading  the  release.  A.  By  the  statements 
of  Mr.  Zimmerman. 

"(21)  Q.  After  signing  the  release  in  question,  did 
Zimmerman  hand  to  the  plaintiff  a  sight  draft,  payable 
to  the  order  of  the  plaintiff,  for  the  sum  of  $10.50,  and 
dated  September  4, 1903?    A.  Yes. 

"(22)  Q.  Did  the  plaintiff  write  her  name  across 
the  back  thereof,  and  draw  and  receive  the  money 
thereon?   A.  Yes. 

"  (23)  Q.  Did  the  sight  draft  contain  the  following: 
'in  payment  of  all  personal  injuries  sustained  at  Will- 
iams'?   A.  Yes. 

"(24)  Q.  Did  the  plaintiff,  before  signing  the  re- 
lease, ask  Zimmerman  to  read  the  same  to  her?   A.  No. 

"(25)  Q.  What  hour  in  the  day  on  September  4, 
1903,  did  plaintiff  sign  the  release?  A.  Between  two 
and  four  p.  m. 

"(26)  Q.  Was  there  sufficient  light  in  the  room  or 
hall  for  the  plaintiff  to  see  to  read  the  release  ?   A.  Yes. 

"(27)  Q.  Was  Zimmerman  urging  the  plaintiff  to 
use  haste  in  the  signing  of  the  release?    A.  No. 

"(28)  Q.  Did  the  plaintiff  have  sufficient  time  to 
read  and  consider  the  release  before  signing  the  saine, 
if  she  wished  or  desired  to  do  so?    A.  Yes. 

"(29)  Q.  Did  the  plaintiff,  Ella  Coltrane,  after 
taking  the  voucher  known  as  No.  2  into  her  posses- 
sion for  signature,  ask  or  request  Mr.  Zimmerman  to 
read  the  same  to  her?    A.  No. 

"(30)  Q.  Did  the  plaintiff,  Ella  Coltrane,  reach 
Albuquerque  from  California  on  Friday,  the  28th  day 
of  August,  1903?    A.  Yes. 

"(31)  Q.  Did  the  plaintiff,  Ella  Coltrane,  on  the 
Monday  following,  attend  an  institute  in  Albuquerque, 
riding  to  and  from  said  institute  on  her  bicycle?  A. 
Yes. 

"(32)  Q.  Did  said  institute  continue  in  session  for 
about  one  week?    A.  Yes. 

"(33)  Q.  Did  said  plaintiff  continue  each  day  to 
ride  to  said  institute  and  return  therefrom  on  her  bi- 
cycle?   A.  Yes. 
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"(34)  Q.  Did  the  plaintiff,  Ella  Ctoltrane,  qn  the 
Monday  following  the  close  of  the  institute,  com- 
mence teaching  a  regular  term  of  the  eighth  grade  at 
Albuquerque?    A.  Yes. 

"(35)  Q.  Did  said  term  of  school  continue  until 
about  the  middle  of  June,  1904?  A.  Between  the  1st 
and  15th  of  June. 

"(36)  Q.  Did  said  plaintiff,  Ella  Coltrane,  during 
the  time  she  was  teaching  said  term  of  school  ride  to 
and  from  said  school  on  her  bicycle?  A.  Yes,  the  most 
of  the  time. 

"(37)  Q.  Did  the  plaintiff,  Ella  Coltrane,  have  the 
vouchers  known  as  'Exhibits  2  and  4'  in  her  hands  for 
two  or  three  minutes  after  Mr.  Zimmerman  had  handed 
the  same  to  her  on  September  4?    A.  Yes. 

"(38)  Q.  Did  the  plaintiff,  when  the  settlement 
vouchers  were  handed  to  her  by  Zimmerman  on  Sep- 
tconber  4,  1903,  make  mention  of  the  fact  to  him  that 
the  word  'claims'  was  contained  in  the  voucher,  and  at 
the  same  time  state  to  Zimmerman  that  she  made  no 
claim  against  the  railway  company?    A.  Yes." 

Thereupon  the  defendant  filed  its  motion  for  judg- 
ment upon  the  findings.  The  motion  was  denied  and 
judgment  rendered  in  favor  of  the  plaintiff  for  the 
amount  of  the  verdict  and  costs. 

William  R.  Smith,  O.  J.  Wood,  and  Alfred  A.  Scott, 
for  the  plaintiff  in  error. 

S.  D.  Bishop,  and  A.  C.  Mitchell,  for  the  defendant 
in  error. 

The  opinion  of  the  court  was  delivered  by 

POETER,  J. :  The  case  comes  here  upon  a  transcript 
showing  the  pleadings,  instructions,  verdict,  special 
findings,  judgment  and  ruling  on  the  motion  for  judg- 
ment on  the  special  findings,  without  the  evidence ;  and 
the  single  question  to  be  determined  is  whether  on  the 
findings. the  defendant  is  entitled  to  a  judgment  in  its 
favor.  The  findings  show  a  case  in  many  respects  re- 
markable. The  plaintiff  claims  to  have  received  per- 
manent injuries  of  a  very  serious  nature,  which  have 
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affected  her  brain  and  nervous  system,  impaired  her 
memory,  and  disordered  and  crippled  her  for  life,  ren- 
dering her  unable  to  follow  her  usual  occupation  as  a 
teacher.  Her  action  was  not  begun  until  a  few  days 
before  the  statute  of  limitations  had  run  against  the 
claim.  It  is  shown  by  the  findings  that  the  plaintiff  is  a 
woman  of  education,  a  graduate  of  the  Kansas  Univer- 
sity, and  that  she  was  engaged  for  a  number  of  years 
in  teaching  school;  that  after  the  accident  and  before 
she  signed  the  release  she  was  pursuing  her  usual  voca- 
tion as  a  teacher,  in  regular  attendance  at  a  teachers' 
institute,  riding  to  and  from  her  home  on  a  bicycle.  It 
is  apparent  that  the  release  was  not  obtained  when  she 
was  suffering  pain  or  in  distress  by  reason  of  her  inju- 
ries and*  therefore  in  a  condition  to  be  easily  duped  into 
signing  away  her  rights.  The  findings  are  that  she 
wrote  on  each  of  the  vouchers  in  her  own  handwriting, 
"I  have  read  the  above  voucher  and  fully  understand 
the  same";  that  by  the  exercise  of  ordinary  care  she 
could  have  informed  herself  of  the  contents  of  the 
papers ;  that  as  a  part  of  the  same  transaction  she  in- 
dorsed the  check  given  to  her  by  writing  her  name  on 
the  back  thereof  before  it  was  paid ;  that  she  was  able 
to  read  the  release ;  that  her  eyesight  was  good  at  the 
time,  and  she  was  in  possession  of  her  faculties;  that 
she  had  an  opportunity  to  read  it  before  she  signed  it 
if  she  wished  or  desired  to  do  so ;  that  there  was  suffi- 
cient light  in  the  room  for  her  to  see  and  read  it,  and 
that  the  agent  was  not  urging  her  to  use  haste  in  sign- 
ing. The  release  plainly  states  that  it  is  in  settlement 
of  all  claims  or  causes  of  action  and  demands  whatso- 
ever against  the  defendant  growing  out  of  injuries 
sustained  by  her  while  a  passenger  and  caused  by  the 
rough  handling  of  a  train  at  Williams,  Ariz.  The  claim 
is  described  as  that  of  Ella  D.  Coltrane  against  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company.  The 
receipt  is  the  acknowledgment  of  the  payment  of  the 
money  by  the  company  in  settlement  for  injuries,  and 
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there  is  nowhere  in  it  a  word  to  indicate  that  it  is  in 
payment  of  Pullman  fare. 

There  are  two  findings  of  the  jury  (Nos.  20  and  21) 
which  say  she  was  prevented  from  reading  the  release 
by  the  statements  of  Mr.  Zimmerman,  but  none  of  the 
findings  discloses  what  those  statements  were.  In  the 
absence  of  any  testimony  we  can  only  construe  these 
findings  by  the  averments  of  the  reply,  which  are  to  the 
effect  that  he  stated  that  the  paper  or  receipt  was 
merely  a  voucher  showing  that  plaintiff  had  received 
back  her  Pullman  fare.  The  jury*,  however,  in  answer 
to  question  No.  8,  found  that  when  he  delivered  to  her 
the  draft  or  check  for  $10.50  he  made  no  statement 
that  the  same  was  given  in  payment  of  her  Pullman 
fare.  We  are  asked  by  the  plaintiff  to  construe  this 
finding  to  mean  merely  that  the  agent  made  no  such 
statement  at  the  exact  instant  when  he  handed  her  the 
draft,  and  to  hold  that  the  jury  intended  so  to  limit 
their  answer;  and  it  is  argued  that  the  general  verdict 
carries  with  it  a  presumption  that  the  jury  further 
found  the  fact  to  be  that  at  some  other  time  during  the 
transaction  he  .said  to  her  that  the  draft  was  intended 
to  pay  the  amount  of  her  Pullman  fare.  Obviously  the 
jury  could  not  have  intended  to  draw  such  hair-splitting 
distinctions  and  separate  the  occurrence  of  matters 
which  all  took  place  during  the  three  or  four  minutes 
occupied  by  the  transaction.  The  language  of  the  reply 
itself  is  that  "at  said  time,  with  intent  to  deceive,"  etc., 
he  "stated,  represented  and  pretended  that  the  said  pa- 
per, or  receipt,  was  merely  a  voucher,"  etc.  The  reply 
further  states  that  she  signed  the  draft  "as  a  part  of 
the  same  transaction." 

A  written  contract  can  always  be  explained  or  im- 
peached by  parol  testimony,  and  should  not  be  per- 
mitted to  stand,  where  it  is  shown  to  have  been  ob- 
tained by  fraud.  (Shook  v.  Manufacturing  Co.,  75 
Kan.  301 ;  Disney  v.  Jewelry  Co.,  76  Kan.  145 ;  Railway 
Co.  V.  Peck,  79  Kan.  413.)    But  courts  will  not,  upon 
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conflicting  or  uncertain  evidence  of  fraud  or  mistake, 
lightly  disturb  agreements  made  in  settlement  of  claims 
of  this  nature.  In  our  opinion  a  release  executed  by  an 
intelligent,  educated  person,  under  all  the  circumstances 
disclosed  by  the  findings,  should  require  a  substantial 
finding  of  some  fact  showing  fraud  or  undue  advantage 
before  it  should  be  set  aside. 

In  Deming  v.  Wallace,  73  Kan.  291,  it  was  charged 
that  the  fraud  consisted  in  inducing  Wallace  to  sign 
notes  and  a  mortgage.  The  evidence  showed  that  the 
agents  of  the  investment  company  urged  him  to  be 
quick  about  signing,  and  that  he  was  not  given  time  to 
read  the  papers.  There  were  other  circumstances  in 
that  case  which  excused  his  failure  to  read  and  know 
the  contents  of  the  papers  signed  and  which  are  wholly 
absent  from  the  case  at  bar. 

In  the  case  of  Jewelry  Co.  v.  Bennett,  75  Kan.  743,  it 
appeared  that  Bennett's  eyesight  was  so  defective  that 
he  was  not  able  to  read  writing,  and  there  were  circum- 
stances there  which  in  the  opinion  of  the  court  justified 
his  relying  upon  the  statements  of  the  agent  as  to  the 
contents  of  the  papers. 

In  Chicago  &  N.  W.  Ry.  Co.  v.  Wilcox,  116  Fed.  913, 
where  it  was  sought  to  set  aside  a  written  agreement  of 
settlement  and  release,  it  was  said : 

"The  burden  is  always  upon  the  assailant  of  the  con- 
tract to  establish  the  vice  which  he  alleges  induced  it, 
and  a  bare  preponderance  of  evidence  will  not  sustain 
the  burden.  A  written  agreement  of  settlement  and  re- 
lease may  not  be  rescinded  for  fraud  or  mistake,  unless 
the  evidence  of  the  fraud  or  mistake  is  clear,  unequivo- 
cal, and  convincing."    (Page  914.) 

No  fact  was  found  by  the  jury  indicating  that  any 
confidential  relation  existed  between  the  agent  and  the 
plaintiff  which  justified  her  in  relying  upon  his  state- 
ments as  to  what  the  contents  of  the  paper  were.  Ac- 
cording to  her  own  theory  she  knew  when  she  signed 
the  paper  that  it.  was  contractual  and  in  settlement  of 
some  kind  of  a  claim  or  that  it  was  a  receipt  of  some 
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nature.  Where  the  relations  between  the  parties  are 
contractual,  and  not  confidential,  it  is  generally  the 
duty  of  the  party  to  whom  the  statement  is  made  to 
ascertain  the  truth,  if  he  has  available  means  of  know- 
ing the  truth  by  the  exercise  of  ordinary  prudence  and 
intelligence.  The  jury  said,  in  substance,  that  the 
plaintiff  had  available  means  of  ascertaining  the  truth 
by  the  exercise  of  ordinary  prudence.  She  had  every 
opportunity  to  read  the  paper  before  signing  it,  and 
it  was  her  duty  to  do  so;  she  wrote  an  express  state- 
ment above  her  signature  to  the  effect  that  she  had 
read  it,  and  in  our  opinion  she  ought  to  be  bound  by  its 
terms,  unless  some  fact  is  shown  or  found  clearly  indi- 
cating that  her  signature  to  it  was  obtained  by  fraud 
or  mistake. 

It  follows  that  the  judgment  must  be  reversed  and 
the  cause  remanded,  with  directions  to  enter  judgment 
in  favor  of  the  defendant. 


William  A.  Salter  v.  S.  H.  Corbett  et  al. 

No.  16,089. 
SYLLABUS  BY  THE  COURT. 

Tax  Deeds — Ejectment  by  Holder — Validity  of  Tax-sale  Proceed- 
ings— Statute  of  Limitations.  In  Kearny  county  the  records 
of  the  register  of  deeds'  office  and  those  in  the  treasurer's 
office  were  largely  destroyed  by  fire.-  To  facilitate  proof  of 
titles  in  that  county  the  legislature  enacted  chapter  11  of  the 
Laws  of  1898.  An  action  of  ejectment  was  subsequently 
commenced  in  that  county,  by  the  holder  of  a  tax  deed,  to  re- 
cover the  possession  of  real  estate  in  the  actual  occupancy  of 
the  defendant,  who  was  the  holder  of  the  government  title. 
The  tax  deed  had  been  recorded  nearly  fifteen  years.  It  did 
not  appear  who  had  been  in  the  actual  possession  of  the  land 
prior  to  the  time  when  the  action  was  commenced.  The  orig- 
inal tax  deed  was  lost.  The  plaintiff  made  a  prima  facte 
case  under  the  statute  referred  to,  and  rested.  Held:  (1) 
That  the  defendant  might  properly  introduce  the  tax  proceed- 
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ings  for  the  purpose  of  defeating  the  tax  deed.  (2)  A  show- 
ing that  the  notice  of  the  tax  sale  did  not  state  that  the  sale 
would  be  made  by  the  county  treasurer,  and  that  the  amount 
necessary  to  redeem,  as  stated  in  the  final  redemption  notice, 
was  materially  greater  than  the  true  amount,  would  be  suffi- 
cient to  invalidate  the  deed.  (3)  A  finding  by  the  court,  un- 
der such  evidence,  that  the  plaintiff  could  not  recover  was  not 
erroneous.  (4)  The  statute  of  limitations  prescribed  by  sec- 
tion 7680  of  the  General  Statutes  of  1901  could  not,  in  such  a 
case,  be  invoked  in  behalf  of  the  plaintiff.  (6)  In  such  a  case 
the  rule  relating  to  ancient  records  has  no  application. 

Error  from  Kearny  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  June  5,  1909.  Af- 
firmed. 

WiUiam  Easton  Hutchison,  for  the  plaintiff  in  error. 
Orla  H.  Foster,  Fred  J.  Evans,  and  Fred  S.  Dunn, 
for  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J.:  This  was  an  action  of  ejectment,  com- 
menced in  the  district  court  of  Kearny  county,  Febru- 
ary 15,  1907,  by  William  A.  Salter,  to  recover  the  real 
estate  in  controversy.  The  plaintiff  claimed  title  under 
a  tax  deed,  which  had  been  of  record  almost  fifteen 
years.  The  defendants  were  in  possession,  claiming 
title  from  the  government.  It  is  conceded  that  the  de- 
fendants should  recover  unless  the  tax  deed  prevails. 

The  original  tax  deed  was  lost,  and  the  public  record 
thereof  had  been  destroyed  by  fire.  The  plaintiff,  there- 
fore, undertook  to  establish  the  deed  under  the  provi- 
sions of  chapter  11  of  the  Laws  of  1898,  which,  so  far 
as  applicable,  read : 

"It  is  by  this  act  provided  that  the  fmal  receipt 
record,  the  reception  record,  and  the  general  index  to 
deeds  in  the  register  of  deeds'  office,  in  Kearny  county, 
Kansas,  which  records  were  saved  from  fire  which  de- 
stroyed the  court-house  in  Kearny  county,  Kansas, 
January  18,  1894,  together  with  the  transfer  records 
in  the  county  clerk's  office  of  said  county,  that  was  saved 
from  the  fire  of  January  18,  1894,  shall  be  prima  facie 
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evidence  of  the  records  of  deeds  and  land  titles  in 
Kearny  county,  Kansas,  which  were  destroyed  by  said 
court-house  fire,  to  which  the  index  to  deeds  gives  vol- 
ume and  page  of  record  on  which  the  deeds  were  re- 
corded, in  the  records  destroyed  by  said  fire."    (§1.) 

He  offered  in  evidence  the  transfer  record,  general 
index  to  deeds,  the  reception  record,  and  then  rested. 
The  court  held  that  such  proof  placed  the  plaintiff  in  the 
same  position  as  if  the  original  deed,  good  upon  its  face, 
had  been  produced.  The  defendants,  to  invalidate  the 
tax  deed,  produced  testimony  tending  to  establish  error 
in  the  tax  proceedings.  Upon  this  evidence  the  court 
found  the  deed  invalid  and  entered  judgment  in  favor 
of  the  defendants.    The  plaintiff  prosecutes  error. 

It  does  not  appear  who  had  been  in  the  actual  posses- 
sion of  the  land,  except  that  the  defendants  were  in 
possession  at  the  time  the  action  was  commenced.  The 
answer  of  the  defendants  contained  an  admission  of 
possession  and  a  general  denial. 

It  is  claimed  that  the  tax  deed  in  question  did  not 
have  the  seal  of  the  county  attached,  as  required  by  sec- 
tion 7676  of  the  General  Statutes  of  1901.  In  the 
absence  of  the  deed  oral  evidence  of  witnesses  was 
produced  which  tended  to  show  that  such  seal  was  not 
used.  This  question  of  fact  was  tried  to  the  court,  and 
under  its  general  finding  for  the  defendants  every  ma- 
terial fact  was  found  against  the  plaintiff,  including  the 
claim  that  the  proper  seal  was  not  used. 

It  is  further  contended  by  the  defendants  that  the 
notice  of  the  tax  sale,  because  it  did  not  state  that  the 
sale  would  be  made  by  the  county  treasurer,  was  in- 
valid, and  made  the  deed  based  thereon  voidable.  This 
contention  is  sustained  by  the  case  of  Casner  v.  GahU 
man,  6  Kan.  App.  295,  which  was  affirmed  by  this  court. 
(60  Kan.  857.)  It  is  contended  that  the  notice  involved 
in  those  decisions  was  not  signed  by  the  county  treas- 
urer, and  that  this  difference  between  it  and  the  one 
here  involved  might  have  been  the  occasion  of  the  de- 
cision.   Nothing,  however,  was  said  in  the  opinion  con- 
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cerning  the  absence  of  this  signature,  and  the  grounds 
upon  which  the  decision  was  placed  indicate  that  this 
fact  was  not  considered.  The  defect  of  the  notice  was 
found  in  its  substance  rather  than  its  execution  or  form. 
In  the  opinion  of  the  court  of  appeals  it  was  said : 

"It  is  within  the  power  of  the  legislature  to  deter- 
mine what  the  notice  shall  contain,  and,  when  deter- 
mined, such  determination  is  conclusive."    (Page  297.) 

The  case  was  affirmed  by  this  court  for  the  reasons 
assigned  by  the  court  of  appeals.  It  is  not  a  question  of 
being  misled  by  the  notice,  but  a  matter  of  compljring 
with  the  requirements  of  the  statute.  No  statement 
whatever  is  made  in  the  notice  as  to  who  will  make  the 
sale,  and  therefore  it  can  not  be  said  that  the  notice  sub- 
stantially complies  with  the  law.  It  is  not  sufficient 
that  the  notice  state  definitely  where  the  sale  will  take 
place;  it  must  also  state  that  it  will  be  made  by  the 
treasurer. 

The  final  redemption  notice  gave  the  amount  neces- 
sary to  redeem  at  thirty-five  cents  on  each  lot  more 
than  the  true  amount,  or  seventy  cents  for  the  two 
lots.  Such  a  discrepancy  has  been  held  to  be  fatal. 
(Shinkle  v.  Meek,  69  Kan.  368.) 

It  is  further  claimed  that  the  time  fixed  for  final  re- 
demption is  indefinite  and  uncertain.  The  notice  re- 
cited that  the  tax  sale  commenced  September  3,  1889, 
and  continued  from  day  to  day  until  the  9th  day  of 
September,  1889,  and  that  unless  such  lands  were  re- 
deemed on  or  before  September  10,  1892,  they  would 
be  conveyed  to  the  purchaser.  It  is  said  that  this  notice 
gives  to  some  owners  six  days  longer  than  to  others, 
and  six  days  more  than  three  years. 

These  constitute  the  objections  made  by  the  defend- 
ants to  plaintiff's  tax  deed.  The  court  found  for  the 
defendants  generally,  and,  of  course,  if  any  one  of  the 
objections  is  good  the  judgment  must  be  sustained. 
Under  the  decision  in  the  case  of  Casner  v.  Gahlman, 
6  Kan.  App.  295,  above  cited,  both  the  tax-sale  notice 
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and  the  notice  of  ftnal  redemption  are  defective  and 
suflScient  to  avoid  the  tax  deed. 

The  five-year  statute  of  limitations  which  protects 
tax  deeds  was  unavailing  to  the  plaintiff,  for  the  reason 
that  it  is  exclusively  a  defense  and  can  not  be  used  as 
a  cause  of  action.  The  prima  fade  effect  of  the  deed 
was  therefore  the  most  that  the  plaintiff  could  estab- 
lish. (Burditt  V,  Burditt,  62  Kan.  576;  Johnson  v. 
Wynne,  64  Kan.  138 ;  Gibson  v.  Johnson,  73  Kan.  261 ; 
Stump  V.  Burnett,  67  Kan.  589.) 

It  has  been  suggested  in  argument  that,  in  a  case  like 
the  present,  the  tax  proceedings  should  be  construed 
with  the  same  liberality  now  given  to  tax  deeds  which 
have  been  of  record  more  than  five  years.  The  propo- 
sition, as  stated  by  counsel  for  the  plaintiff  in  error, 
reads: 

"One  of  the  principal  questions  in  this  case  is 
whether  or  not  the  liberal  rule  of  construction  and 
presumptions  which  has  so  often  been  enunciated  by 
this  court  with  reference  to  tax  deeds  more  than  five 
years  old  should  apply  to  the  proceedings  upon  which 
such  a  deed  is  based  when  the  deed  is  made  the  basis  of 
an  affirmative  action  and  therefore  not  protected  by 
the  statute  of  limitations,  and  in  this  connection  we  de- 
sire to  call  attention  to  the  fact  that  this  doctrine  is  not 
l>ased  arbitrarily  on  the  statute  of  limitations,  but  upon 
the  general  doctrine  of  presumptions  in  favor  of  the 
validity  of  ancient  proceedings." 

We  are  unable  to  see  how  the  rule  suggested  could  be 
made  to  apply  here.  The  law  concerning  ancient  rec- 
ords related  to  their  admission  as  evidence  rather  than 
to  their  construction  after  being  admitted.  (3  Wig.  Ev. 
§  2137  et  seq. ;  17  Cyc  443.)  In  this  case  the  tax  pro- 
ceedings were  placed  in  evidence  under  a  special  stat- 
ute enacted  for  that  purpose  and  for  that  county.  After 
the  records  were  in  evidence  we  are  unable  to  see  any 
reason  why  they  should  not  be  construed  as  any  other 
evidence,  in  the  absence  of  a  statute  providing  other- 
wise. Tax  deeds  are  creatures  of  the  statute.  The 
rules  and  regulations  concerning  tax  proceedings  are 
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largely  statutory,  and  the  rules  of  construction  appli- 
cable to  them  are  the  same  as  those  which  apply  to 
other  instruments  and  statutory  provisions,  unless 
changed  by  some  rule  of  law.  The  liberal  rule  applied 
to  tax  deeds  which  have  been  recorded  more  than  five 
years  is  founded  upon  section  7680  of  the  General  Stat- 
utes of  1901,  which  was  intended  to  close  all  contro- 
versy concerning  the  validity  of  such  deeds,  and  to  sus- 
tain this  policy  such  a  rule  is  a  necessity.  No  such 
reason  exists  in  relation  to  tax  proceedings. 

This  disposes  of  all  the  questions  discussed.    We  are 
unable  to  find  error,  and  the  judgment  is  affirmed. 


The  Grand  Lodge  op  the  Ancient  Order  op  Unffed 
Workmen  op  the  State  op  Kansas  v.  Sylvia  May 
Crandall  et  al.,  Minors,  etc. 

No.  16.048. 
SYLLABUS  BY  THE  COURT. 

1.  Fraternal  Insurance— TStt«p«n«M>?t—For/etture — Waiver.  A 
member  of  a  fraternal  benefit  association  mailed  the  amount 
of  an  overdue  assessment  and  dues  to  the  financier  of  his 
lodge,  which  was  received  by  that  officer  four  days  afterward 
The  officer  made  his  report  thereof,  as  required  by  the  by- 
laws, to  the  lodge  at  its  next  meeting,  which  was  held  three 
days  after  the  financier  received  the  remittance.  Two  days  be- 
fore this  meeting  the  m^iber  died.  Upon  the  order  of  the  lodge 
to  return  the  money  the  financier  tendered  it  to  the  mother  of 
the  beneficiaries  (both  being  minors) ,  and  upon  her  refusal  to 
take  it  left  it  with  one  of  them,  no  guardian  having  been  ap- 
pointed. The  by-laws  provided  that  upon  failure  to  pay  an 
assessment  when  due  the  certificate  of  the  m^iber  so  in  de- 
fault should  stand  suspended  without  any  action  of  the  lodge 
or  its  officers,  and  that  upon  such  suspension  the  b^ieficiaries 
should  lose  all  right  to  participate  in  the  beneficiary  fund. 
An  affirmative  vote  of  the  lodge  was  one  of  the  conditions  of 
reinstatement.  Held,  that  the  association  is  not  liable  to  the 
beneficiaries  under  such  suspended  certificate  when  the  condi- 
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tions  of  forfeiture  are  not  waived,  and  that  in  the  circum- 
stances stated  and  disclosed  in  the  agreed  statement  of  facts 
there  was  no  waiver. 

2.  : —  Construction  of  Contract,    The  rule  requiring  a  liberal 

interpretation  of  the  by-laws  of  such  an  order  in  favor  of  the 
beneficiary,  announced  in  United  Workmen  v.  Smith,  76  Kan. 
509,  is  adhered  to,  but  this  does  not  require  or  permit  a 
strained  construction  or  interpretation  of  language  at  vari- 
ance with  its  obvious  meaning. 

Error  from  Cherokee  district  court;  CoRB  A.  Mc- 
Neill, judge.    Opinion  filed  June  5,  1909.    Reversed. 

STATEMENT. 

This  action  was  tried  upon  an  agreed  statement  of 
facts,  in  substance  as  follow :  •  H.  D.  Hart  became  a 
member  of  a  subordinate  lodge  of  th^  Ancient  Order  of 
United  Workmen,  a  fraternal  benefit  order,  on  April 
16,  1895,  and  received  a  beneficiary  certificate  therein 
for  $2000,  payable  to  his  wife.  He  paid  an  advance 
assessment  of  $1  at  that  time,  which  was  credited  to 
the  assessment  for  that  month  or  fraction  thereof  re- 
maining, and  continued  to  pay  assessments  made  in 
each  calendar  month  thereafter  until  May  or  June, 
1898,  when  he  became  suspended  and  remained  in  sus- 
pension until  September,  1899,  when  he  was  reinstated, 
paying  at  the  time  $1.45  as  an  advance  assessment, 
which  was  credited  on  the  assessment  for  that  month. 
Afterward  the  beneficiary  was  changed  and  a  new  cer- 
tificate issued,  dated  August  30,  1905,  payable  to  Mr. 
Hart's  minor  children,  the  plaintiffs  in  this  action. 
The  certificate  specifies  that  it  is  "to  be  construed  and 
controlled  by  the  laws  of  the  order  now  in  force  or 
which  may  hereafter  be  adopted,  and  upon  the  express 
conditioil  that  said  H.  D.  Hart  shall  in  every  particular 
while  a  member  of  the  order  comply  with  all  the  laws, 
rules  and  requirements  thereof,  and  shall  be  in  good 
standing  at  tl^  time  of  his  death." 

On  December  23, 1905,  the  local  financier  of  his  lodge 
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wrote  to  Hart,  who  was  then  at  Santa  Rosa,  Cal., 
where  he  had  been  for  a  considerable  time  in  ill  health : 

"According  to  our  record  of  your  birth  you  have  now 
attained  to  your  fortieth  birthday,  which  advances  you 
into  class  No.  5  and  your  assessment  to  $2,  In  Jan- 
uary, 1906,  you  will  pay  for  assessment  No.  1,  and  $1 
dues— $3." 

On  January  3,  1906,  Hart  wrote  from  a  hospital  at 
Santa  Rosa  to  the  secretary  and  financier  of  the  local 
lodge  referring  to  his  sickness  and  inability  to  pay;  and 
on  February  3,  1906,  he  again  wrote  to  the  financier  a 
letter,  mailed  February  5,  1906,  enclosing  a  post-oflice 
money-order  for  $3  for  the  dues  and  assessment  due 
January  28,  1906,  which  was  received  by  the  financier 
February  9,  1906.  Mr.  Hart  died  at  Santa  Rosa,  Feb- 
ruary  11,  1906.  The  first  meeting  of  the  local  lodge 
after  the  receipt  of  the  money-order  was  the  regular 
monthly  meeting  held  on  February  13.  The  next  day 
the  financier,  by  order  of  the  lodge,  obtained  the  money 
upon  the  order  and  tendered  it  to  the  plaintiffs'  mother, 
who  refused  to  take  it,  and  he  then  laid  it  upon  the  knee 
of  one  of  the  plaintiffs,  saying,  "I  have  returned  the 
$3,  as  my  lodge  directed  me  to-do." 

All  dues  and  assessments  had  been  paid  except  the 
payments  due  January  28,  1906,  and  Hart  was  in  good 
standing  down  to  that  time.  The  defendant,  having 
knowledge  of  the  death,  refused  to  pay  the  plaintiff's 
claim,  upon  the  ground  that  Hart  was  not  in  good 
standing  when  he  died  and  that  the  defendant  was  not 
liable  upon  the  certificate. 

The  by-laws  provided  for  monthly  assessments,  to  be 
made  not  later  than  the  8th  day  and  payable  on  the 
28th  day  of  each  month,  and  contained  the  following: 

"The  certificate  of  each  member  who  has  not  paid 
such  assessment  on  or  before  the  28th  day  of  said 
month  shall  by  the  fact  of  such  non-payment  stand  sus- 
pended, and  no  action  on  the  part  of  the  lodge  or  any 
officer  thereof  shall  be  required  as  essential  to  such 
suspension." 
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They  also  provided  for  the  reinstatement  of  a  mem- 
ber suspended  for  non-payment  of  assessments,  upon 
the  pa3anent  of  all  assessments  due  or  pending,  and  an 
aflRrmative  vote  of  the  lodge,  where  the  member  ap- 
plied within  three  months  from  the  suspension ;  but  this 
law  declared : 

"Neither  the  pajonent  of  the  money  to,  nor  the  re- 
ceipt thereof  by  the  financier,  nor  any  other  officer  of 
the  lodge,  shall  operate  to  work  a  reinstatement  until 
the  lodge,  at  a  stated  meeting  thereof,  shall  have  af- 
firmatively voted  thereon." 

After  three  months  and  before  the  expiration  of  six 
months  a  certificate  of  the  medical  examiner  and  other 
conditions  were  required.  The  constitution  and  by- 
laws also  contained  the  following  provisions : 

"Any  member  whose  beneficiary  certificate  has  been 
suspended  for  a  period  of  six  months  shall  stand  sus- 
pended from  all  benefits  and  privileges  of  the  order. 
.  .  .  (c)  When  a  member  shall  be  suspended  or  ex- 
pelled from  the  prder,  for  any  cause  whatever,  he  for- 
feits all  the  rights,  benefits  or  privileges  of  the  order, 
and  his  beneficiary  or  beneficiaries  lose  all  right  to  any 
portion  of  the  beneficiary  fund." 

"The  beneficiary  fund  shall  be  composed,  first,  of  a 
sum  equal  to  the  amount  of  one  assessment,  to  be  paid 
by  each  and  every  member  as  a  part  of  the  admission 
fees,  and,  second,  from  the  proceeds  of  the  assessments 
made  from  time  to  time  upon  the  members,  as  herein- 
after provided." 

"No  liability  for  the  pajonent  of  any  money  from  this 
fund  shall  arise  by  virtue  of  any  beneficiary  certificate, 
or  certificate  of  membership,  or  otherwise,  unless  the 
member  of  the  order  named  in  such  certificate  shall  in 
every  particular,  while  a  member  of  the  order,  comply 
with  all  the  laws,  rules  and  requirements  thereof,  and 
shall  at  the  time  of  his  death  be  a  member  of  said  order 
in  this  jurisdiction,  in  good  standing." 

"Each  applicant  upon  signing  the  application  for  the 
Workman  degree  shall  pay  to  the  financier  the  sum  of 
fifty  cents  (50c)  for  the  beneficiary  certificate,  and  the 
amount  of  one  assessment  according  to  his  class  and 
rate  as  specified  in  section  12  of  said  article  2  of  this 
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,  constitution,  together  with  the  fee,  if  any,  for  the  Work- 
man degree." 

"There  shall  be  due  and  payable,  without  notice, 
from  each  member  of  the  order  to  the  financier  of  the 
lodge  of  which  he  is  a  member — or,  if  a  member  hold- 
ing a  grand  lodge  card,  to  the  grand  recorder — ^the 
amount  of  one  assessment  according  to  his  class  and 
rate  as  herein  specified  as  and  for  a  regular  assessment 
on  each  calendar  month,  commencing  with  the  first 
calendar  month  after  the  member  receives  the  Work- 
man degree,  or  if  joining  by  card,  or  reinstatement 
from  another  jurisdiction,  then  commencing  with  the 
first  calendar  month  after  he  is  elected  a  member  of 
this  jurisdiction,  which  said  sum  shall  be  due  and  pay- 
able on  or  before  the  28th  of  the  month,  and  shall  be 
paid  into  the  beneficiary  fund  of  the  lodge;  and  upon 
the  failure  to  pay  such  assessment  on  or  before  the 
28th  day  of  the  month  the  beneficiary  certificate  of 
such  member  shall  stand  suspended  and  all  rights  there- 
under be  forfeited.  No  rights  under  said  certificate 
shall  be  restored  until  it  has  been  duly  reinstated  by 
compliance  by  the  member  with  the  law  of  reinstate- 
ment stated  in  this  article.'* 

Similar  provisions  were  made  for  the  pajonent  of 
quarterly  dues,  and  for  suspension  upon  non-payment. 
Another  by-law  provided  : 

"In  case  of  the  death  of  a  member  during  the  pend- 
ency of  the  collection  of  an  assessment  the  deceased 
member  shall  be  liable  for  said  pending  assessment, 
and  the  same  must  be  paid  before  said  beneficiary  cer- 
tificate shall  be  paid.'* 

John  T.  Sims,  for  the  plaintiff  in  error;  Angevine, 
Cubbison  &  Holt,  of  counsel. 

Edward  E.  Sapp,  and  S.  E.  Cheeseman,  for  the  de- 
fendants in  error. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  The  only  claim  of  error  is  that  the  judg- 
ment is  not  supported  by  the  facts.  It  is  insisted  that 
the  beneficiary  certificate  was  suspended  by  the  failure 
to  pay  the  assessment  when  it  became  due,  and  that 
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there  was  no  waiver  of  the  conditions  of  the  forfeiture 
consequent  upon  such  suspension.  The  money-order 
was  received  by  the  financier  and  was  reported  by  him 
to  the  lodge  three  days  afterward — at  its  next  stated 
meeting.  Before  that  meeting  or  any  meeting  was  held 
the  certificate-holder  had  died.  The  lodge  then  ordered 
the  money  returned.  If  the  previous  default  worked 
an  inmiediate  suspension,  without  notice  and  without 
any  action  of  the  lodge  or  its  officers,  the  conclusion 
must  follow  that  there  was  no  waiver,  or  acceptance 
of  the  money  that  should  be  held  equivalent  to  a  rein- 
statement. The  member  is  chargeable  with  knowledge 
of  the  by-laws,  and,  it  must  be  presumed,  intended  that 
the  financier  should  hold  the  money  until  that  time,  for 
the  by-laws  required  him  to  report  it  to  the  lodge  at 
the  next  stated  meeting,  and  provided  that  the  receipt 
by  that  or  any  other  officer  should  not  operate  as  a 
reinstatement  until  the  lodge  had  voted  affirmatively 
thereon. 

It  is  contended,  however,  that  the  certificate  was  not 
suspended,  because  there  had  been  in  fact  no  default. 
The  claim  is  that  the  advance  assessment  paid  at  initia- 
tion should  have  been  credited  on  the  first  regular 
assessment  made  on  the  first  day  of  the  next  calendar 
month,  and  payable  on  the  28th  day  of  that  month. 
This  contention  is  sustained  by  the  opinion  in  United 
Workmen  v.  Smith,  76  Kan.  509,  interpreting  the  same 
by-laws.  As  assessments  were  regularly  made  and 
paid  each  month  until  the  suspension  in  June,  1898,  it 
follows  that  the  payment  so  made  on  the  28th  day  of 
each  month  after  receiving  the  Workman  degree  should 
have  been  applied  on  the  next  month's  assessment,  and 
the  member  was  not  therefore  legally  suspended  until 
the  assessment  for  July,  1898,  became  due.  The  plain- 
tiffs make  the  further  claim  that,  having  thus  paid  one 
assessment  more  than  had  been  properly  credited,  it 
remained  in  the  treasury  and  should  have  been  applied 
on  the  assessment  called  for  on  January  28, 1906.    The 
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advance  payment,  however,  having  operated  to  keep  the 
certificate  in  force  for  a  month  longer,  was  not  avail- 
able for  further  credit. 

On  reinstatement  in  September,  1899,  another  ad- 
vance assessment  of  $1.45  was  paid  as  upon  initiation, 
and,  the  assessments  for  each  calendar  month  there- 
after down  to  January  28,  1906,  having  been  paid,  the 
sum  of  $1.45  then  remained  in  the  treasury  available 
to  apply  on  the  assessment  then  called  for,  but  was  in- 
sufficient to  pay  such  assessment.  On  the  first  day  of 
that  month  the  member  had  been  advanced,  as  it  ap- 
pears, to  class  No.  5,  under  the  by-laws,  which  were 
made  a  part  of  the  contract,  and  the  assessment  was 
$2,  so  that  if  the  $1.45  were  credited,  fifty-five  cents 
still  remained  due  on  this  assessment  of  January  28, 
1906. 

A  by-law  provides  that  the  certificate  shall  stand 
suspended  upon  failure  to  pay  assessments  on  or  before 
the  28th  day  of  each  month,  without  any  action  of  the 
lodge.  Reinstatements  within  three  months  are  pro- 
vided for  upon  condition  that  all  assessments  are  paid 
up  and  a  majority  of  the  lodge  shall  vote  therefor.  The 
by-laws  also  declare  that  the  receipt  of  the  money  by 
any  officer  of  the  lodge  shall  not  operate  as  a  rein- 
statement. The  further  provision  that  a  member 
whose  beneficiary  certificate  has  been  suspended  for  a 
period  of  six  months  shall  stand  suspended  from  all 
benefits  and  privileges  of  the  order  does  not  obviate  the 
effect  of  the  suspension  of  benefits  during  the  period 
of  such  suspension,  clearly  declared  by  the  other  provi- 
sions. Before  the  expiration  of  the  six  months'  period 
of  suspension  a  beneficiary  certificate  may  be  renewed 
upon  reinstatement  of  the  member;  after  that  time  it 
is  canceled.  If  he  be  reinstated  after  that  period,  it  is 
upon  a  new  application  and  compliance  with  all  the 
conditions  of  an  original  admission  to  membership,  ex- 
cept as  to  residence  and  the  payment  of  degree  fees, 
and  a  new  certificate  is  issued.    Reading  these  provi- 
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sions  together,  it  must  be  held  that  upon  failure  to  pay 
assessments  the  beneficiary  loses  his  right  to  par- 
ticipate in  the  beneficiary  fund  until  reinstatement; 
after  six  months  all  rights  under  the  suspended  cer- 
tificate end. 

The  provision  with  reference  to  suspension  for  non- 
payment of  dues  is  somewhat  different.  A  vote  of  the 
lodge  is  not  expressly  required,  although  the  member 
must  comply  with  all  the  requirements  for  reinstate- 
ment for  failure  to  pay  assessments.  It  will  be  ob- 
served that  these  requirements,  in  terms  at  least,  re- 
late to  conditions  to  be  performed  by  the  member,  and 
not  by  the  lodge.  The  same  provision  is  made  con- 
cerning the  effect  of  the  expiration  of  the  six  months' 
period,  as  in  case  of  suspension  for  failure  to  pay  as- 
sessments. 

In  United  Workmen  v.  Smith,  76  Kan.  509,  the 
doubtful  nature  of  these  by-laws  relating  to  dues  was 
referred  to,  and  it  was  observed  that  they  were  open 
to  the  interpretation  that  the  beneficiary  should  not  be 
deprived  of  benefits  until  after  six  months'  suspension, 
"especially  .  .  .  where  the  insured  paid  the  de- 
linquent dues  upon  request  and  did  everything  which 
devolved  upon  him  to  do."  (Page  513.)  The  decision 
was  placed  on  the  ground  of  waiver,  and  it  was  de- 
clared : 

"The  receipt  and  retention  of  money  paid  to  the 

benefit  society  by  one  of  its  members  on  an  overdue 

assessment  is  ordinarily  suflRcient  to  waive  a  forfeiture 

.  arising  from  the  failure  to  pay  the  assessment  when 

due."   (Syllabus.) 

There  was  no  waiver  in  this  case.  The  financier  did 
not  call  for  this  money  after  it  became  overdue.  The 
order  did  not  accept  the  pajrment  or  retain  the  money. 
Before  the  first  stated  meeting  after  the  money-order 
had  been  sent  to  the  financier  the  member  died,  aiiid  an 
order  was  made  at  that  meeting  to  return  the  money, 
and  all  reasonable  efforts  were  made  to  do  so.    The 
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fact  that  no  person  then  had  a  legal  right  to  receive  it 
can  not  operate  to  the  prejudice  of  the  defendant. 

The  plaintiffs  further  insist  that  there  could  be  no 
suspension  for  failure  to  pay  dues  on  January  28,  for 
the  reason  that  credit  should  have  been  given  at  that 
date  for  the  original  advance  assessment  of  $1  and  the 
advance  assessment  made  at  reinstatement  in  Sep- 
tember, 1899,  of  $1.45,  amounting  to  $2.45,  which 
would  have  paid  the  assessment  of  $2  then  called  for, 
leaving  a  balance  of  forty-five  cents  to  be  applied  on 
the  dues  then  demanded ;  that  this  would  have  paid  the 
dues  for  that  part  of  the  quarter  between  January  28 
and  his  death,  which  occurred  in  February;  and  that  no 
more  could  be  equitably  daimed.  Having  found  that 
the  credit  claimed  for  the  first  advanced  assessment 
had  been  absorbed  by  keeping  the  certificate  in  force 
for  another  month  after  the  date  of  the  first  suspen- 
sion as  declared  by  the  lodge,  nothing  remained  to 
apply  on  the  dues,  and  the  merits  erf  this  claim  need  not 
be  further  examined. 

The  rule  of  liberal  interpretation  in  favor  of  the 
beneficiary,  announced  in  the  Smith  case,  will  not  be 
departed  from.  But  this  does  not  require  or  permit  a 
strained  construction  or  interpretation  of  language 
contrary  to  its  obvious  meaning.  The  maintenance  of 
the  beneficiary  fund  depends  upon  the  faithful  ob- 
servance by  the  members  of  their  obligations,  and  just 
rules  to  enforce  such  obligations,  which  are  made  part 
of  the  contract,  if  not  waived,  must  be  enforced. 

We  are  constrained  to  hold  that  upon  the  agreed- 
statement  of  facts  the  certificate  was  suspended  when 
the  member  died ;  that  there  was  no  waiver  of  the  con- 
ditions; and  that  the  defendant  is  not  liable.  The 
judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  enter  judgment  for  the  defendant  upon 
the  agreed  statement  of  facts. 
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M.  Snattinger  v.  The  City  op  Topeka. 

No.  16.044. 
SYLLABUS  BY  THE  COURT. 

SUBETYSHIP — Bond  of  City  Depositary — Designation — Repeal 
and  Reenactment  of  Statutes- — Release  of  Surety,  In  chapter 
37  of  the  Laws  of  1881,  relating  to  cities  of  the  first  class, 
was  a  provision  authorizing  the  mayor  and  council  to  desig- 
nate a  bank  as  a  depositary  of  the  public  funds  upon  the  giv- 
ing of  a  bond  conditioned  that  the  deposits  should  be  promptly 
paid  upon  the  checks  and  drafts  of  the  treasurer.  In  chapter 
34  of  the  Laws  of  1883  this  provision  was  slightly  amended, 
and  under  it  a  depositary  was  designated  and  the  bond  in 
question,  which  was  signed  by  the  defendant,  as  surety,  was 
given.  In  1903  there  was  a  revision  of  the  laws  relating  to 
cities  of  the  first  class  (Laws  1903,  ch.  122),  and  the  pro- 
vision relating  to  depositaries  was  reenacted  substantially  as 
it  had  appeared  in  the  prior  acts.  When  the  new  provision 
was  enacted  the  section  containing  the  prior  provision  was 
repealed.  In  an  action  upon  the  bond,  held:  (1)  The  pro- 
vision relating  to  depositaries  continued  uninterruptedly  in 
force  notwithstanding  the  changes  in  the  form  of  the  statutes, 
and  the  enactment  of  the  later  act  did  not  abrogate  the 
ordinance  passed  in  pursuance  of  the  earlier  one.  (2)  Where 
a  bank  is  named  as  a  depositary  of  city  funds  and  tenders 
a  bond  signed  by  sureties,  in  which  it  is  recited  that  the  bank 
has  been  "duly  designated''  as  a  depositary,  and  then  for  a 
number  of  years  the  funds  of  the  city  are  deposited  in  the 
bank  in  reliance  upon  the  bond,  and  thereafter  there  is  a  de- 
fault in  the  conditions  of  the  bond,  the  bank  will  be  deemed  to 
be  at  least  a  de  facto  depositary,  and  the  sureties  on  such  bond 
will  be  held  liable  although  the  steps  prescribed  by  law  in  ma- 
king the  designation  of  the  depositary  may  not  have  be^i 
strictly  followed.  (3)  A  designation  of  a  bank  as  a  depositary 
is  effectual  so  long  as  the  city  shall  continue  to  deposit  its 
funds  in  the  bank,  and  the  bond  given  in  pursuance  of  such 
designation  is  deemed  to  be  a  continuing  obligation  upon  which 
the  sureties  will  continue  to  be  liable  for  defaults,  unless 
they  have  taken  the  necessary  steps  to  terminate  their  liability 
on  such  bond. 

Error  from  Shawnee  district  court;  Alston  W. 
Dana,  judge.    Opinion  filed  June  5,  1909.    Affirmed. 
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Z.  T.  Hazen,  R.  H.  Gaw,  and  /.  B.  Larimer,  for  the 
plaintiff  in  error. 

F.  G.  Drenning,  and  W.  C.  Ralston,  city  attorney,  for 
the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  This  is  an  action- by  the  city  of 
Topeka  on  a  bond  which  was  given  to  it  by  the  First 
National  Bank'  of  Topeka,  Kansas,  as  a  depositary  of 
city  funds,  and  which  was  executed  by  M.  Snattinger 
as  surety.  The  bond  was  given  on  May  22,  1897,  in 
pursuance  of  chapter  37  of  the  Laws  of  1881,  as 
amended  by  chapter  34  of  the  Laws  of  1883.  Under 
the  statute  as  it  existed  in  1897  the  city  of  Topeka 
passed  an  ordinance  declaring  that  "the  Bank  of  To- 
peka, the  First  National  Bank,  the  Central  National 
Bank  and  the  Merchants'  National  Bank  are  hereby 
designated  as  the  official  depositaries  of  the  city  of 
Topeka  and  that  all  public  moneys  of  the  city  of  To- 
peka shall  be  deposited  in  said  banks."  A  few  days 
later  the  First  National  Bank  tendered  the  bond  in 
question,  signed  by  the  defendant,  Snattinger,  reciting 
that  the  bank  had  been  duly  designated  by  the  mayor 
and  council  of  the  city  of  Topeka  as  one  of  the  banks 
in  which  it  was  the  duty  of  the  treasurer  of  the  city  of 
Topeka  to  deposit  daily  all  public  money  coming  into  his 
hands.  It  contained  a  condition  that  the  bank  should 
safely  keep  and  account  for  all  money  coming  into  its 
hands  belonging  to  the  city  of  Topeka,  and  should 
promptly  pay  over  all  deposits  of  the  city  on  the  checks 
and  drafts  of  the  city  treasurer.  The  bond  was  ap- 
proved by  the  city,  and  under  this  contract  relation 
the  city  deposited  funds  with  the  bank  from  day  to 
day  from  May,  1897,  until  June,  1905,  when  the  bank 
became  insolvent.  During  this  period  of  time,  and 
without  any  other  designation  or  renewal  of  the  bond, 
the  city  deposited  funds  with  the  bank  amounting  to 
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hundreds  of  thousands  of  dollars,  and  when  the  bank 
suspended  payment  it  held  of  the  city's  funds  the  sum 
of  $26,241.80.  A  great  part  of  this  amount  has  been 
paid  by  the  receiver  out  of  the  assets  of  the  bank,  and 
it  is  to  recover  the  balance  of  these  funds  that  the 
present  action  is  brought  against  Snattinger.  It  may 
be  added  that  Snattinger  was  a  stockholder  of  the  bank 
during  all  of  the  time  the  bank  acted  as  depositary 
and  he  was  a  director  of  the  bank  until  1901.  A 
petition  setting  up  the  foregoing  facts,  including  a  copy 
of  the  bond,  was  attacked  ,by  a  demurrer,  which  the 
court  overruled,  and  upon  that  ruling  error  is  assigned. 
It  is  insisted  that  the  bond  is  not  a  binding  obli- 
gation because  the  First  National  Bank  was  not  named 
as  a  depositary  in  conformity  with  law.  It  is  first 
said  that  the  bond  recites  that  it  was  given  under  the 
law  of  1881  when  as  a  matter  of  fact  that  provision 
had  been  repealed.  The  act  of  1881,  it  will  be  ob- 
served, is  a  general  charter  act  providing  for  the  gov- 
ernment of  cities  of  the  first  class.  In  1883  a  few  of 
the  sections  of  the  act  of  1881  were  amended  and  the 
old  sections  declared  to  be  repealed.  Among  them  was 
the  section  relating  to  the  care  of  city  funds,  including 
the  designation  of  banks  in  which  to  deposit  city  funds. 
The  new  sections  enacted  in  1883  were  substituted  for 
the  old,  and  in  effect  became  parts  of  the  city  charter 
act  of  1881.  ^  Aside  from  that,  the  provision  relating 
to  city  depositaries  was  reenacted  in  1883  in  almost 
the  language  of  the  earlier  act.  It  should  therefore  be 
construed  as  a  continuation  of  the  act  of  1881  and  not 
as  a  new  enactment,  and  fully  warranted  the  ordinance 
enacted  in  1897.  In  Carney  v.  Neeley,  60  Kan.  672,  it 
was  contended  that  the  regnactment  of  a  statute  oper- 
ated to  abrogate  a  city  ordinance,  and  it  was  said : 

"It  is  true  that  there  have  been  revisions  of  the 
statutes  relating  to  cities,  but  in  these  the  provision 
in  question  has  been  reSnacted  substantially  in  the 
same  language,  and  in  this  way  it  has  been  con- 
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tinued  uninterruptedly  in  force.  Such  reenactment,  al- 
though one  statute  was  substituted  for  another,  did  not 
abrogate  the  ordinance  authorized  by  the  statute,  for 
the  reason  that  the  statutory  authority  for  the  ordi- 
nance was  never  withdrawn.  Such  cases  are  likened  to 
the  adoption  of  a  new  constitution,  with  respect  to 
which  it  has  been  held  that  the  laws  passed  under  the 
old  constitution,  and  which  are  in  harmony  with  the 
provisions  of  the  new,  remain  in  force  the  same  as 
though  no  new  constitution  had  been  adopted."  (Page 
675.) 

(See,  also,  Jockers  v.  Borgman,  29  Kan.  109;  Gen 
Stat:  1901,  §  7342,  subdiv.  1.) 

There  is  a  contention  that  the  act  of  1883,  which 
was  in  force  when  the  ordinance  was  enacted  and  the 
bond  given,  only  authorized  the  designation  of  a  single 
bank,  and  that  as  the  Bank  of  Topeka  was  the  first 
named  no  other  bank  could  be  named,  and  therefore  the 
designation  of  the  First  National  Bank,  which  was 
second  in  the  list,  was  unauthorized.  It  is  not  easy  to 
say  that  one  of  the  banks  should  have  preference  over 
another,  as  the  four  banks  were  designated  at  the 
same  time  and  by  the  same  ordinance.  While  the  act 
of  1883  authorized  deposits  "in  some  responsible  bank" 
(§7),  it  is  not  clear  that  the  legislature  intended 
that  only  one  bank  could  be  designated,  nor  that  the 
power  of  the  city  in  that  respect  was  exhausted  when 
one  bank  had  been  chosen.  However  that  may  be, 
neither  the  bank  nor  the  surety  can  be  heard  to  ques- 
tion the  suflRciency  of  the  designation.  In  the  bond 
which  defendant  signed  and  the  city  accepted  it  is 
stated  that  "the  First  National  Bank  has  been  duly 
designated  by  the  mayor  and  council  of  the  said  city 
of  Topeka  by  Ordinance  No.  1908  as  one  of  the  banks 
in  which  it  is  and  shall  be  the  duty  of  the  city  treasurer 
of  Topeka,  Kan.,  to  deposit  daily  all  public  money 
coming  into*  his  hands"  etc.  The  bond  containing  this 
recital  was  accepted,  and  under  the  bond  and  recited 
designation  the  moneys  of  the  city  were  deposited  with 
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the  bank  for  a  period  of  more  than  eight  years.  Deposi- 
taries are  official  agents  of  municipalities  and  are  qMdsu 
public  officials.  If  a  depo3itary,  although  not  regularly 
appointed,  assumes  to  act  as  a  depositary,  and  is  rec- 
ognized as  such  and  receives  and  holds  the  public  funds 
under  a  designation  and  bond,  it  is  at  least  a  de  facto 
depositary. 

In  County  of  Meeker  v.  Butler,  25  Minn.  363,  it  was 
contended  that  an  appointment  as  depositary  had  not 
been  made  in  accordance  with  the  requirements  of 
law,  and  further  that  there  was  no  liability  on  the  bond 
given  under  the  illegal  designation.  In  the  bond  was 
a  recital  that  it  had  been  "duly  taken  and  received," 
and  the  court  held  as  follows : 

"A  bond  having  been  executed  and  approved,  and 
containing  the  recital  of  Butler's  designation  as  de- 
positary of  the  county's  moneys,  and  thereupon  the 
money  of  the  county  having  been  deposited  by  the 
county  treasurer  with  Butler,  and  received  by  him  pre- 
sumably under  the  bond,  and  the  county  treasurer 
having  no  authority  to  deposit,  or  Butler  to  receive, 
such  moneys,  except  upon  the  basis  that  Butler  is  the 
legal  depositary  thereof,  under  chapter  38,  if  Butler 
has  been  duly  designated  as  depositary  in  the  manner 
provided  by  law,  his  sureties  are  clearly  liable  for  any 
breach  in  the  condition  of  the  bond ;  and  if  he  has  not 
been  so  duly  designated,  they  are  equally  liable  because 
they  are,  as  against  the  public,  i.  e.,  the  county,  es- 
topped to  deny  such  designation,  by  the  consideration 
that  to  permit  such  denial  would  be  to  allow  them  to 
take  advantage  of  their  own  wrong  in  unlawfully  get- 
ting possession  of  the  county  moneys.  In  any  event, 
then,  the  objection  taken  is  untenable."     (Page  364.) 

In  Board  of  County  Commissioners  v.  Gray,  61  Minn. 
242,  the  supreme  court  of  Minnesota  held  on  a  bond  like 
the  one  in  question  that  the  provisions  of  the  statute  re- 
lating to  the  designation  of  county  depositaries  were 
for  the  benefit  of  the  public  and  not  for  the  sureties,  and 
that,  where  the  depositary  was  actually  designated  by 
the  board  of  auditors,  a  failure  to  comply  with  the  re- 


Digitized  by  LjOOQ IC 


346  SUPREME  COURT  OF  KANSAS. 

Snattinger  v.  Topeka. 

quirements  of  the  statute  in  making  such  designation 
would  not  affect  the  liability  of  the  sureties;  or,  in  other 
words,  if  the  principal  in  the  bond  was  a  de  facto  de- 
positary of  the  county  funds,  recogniz^  as  such  by  the 
county  treasurer  and  other  oflRcers,  and  the  county 
funds  were  actually  deposited  with  the  principal  as 
such  depositary  in  reliance  on  the  bond,  the  sureties 
were  liable  in  case  of  default  in  the  conditions  of  the 
bond,  although  in  law  the  principal  was  never  desig- 
nated as  a  depositary.  (See,  also.  Board  of  County 
Commrs.  v.  State  Bank,  64  Minn.  180;  Board  of  Co. 
Commrs.  v.  American  L.  &  T.  Co.,  75  Minn.  489^ 
Buhrer  v.  Baldwin,  137  Mich.  263.) 

It  is  argued  that  as  the  legislature  of  1903  enacted 
a  complete  city  charter  act  and  repealed  all  prior  acts 
relating  to  cities  of  the  first  class  it  became  the  duty  of 
the  city  to  designate  new  depositaries  under  the  new 
act,  and  in  no  event  could  defendant  be  held  liable  for 
deposits  made  after  the  passage  of  that  act.  In  the  act 
of  1903  the  places  of  deposit  are  spoken  of  as  "bank  or 
banks"  instead  of  "bank,*'  as  in  the  earlier  acts,  but  in 
all  essential  features  the  provisions  of  the  new  act  are 
substantially  the  same  as  the  old.  While  the  new  act 
contains  a  general  repealing  clause,  there  is  also  an  ex- 
press provision  that  "all  existing  laws  and  ordinances 
not  inconsistent  with  the  provisions  of  this  act  shall  re- 
main in  full  force  and  effect,  .  .  .  and  all  contracts 
heretofore  entered  into  by  any  city  shall  remain  in  full 
force  and  can  be  completed  under  existing  laws." 
(Laws  1903,  ch.  122,  §  198.)  It  is  manifest  that  the 
provisions  of  the  act  relating  to  depositaries  were  only 
a  continuation  of  the  prior  ones,  and,  as  we  have  seen, 
the  new  act  did  not  abrogate  the  ordinance  making  the 
designation  nor  annul  the  bond  given  in  pursuance  of 
it.     (Carney  v.  Neeley,  60  Kan.  672,) 

It  is  further  argued  that  the  bond  should  not  be  re- 
garded as  a  continuing  obligation ;  that  the  defendant 
could  not  have  understood  or  intended  that  his  liability 
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should  continue  indefinitely,  and  that  it  must  be  limited 
to  the  term  of  the  city  treasurer  when  the  bond  was 
given.  The  statute  authorizing  the  designation  of  a 
depositary  does  not  undertake  to  prescribe  how  long 
the  bank  shall  act  as  depositary,  nor  did  the  ordinance 
or  bond  purport  to  fix  the  duration  of  the  contract  rela- 
tion. The  act  as  well  as  the  bond  proceeds  upon  the 
theory  that  the  duration  of  the  contract  shall  continue 
as  long  as  deposits  are  made  and  received.  In  the  ab- 
sence of  a  provision  authorizing  the  mayor  and  council 
to  designate  a  bank  as  a  depositary  of  city  funds  for  a 
definite  period  of  time  a  designation  will  be  effectual  so 
long  as  the  city  may  place  its  funds  in  the  bank.  Of 
course,  the  mayor  and  council  are  at  liberty  to  change 
depositaries  whenever  the  public  safety  requires  it.  In 
a  somewhat  similar  case  it  was  said : 

"The  prime  consideration  is  the  safety  of  the  public 
funds,  and  the  manifest  purpose  of  the  law-makers  was 
that  the  board  should  be  wholly  free  to  change  the  de- 
pjositary  whenever  it  had  reason  to  believe  that  the  pub- 
lic interest  would  be  best  subserved  by  such  a  course." 
(National  Bank  v.  Peck,  43  Kan.  643,  648.) 

(See,  also.  Bank  v.  Honey,  58  Kan.  603;  Manitowoc 
County  V.  Trueman  amd  others,  91  Wis.  1;  Common- 
wealth V.  Reading  Savings  Bank,  129  Mass.  73;  Cam- 
bridge V,  Fifield,  126  Mass.  428;  Elam  v.  Commercial 
Bank,  86  Va.  92.) 

To  hold  the  bond  to  be  a  continuing  obligation  does 
not  tie  the  hands  of  the  mayor  and  council,  nor  does  it 
mean,  as  defendant  contends,  that  there  is  no  limit  to 
the  liability  of  a  surety  on  such  a  bond.  Ordinarily  a 
surety  may  terminate  his  liability  on  a  bond  where  it 
has  no  definite  time  to  run  and  where  the  principal  has 
broken  the  condition  of  the  obligation,  (Emery  v. 
Baltz  et  al.,  94  N.  Y.  408;  ReiUy  et  al.  v.  Dodge  et  al., 
131  N.  Y.  153;  Manitowoc  County  v.  Truenum  and 
others,  91  Wis.  1;  Hyland  v.  Habich,  150  Mass.  112.) 
Since  the  defendant  might  have  terminated  his  lia- 
l)ility  on  the  bond  by  a  proper  notice  he  can  hardly  com- 
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plain  of  the  failure  of  the  city  to  make  a  new  designa- 
tion or  to  demand  a  new  bond.  Throughout  the  period 
in  which  the  bank  acted  as  a  depositary  for  the  city  the 
defendant  was  one  of  the  owners  of  the  bank,  and  for 
a  share  of  the  time  he  was  a  director  of  the  bank.  He 
had  an  excellent  opportunity  to  know  that  the  bank  was 
receiving  deposits  from  the  city  from  day  to  day  under 
the  bond  which  he  had  signed. 

The  decision  of  the  trial  court  overruling  the  de- 
murrer to  plaintiff's  petition  is  affirmed. 


1 80   348  Charles  W.  Harrell  v.  Margaret  Neep. 

I2      ^  No.  16.064. 

SYLLABUS  BY  THE  COURT. 

1.  Parties — Description  in  Notice  of  Publication — Idem  Sonane^ 
In  a  notice  by  publication  a  defendant,  whose  name  was  Eliza- 
beth D.  Borthwick,  was  described  as  Elizabeth  D.  Bothwick. 
Held,  that  the  names  are  idem  eonana  and  the  notice  sufficient. 

2.  Contracts — Specific  Performance — Abstract  of  Title — Evi- 
dence, In  an  action  to  compel  ^ecific  performance  of  a  con- 
tract to  purchase  lands,  where  it  devolves  upon  the  plaintifT 
to  show  that  she  tendered  an  abstract  of  title,  the  abstract 
itself  and  ex  parte  affidavits  accompanying  the  same  for  the 
purpose  of  proving  who  are  the  heirs  of  a  deceased  person  are 
competent  evidence  showing  the  kind  of  abstract  furnished. 

8.  Mortgages — Execution  under  Decree  for  Specific  Performance 
of  Contract  to  Purchase.  Where  a  contract  for  the  sale  ot 
real  estate  provides  that  the  purchaser  shall  execute  a  mort- 
gage to  secure  the  purchase-price,  and  is  siloit  with  respect 
to  the  terms  and  conditions  of  the  mortgage,  it  is  proper  for 
the  court  to  provide  in  the  decree  for  specific  performance 
that  the  mortgage  shall  contain  the  usual  terms  and  conditions 
of  a  real-estate  mortgage. 

4.  Sales — Abstract  of  Title — Specific  Performance  by  Purchaser 
in  Possession,  On  the  facts  in  this  case,  under  the  rule  de> 
clared  in  Dunn  v.  Mills,  70  Kan.  656,  the  judgment  decreeing- 
specific  performance  is  affirmed. 
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Error  from  Rawlins  district  court;  William  H. 
Pratt,  judge.    Opinion  filed  June  5,  1909.    Afl5rmed. 

Fred  Robertson,  and  ff.  McCaslin,  for  the  plaintiff 
in  error. 
/.  P.  Noble,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  This  is  a  suit  to  compel  the  specific  per- 
formance of  a  contract  to  purchase  lands.  The  court 
made  separate  findings  of  fact  and  conclusions  of  law. 
The  findings  are  that  on  the  12th  day  of  February, 
1906,  the  plaintiff,  Margaret  Neef,  a  widow,  was  the 
owner  of  a  half-section  of  land  situated  in  Rawlins 
county ;  that  she  was  in  the  peaceable  possession  of  the 
same,  and  entered  into  a  written  contract  with  the  de- 
fendant by  the  terms  of  which  she  agreed  to  sell  him 
the  land  for  the  sum  of  $8600.  Of  this  sum  $1200  was 
to  be  deposited  at  once  in  the  bank,  to  be  paid  to  the 
plaintiff  when  she  furnished  an  abstract  showing  clear 
title  in  herself  and  a  suflScient  warranty  deed  convey- 
ing the  land  to  defendant.  The  balance  was  to  be  paid 
by  a  note  due  from  and  after  date,  with  interest  at  the 
rate  of  seven  per  cent,  per  annum,  payable  annually, 
and  secured  by  a  first  mortgage  on  the  land.  Posses- 
sion was  to  be  given  on  March  1, 1906. 

The  court  found  that  in  compliance  with  the  contract 
the  defendant  deposited  the  $1200  in  the  bank,  and  on 
the  first  day  of  March  took  possession  of  the  land  and 
has  ever  since  continued  in  possession,  enjoying  the 
rents  and  profits ;  tiiat  in  due  time,  and  before  the  com- 
m^icement  of  this  action,  the  plaintiff  tendered  de- 
fendant a  good  and  sufficient  warranty  deed,  in  com- 
pliance with  the  terms  of  the  contract,  and  at  the  same 
time  tendered  an  abstract  showing  clear  title  in  the 
plaintiff  and  requested  his  acceptance  of  the  same  and 
a  compliance  on  his  part  with  the  contract ;  that  the  de- 
fendant refused  either  to  pay  the  $1200  or  to  execute 
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and  deliver  to  the  plaintiff  the  note  and  mortgage,  as 
provided  in  the  contract,  or  to  accept  the  deed  and  ab- 
stract, and  has  ever  since  refused  to  perform  his  part 
of  the  contract.  There  is  a  further  finding  that  upon 
defendant's  refusal  to  perform,  and  before  the  com- 
mencement of  the  action,  the  plaintiff  demanded  pos- 
session of  the  land,  which  defendant  refused;  that 
plaintiff  has  performed  all  the  terms  and  conditions  of 
the  same,  and  is  entitled  to  a  decree  for  specific  per- 
formance. The  court  thereupon  decreed  specific  per- 
formance. The  defendant  brings  the  case  here  for  re- 
view. 

One  of  the  errors  complained  of  is  that  the  findings 
of  fact  are  not  supported  by  the  evidence.  The  evidence 
is  sufficient  to  support  all  the  findings  which  we  regard 
as  material. 

The  principal  claim  made  is  that  the  court  erred  in 
admitting  in  evidence  certain  written  evidence  over  the 
objections  of  the  defendant.  The  plaintiff's  title  to  the 
half -section  of  land  was  based  upon  a  sheriff's  deed  in 
a  proceeding  to  foreclose  certain  mortgages  executed 
by  Elizabeth  D.  Borthwick,  the  widow  of  Lorenzo  D. 
Borthwick,  the  patentee  of  the  land.  At  the  time  of 
the  death  of  her  husband  Mrs.  Borthwick  became  the 
owner  of  an  imdivided  one-half  of  the  land.  The  title 
to  the  other  half  rested  in  three  children — Edward  E. 
Borthwick,  Frank  H.  Borthwick,  and  Elizabeth  Slaven. 
Under  an  order  of  the  probate  court  of  Rawlins  county 
Elizabeth  D.  Borthwick  executed  mortgages  upon  the 
entire  half-section.  These  were  foreclosed,  resulting 
in  the  sheriff's  deed  to  the  plaintiff.  It  may  be  con- 
ceded that  the  proceedings  in  the  probate  court  were 
irregular,  and  that  the  sheriff's  deed  only  conveyed 
such  interest  in  the  land  as  Elizabeth  D.  Borthwick 
had.  There  were  quitclaim  deeds,  however,  from  the 
other  heirs  to  the  defendant,  which,  with  the  deed  from 
the  plaintiff,  conveyed  full  title,  unless  the  foreclosure 
proceedings  were  defective  for  the  reason  that  the  pub- 
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lication  notice  described  Elizabeth  D.  Borthwick  by  the 
name  of  "Bothwick"  instead  of  "Borthwick."  In  our 
opinion  the  names  are  idem  sonans,  and  the  service 
was  suflBcient.  (Sparks  v.  Sparks,  51  Kan.  195;  The 
State  V.  Hoist,  52  Kan.  35 ;  Armstead  v.  Jones,  71  Kan. 
142.) 

In  contending  that  the  evidence  does  not  support  the 
finding  that  the  plaintiff  was  the  owner  of  the  land  it 
is  argued  that  the  court  erred  in  admitting  in  evidence 
certain  ex  parte  affidavits  for  the  pi;irpose  of  proving 
who  were  the  heirs  of  Lorenzo  D.  Borthwick.  The 
issue,  however,  was  not  whether  the  plaintiff  owned  the 
land  as  though  she  had  brought  an  action  in  ejectment 
or  to  quiet  title.  The  suit  was  to  compel  specific  per- 
formance of  a  contract  to  purchase,  by  the  terms  of 
which  plaintiff  agreed  to  furnish  defendant  an  ab- 
stract showing  title  in  herself;  the  issue  was  whether 
she  performed  her  part  of  the  contract.  To  prove  this 
the  abstract  tendered  was  competent,  and  the  affidavits 
of  heirship  were  as  much  parts  of  the  abstract  as  the 
certificates  or  other  statements  contained  in  it.  Of 
course,  if  she  had  been  required  to  prove  title  in  a  case 
where  that  was  the  issue,  neither  this  nor  any  other 
abstract  of  title  nor  any  affidavit  of  heirship  would  have 
been  competent  for  such  purpose.  The  affidavits  were 
not  introduced  to  prove  title  in  the  plaintiff,  but  were 
parts  of  the  abstract  which  the  plaintiff  tendered,  and 
were  as  competent  as  any  other  portions  of  the  ab- 
stract for  the  purpose  for  which  they  were  offered. 

The  sheriff's  deed  was  issued  December  26, 1893,  and 
the  plaintiff  remained  in  possession  of  the  land  under 
this  deed  from  that  date  until  she  delivered  possession 
to  the  defendant.  This  was  almost  fifteen  years. 
Elizabeth  D.  Borthwick,  after  the  foreclosure  proceed- 
ings, married  one  James  B.  Avery,  and  died  leaving 
him  as  one  of  her  heirs.  The  defendant  sought  to  in- 
troduce testimony  for  the  purpose  of  showing  that 
Avery  contemplated  bringing  a  suit  to  set  up  any  rights 
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he  might  have  in  the  land,  based  presumably  on  the 
alleged  defect  in  the  publication  notice.  There  was  no 
error  in  refusing  to  admit  this  testimony.  As  a  matter 
of  fact,  he  had  no  interest  in  the  land,  because  the  in- 
terest of  Mrs.  Borthwick  had  been  foreclosed  years  be- 
fore he  became  her  husband. 

It  is  argued  that  no  sufficient  tender  of  the  abstract 
was  proved,  for  the  reason  that  the  evidence  shows  that 
at  the  time  the  plaintiff  claims  to  have  made  the  tender 
the  defendant  was  fifteen  miles  from  town  on  the  farm 
in  question,  and  that  he  requested  that  he  be  given  suffi- 
cient time  to  have  the  abstract  examined  by  his  attor- 
ney, which  was  refused.  There  is  nothing  in  the  con- 
tract which  provides  that  the  defendant  shall  have  an 
opportunity  to  have  the  abstract  examined  by  an  at- 
torney, and,  according  to  its  literal  terms,  if  a  good 
and  sufficient  abstract  was  in  fact  tendered  him  he  was 
bound  to  accept  it.  The  contract  which  the  parties 
make  governs.  It  might  have  provided  that  the  ab- 
stract should  be  approved  by  the  purchaser's  attorney 
or  that  it  be  satisfactory  to  the  purchaser  himself. 
(HoUingsworth  v.  Colthurst,  78  Kan.  455,  and  cases 
cited  in  note  to  same  case  in  18  L.  R.  A.,  n.  s.,  741.)  In 
terms  it  merely  provides  that  the  abstract  shall  be  fur- 
nished at  a  certain  time  and  shall  show  title  in  the 
vendor.  But,  conceding  that  the  contract  should  be  in- 
terpreted to  allow  the  vendee  reasonable  time  in  which 
to  examine  the  abstract,  the  defendant  is  not  in  a  posi- 
tion to  take  advantage  of  the  failure  to  afford  him  such 
opportunity.  Plaintiff's  right  to  specific  performance 
can  not  be  made  to  turn  upon  a  technical  question  of 
this  nature,  in  view  of  the  issues  which  were  raised  by 
the  pleadings  and  upon  which  the  case  was  tried.  The 
defendant  does  not  rest  his  refusal  to  perform  on  the 
failure  of  the  vendor  to  allow  him  time  to  examine  the 
abstract,  but  contends  that  the  abstract  itself,  upon  a 
thorough  examination,  shows  that  the  vendor's  title  is 
defective  and  that  the  court  erred  in  holding  the  con- 
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trary.  We  find  nothing  in  this  case  to  take  it  out  of  the 
well-settled  rule  that  the  purchaser  of  lands  under  an 
executory  contract  can  not  take  and  hold  possession  of 
the  land  under  the  contract  and  refuse  to  pay  the  pur- 
chase-price on  the  ground  that  the  title  is  defective,  in 
the  absence  of  fraud,  insolvency  of  the  vendor  or  other 
special  circumstances.   {Dunn  v.  Mills ,  70  Kan.  656.) 

There  was  no  objection  made  to  thcf  deed,  abstract  or 
title  at  the  time  of  the  offer,  except  that  defendant  re- 
quested time  in  which  to  have  the  abstract  examined ; 
nor  did  the  defendant  offer  to  rescind  the  contract  or  to 
surrender  possession.  It  was  proper  for  the  court  to 
decree  that  the  mortgage  to  be  executed  by  the  de- 
fendant should  provide  for  the  payment  of  taxes  by  the 
mortgagor  and  should  contain  the  usual  terms  and  con- 
ditions of  a  real-estate  mortgage,  the  contract  itself 
being  silent  with  respect  thereto. 

The  judgment  is  affirmed. 


The  City  op  Arkansas  City  v.  Evelyn  S.  Payne. 

No.  16,067. 
SYLLABUS  BY  THE  COURT. 

1.  Evidence — PUadinga — Admiasiona.  Where  a  plaintiff  files 
a  petition  in  an  action,  to  which  the  defendant  files  an  answer 
and  cross-petition,  which  is  afterward  dismissed,  such  pleading 
may  be  used  by  the  plaintiff  as  evidence  upon  the  trial,  if  it 
contain  statements  which  amount  to  admissions  of  the  de- 
fendant material  to  the  plaintiff. 

2.  Personal  Injuries — Measure  of  Damagea — Future  Pain  and 
Suffering,  A  penson  who  recovers  damages  for  a  personal 
injury  is  entitled  to  compensation  for  future  pain  and  suffer- 
ing, where  the  evidence  shows  that  such  pain  and  suffering 
will  |pe  a  reasonable  result  from  the  injury  sustained. 

3.  Instructions — Negligence,  Instructions  examined  and  sus- 
tained. ' 

23—80  KAN.  ' 
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Error  from  Cowley  district  court;  Carroll  L. 
SWARTS,  judge.    Opinion  filed  June  5,  1909.    Affirmed. 

Faulconer  &  Cunningham,  for  the  plaintiff  in  error. 
Charles  L.  Brown,  and  J.  E.  Torrance,  for  the  de- 
fendant in  error ;  Hackney  &  Lafferty,  of  counsel. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  This  action  was  commenced  in  the  dis- 
trict court  of  Cowley  county  against  the  city  of  Arkan- 
sas City,  by  Evelyn  S.  Payne,  to  recover  damages  for 
injuries  sustained  by  her  in  falling  through  a  hole  in  a 
sidewalk  of  said  city.  She  recovered  a  judgment,  and 
the  city  prosecutes  error.  The  alleged  errors  consist 
of  the  erroneous  admission  of  testimony  and  misleading 
and  erroneous  instructions  given  to  the  jury. 

The  hole  in  the  sidewalk  which  caused  the  injury 
was  made  by  an  adjacent  property  holder,  for  his  own 
convenience,  under  an  arrangement  with  the  city. 
When  the  original  petition  was  filed  the  city  caused  this 
property  holder  to  be  made  a  party  defendant,  and 
filed  a  cross-petition  against  him.  Afterward  this 
cross-petition  was  dismissed,  and  the  case  proceeded 
between  the  plaintiff  and  the  city  alone.  Upon  the  trial 
the  plaintiff  was  permitted  to  read  this  answer  and 
cross-petition  as  evidence.  It  contained  statements 
which  amounted  to  admissions  by  the  city  of  material 
facts  which  the  plaintiff  would  otherwise  have  been 
compelled  to  establish  by  other  testimony.  Such  ad- 
missions are  proper  evidence,  from  whatever  source 
obtained.  We  are  unable  to  see  any  error  in  permitting 
the  pleading  to  be  read  in  evidence.  {Solomon  Rid.  Co. 
V.  Jones,  30  Kan.  601 ;  Juneau  v.  Stunkle,  40  Kan.  756 ; 
Leivellen  C.  Lane  v.  Choctaw,  Oklahoma  &  Gulf  R.  Co., 
19  Okla.  324.)  This  has  long  been  the  practice  in  this 
state,  but  the  reason  for  the  rule  is  so  clearly  stated  by 
Mr.  Chief  Justice  Burford  in  the  case  last  cit^d  that 
we  quote  therefrom  as  follows : 

"The  weight  of  authority  and  better-reasoned  cases 
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support  the  rule  that,  a  pleading  or  an  admission  or 
allegation  in  a  pleading,  notwithstanding  it  may  have 
been  withdrawn,  stricken  out  or  superseded  by  an 
amended  pleading,  is  competent  in  evidence,  and  may 
be  introduced  against  the  party  from  whom  it  pro- 
ceeded, like  any  other  admission  or  declaration,  subject, 
however,  to  explanation  by  the  party  who  made  it. 
This  rule  rests  on  the  general  principle  that  whatever 
a  party  has  said  about  his  case  may  be  proved  against 
him,  and  whatever  writing  he  has  signed  or  authorized 
may  be,  if  relevant,  introduced  against  him,  the  weight 
of  such  evidence  to  be  left  with  the  court  or  jury  trying 
the  case."    (Page  328.) 

Complaint  is  made  of  the  definition  of  ordinary  care, 
as  given  by  the  court  in  an  instruction  which  reads : 

''Ordinary  care  is  such  care  as  is  usually  exercised  by  . 
persons  of  ordinary  care,  caution  and  prudence  in  the 
age  and  country  and  under  the  same  or  similar  circum- 
stances as  a  party  charged  with  like  negligence." 

From  a  large  number  of  definitions  counsel  have 
selected,  as  a  fair  standard,  one  which  reads  : 

"That,  care  which  ordinarily  cautious,  prudent  per- 
sons would  exercise  under  the  same,  like  or  similar  cir- 
cumstances." 

We  think  the  two  substantially  alike.  If  it  be  con- 
ceded that  the  one  given  by  the  court  is  less  clear  and 
not  so  easily  understood,  it  conveys  the  same  meaning 
as  the  other,  and  is  couched  in  substantially  the  same 
language.  Taken  in  connection  with  the  other  instruc- 
tions given,  the  jury  could  not  have  been  misled  or  con- 
fused by  it,  and  we  can  not  say  that  it  was  erroneous. 

The  defendant  further  objects  to  an  instruction  of 
the  court  which  reads : 

"A  primary  duty  to  keep  the  streets  and  sidewalks  in 
a  reasonably  safe  condition  for  public  travel  devolves 
on  the  city,  and  the  defendant  city  can  not  escape  its 
liability  for  the  lack  of  ordinary  care  in  regard  thereto 
.  by  granting  permission  to  the  property  owners  to  place 
manholes  therein  for  their  private  use,  under  an  agree- 
ment that  such  property  owners  must  keep  such  man- 
holes in  repair  and  in  a  safe  condition.    The  city  has 
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not  power  to  grant  such  privileges,  and  if  it  did  so  and 
then  depended  upon  the  property  owners  to  keep  such 
manholes  in  a  safe  condition,  and  failed  to  exercise 
ordinary  care  in  regard  thereto,  the  city  can  not  escape 
liability  for  the  reason  that  they  may  have  depended 
upon  the  property  owners  to  keep  such  manholes  in  a 
safe  condition." 

The  specific  objection  made  to  this  instruction  is  to 
the  words:  "The  city  has  not  power  to  grant  such 
privileges."  This  criticism  comes  from  a  misconcep- 
tion of  the  scope  of  the  instruction  as  a  whole.  The 
privilege  which  the  city  had  no  power  to  confer,  within 
the  meaning  of  this  instruction,  was  the  right  to  main- 
tain coal-holes  or  manholes  in  the  sidewalk  upon  con- 
dition that  the  same  should  be  kept  in  repair,  and 
thereby  relieve  the  city  of  such  duty.  The  fact  that 
the  city  was  not  claiming  such  exemption  as  a  defense 
in  the  action  does  not  make  the  instruction  erroneous. 
There  was  enough  in  the  case  upon  this  point  to  make 
it  entirely  proper  for  the  court  to  call  attention  to  it  by 
an  instruction,  so  the  jury  would  not  be  misled  upon 
that  subject.  We  are  unable  to  see  any  impropriety  or 
€rror  in  this  instruction. 

Complaint  is  also  made  of  an  instruction  which 
reads: 

"If  you  find  for  the  plaintiff,  then  you  should  allow 
her  such  a  sum  of  money  as  in  your  judgment  will  fairly 
and  fully  compensate  her  for  the  injuries  which  the 
testimony  in  the  case  shows  her  to  have  sustained ;  and 
in  determining  the  amount  of  such  award  you  should 
consider  the  character  of  any  injury  to  her  person 
which  the  testimony  shows  her  to  have  sustained,  any 
mental  or  physical  pain  which  the  evidence  shows  she 
may  have  suffered  or  which  the  testimony  reasonably 
shows  she  will  suffer  in  the  future ;  whether  or  not  her 
ability  to  earn  money  has  been  impaired  by  such  in- 
juries as  the  testimony  shows  her  to  have  sustained ;  the 
time  which  she  had  necessarily  lost  by  reason  of  such 
injuries;  the  state  and  condition  of  her  health  before 
and  subsequent  to  the  injuries  complained  of,  in  so 
far  as  such  subsequent  health  has  been  occasioned  by 
the  alleged  injuries,  if  any;  and  you  should  allow  her 
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such  a  sum  of  money  as  will  in  your  best  judgment 
fairly  and  fully  compensate  her  for  the  injuries  which 
the  evidence  shows  to  be  the  direct  and  natural  conse- 
quences of  such  injuries  which  the  evidence  shows  her 
to  have  sustained." 

The  specific  objection  to  this  instruction  is  that  it 
permits  a  recovery  for  future  pain,  which  the  testimony 
reasonably  shows  she  will  suffer.  We  see  no  error  in 
this.  The  future  pain  for  which  she  may  recover  is 
limited  to  such  as  results  from  the  injury  and  the  evi- 
dence shows  it  is  reasonable  to  expect.  This  limitation 
does  not  leave  the  jury  to  mere  speculation,  but  con- 
fines them  to  the  testimony. 

These  are  the  questions  presented,  and,  being  unable 
to  find  error  in  any  of  them,  the  judgment  of  the  district 
court  is  affirmed. 


Mazie  Schroeder  et  al.  v.  Mary  L.  Griggs  et  al. 

No.  16,069. 

E.  B.  Whittiker  et  ux.  v.  Mary  L.  Griggs  et  aZ. 

No.  16.060.     * 

L.  A.  DocKUM  et  ux.  v.  Mary  L.  Griggs  et  al. 

No.  16.061. 
SYLLABUS  BY  THE  COURT. 

1.  Tax  Deeds — Conatructian — Presumptions,  A  tax  deed  inter- 
posed in  defense  in  an  action  of  ejectment  by  the  defendants 
holding  possession  and  claiming  title  under  it,  which  has  been 
of  record  more  than  five  years  before  the  action  was  com- 
menced, should  be  read  in  the  light  of  every  reasonable  pre- 
sumption in  its  favor. 

2.  ; —  Clerical    Error  —  Statutory    Recitals,      Where    the 

printed  form  of  a  tax  deed,  with  blanks  to  be  filled,  prepared 
for  use  in  cases  where  several  tracts  have  been  assessed  and 
sold  separately  but  are  to  be  conveyed  together,  was  so 
changed  by  striking  out  words  and  interlining  others  as  to 
leave  a  recital  to  the  effect  that  the  land  could  be  sold  for  the 
amount  of  tax  and  charges  thereon,  and  was  therefore  bid  off 
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by  the  county  treasurer  for  the  county,  held,  that  an  exami- 
nation of  the  whole  instrument,  with  the  changes  so  made, 
clearly  shows  that  the  omission  of  the  word  "not,"  which 
should  have  been  inserted  between  the  words  "could  be"  after 
the  word  "neither"  had  been  stricken  out,  was  a  mere  clerical 
omission. 

3.  Written  Contracts  —  Construction  —  Clerical  Error,  The 
general  rule  is  that  a  written  contract  should  be  construed 
according  to  the  obvious  intention,  notwithstanding  clerical 
errors  and  omissions  therein  which  can  be  corrected  by  pe- 
rusing the  whole  instrument. 

4.  Tax  Deeds — Construction.  The  foregoing  rule  of  interpre- 
tation is  applicable  to  tne  tax  deed  in  question  in  the  circum- 
stances stated  in  the  opinion. 

Error  from  Finney  district  court;  Wiluam  H. 
Thompson,  judge.  Opinion  filed  June  5,  1909.  Re- 
versed. 

William  Easton  Hutchison,  for  the  plaintiffs  in  error. 
R,  W.  Hoskinson,  and  Albert  Hoskinson,  for  the  de- 
fendants in  error. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  The  question  to  be  decided  relates  to  the 
effect  of  a  tax  deed;  under  which  the  defendants  are  in 
possession  and  claim  title  in  fee.  The  plaintiffs  seek  to 
recover  the  lands  in  question,  to  which  they  are  en- 
titled unless  devested  by  the  tax  deed,  which  was  re- 
corded more  than  five  years  before  the  actions  were 
commenced. 

The  plaintiffs  contend  that  the  deed  is  void  (1)  be- 
cause it  contained  a  recital  that  the  land  could  be  sold 
for  the  amount  of  the  taxes  and  charges  thereon,  but 
was  bid  off  by  the  county  treasurer;  (2)  because  in  the 
granting  clause  it  is  recited  that  the  conveyance  is  in 
consideration  of  the  taxes,  costs  and  interest  due  on  the 
land  for  certain  years,  including  1891,  but  the  deed 
does  not  show  that  the  taxes  for  that  year  w;ere  in- 
cluded in  the  certificate  or  paid  by  the  purchaser. 
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The  deed  was  proved  by  the  record  in  the  register's 
oflSce.  A  photograph  of  this  record  shows  a  printed 
form  headed,  "Several  tracts.  To  assignee  of  county," 
under  which  the  record  of  the  deed  appears.  It  is  fair 
to  presume  that  the  original  deed  was  made  upon  a 
like  form  or  blank  and  that  the  printed  and  written 
parts  respectively  are  the  same  as  shown  in  the  record. 
It  appears,  then,  that  the  deed  was  made  by  using  a 
printed  form  designed  for  use  in  cases  where  seA^eral 
tracts  separately  assessed  and  sold  are  conveyed  by  one 
deed.  Parts  of  the  printed  matter  were  stricken  out 
and  interlineations  were  made  in  an  attempt  to  adapt 
the  form  to  this  transaction,  wherein  the  lots  had  been 
assessed  and  sold  as  a  single  tract.  These  changes  re- 
sulted in  a  recital  that  this  property  "could  be  sold  for 
the  amount  of  tax  and  charges  thereon,  and  was  there- 
fore bid  off  .  .  .  for  said  county,"  etc.,  which,  it 
is  insisted,  makes  the  deed  void. 

The  following  is  a  copy  of  that  part  of  the  deed  con- 
sidered important  upon  this  inquiry.  The  words  in 
brackets  were  stricken  out  by  a  line  drawn  through 
them.  The  words  italicized  were  interlined  above 
those  stricken  out: 

"Whereas,  each  of  the  following-described  [parcels, 
tracts  and  lots  of  land,]  real  property,  viz. :, 

"[Number  1.]  lots  ten  (10),  eleven  (11),  and  twelve 
(12),  block  twenty-one  (21),  J.  A.  Stevens  addition  to 
Gfarden  City,  Kan.,  situated  in  the  county  of  Finney  and 
state  of  Kansas,  was,  severally,  subject  to  taxation  for 
the  year  A.  D.  1890 ;  and,  whereas,  the  taxes  assessed 
upon  each  of  said  [several  parcels,  tracts  and  lots  of] 
real  property,  respectively,  for  the  year  aforesaid  re- 
mained due  and  unpaid  at  the  date  of  the  sale  herein- 
after mentioned;  and,  whereas,  the  treasurer  of  said 
county  did,  on  the  first  day  of  September,  A.  D.  1891, 
by  virtue  of  the  authority  in  him  vested  by  law,  at 
Garden  City,  Kan.,  the  sale  begun  and  publicly  held  on 
the  first  Tuesday  ot  September,  A.  D.  1891,  expose  to 
public  sale,  at  the  county-seat  of  said  countjf,  in  sub- 
stantial conformity  with  all  the  requisitions  of  the  stat- 
ute in  such  case  made  and  provided,   [offering  sepa- 
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rately  each  of  the  said  several  parcels,  tracts  and  lots 
as  in  the  regular  course  of  safid  sale  it  was  reached  in 
its  turn,]  the  real  property  above  described,  for  the 
pajrment  of  the  taxes,  interest  and  costs  then  due  and 
remaining  unpaid  upon  [each  of  said  parcels,  tracts 
and  lots  of  real]  said  property,  [respectively] ;  and, 
whereas,  at  the  place  aforesaid,  [neither  of  the  said 
parcels,  tracts  and  lots  of]  said  property  could  be  sold 
for  the  amount  of  tax  and  charges  thereon,  [and  each 
of  them  was,  therefore,  as  they  were  severally  and  in 
due  course,  as  aforesaid,"  offered  for  sale]  wa^  there- 
fore bid  off  by  the  county  treasurer  for  said  county, 
for  the  whole  amount  of  taxes  and  charges  then  due 
thereon  [and  remaining  unpaid  on  each  of  the  said 
parcels,  tracts  and  lots  of  said  property.] " 

Similar  changes  in  the  printed  matter  appear  in 
other  parts  of  the  instrument  to  adapt  the  form  to  the 
conveyance  of  a  single  tract. 

It  will  be  observed  that  the  words  "neither  of  the 
said  parcels^  tracts  and  lots  of"  were  stricken  out  and 
"said"  was  inserted  before  the  word  "property,"  thus 
adapting  the  recital  to  the  case  of  a  single  tract ;  but 
this  change  struck  out  the  negative  "neither" ;  and  the 
omission  of  the  word  "not"  after  "could"  changed  the 
negative  form  into  an  aflSrmative  one,  which  is  mani- 
festly contrary  to  the  intention. 

The  interlineation  of  the  words  "was  therefore"  be- 
fore the  word  "bid"  fairly  indicates  the  intention.  The 
recital  that  the  property  "could  be"  sold  is  in  conflict 
with  the  statement  that  it  "was  therefore"  bid  off  by  the 
treasurer,  and  raises  a  strong  implication  that  it  could 
not  be  sold  to  other  bidders,  since  the  treasurer  had  no 
authority  to  bid  if  it  could  be  so  sold  for  the  taxes  and 
charges  thereon.  Indeed,  the  fact  that  it  could  be  sold 
is,  by  the  language  used,  made  the  reason  why  it  was 
bid  off  by  the  treasurer,  which  is  a  manifest  absurdity. 
The  officer  certainly  did  not  intend  to  declare:  "be- 
cause I  could  sell  it  to  others  I  did,  in  violation  of  the 
statute,  bid  it  off  myself." 

This  deed  is  distinguishable  from  that  under  con- 
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sideration  in  Price  v.  Bamhill,  79  Kan.  93,  where  it  was 
argued,  without  success,  that  the  figures  "1891"  were 
an  obvious  mistake  and  should  ,be  treated  as  1892^ 
Here  this  very  recital  is  used  as  a  reason  for  the  af* 
flrmative  action  of  the  officer — ^an  action  which,  if  the 
recital  were  true,  would  have  been  in  violation  of  law. 
In  the  opinion  in  that  case  instances  were  supposed  of 
recitals  in  such  direct  and  irreconcilable  conflict  that 
one  or  the  other  would  be  regarded  as  a  ralanifest  mis- 
take, and  where  the  truth  might  be  determined  by  in- 
ference from  other  .parts  of  the  instrument.  The  truth 
of  the  recital  here  that  the  land  was  in  fact  bid  off  by 
the  treasurer  must  be  conceded.  The  case  is  further 
distinguished  by  the  peculiar  construction  of  the  deed 
in  changing  and  adapting  an  inappropriate  form,  re- 
vealing the  fact  that  an  omission  was  unintentionally 
made. 

This  deed  had  been  of  record  five  years— in  fact,  ten 
years,  before  it  was  challenged.  It  must  be  read  in  the 
light  of  every  reasonable  presumption  in  its  favor. 
(Penrose  v.  Cooper,  71  Kan.  725;  Gibson  v.  Trisler, 
73  Kan.  397;  Gibson  v.  Freeland,  77  Kan.  450;  Dye  v. 
Railroad  Co.,  77  Kan.  488.) 

The  general  rule  is  that  a  written  contract  should  be 
construed  according  to  the  obvious  intention  of  the 
parties,  notwithstanding  clerical  errors  or  omissions 
therein  which  can  be  corrected  by  perusing  the  whole 
instrument.  This  principle  was  declared  in  Monmouth 
Park  Asso.  v,  Wallis  Iron  Works,  55  N.  J.  Law,  132, 
where  it  was  insisted  that  a  clause  in  a  contract  under 
consideration  was  nugatory  because  in  its  operating 
line  it  read:  "in  case  the  said  party  of  the  first  part 
shall  to  fully  and  entirely"  (p.  134),  omitting  any 
effective  verb.  The  court  held  that  the  other  parts  of 
the  instrument  plainly  indicated  that  the  verb  "fail" 
should  be  supplied,  and  enforced  the  agreement  so  in- 
terpreted and  construed. 

An  ordinary  deed  of  conveyance  will  be  read  by  the 
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court  in  the  sense  of  the  meaning  of  the  parties  to  be 
determined  from  the  whole  instrument.  Where  the 
words  "party  of  the  second  part"  were  used  instead  of 
the  particular  words  "party  of  the  third  part"  to  desig- 
nate a  grantee,  it  was  held  that  the  mistake  was  a 
mere  "slip,"  and  that  the  intention  of  the  parties  was 
clear  on  the  face  of  the  instrument.    The  court  said : 

"The  mistake  which  exists  in  this  deed  is  clearly  ap- 
parent upon  its  face.  No  person  can  read  it  and  fail  to 
perceive  what  it  is.  It  arises  from  the  use  of  the  de- 
scription, 'the  party  of  the  second  part,*  instead  of  the 
description,  'the  party  of  the  third  part,'  as  the  grantee. 
.  .  .  The  rule  of  construction,  which  is  universal 
and  is  applicable  to  conveyances  as  well  as  to  all  other 
kind  of  deeds,  is,  in  the  language  of  Sheppard's  Touch- 
stone, that  it  'be  favorable  and  as  near  the  minds  and 
apparent  intents  of  the  parties  as  it  possibly  may  be, 
and  the  law  will  permit.'  Shep.  Touch.>  ch.  5,  p.  86. 
This  has  ever  since,  and  in  a  great  multitude  of  cases, 
been  recognized  as  the  leading  canon  in  giving  effect  to 
every  variety  of  written  instruments."  (Sisson  v.  Don- 
nelly,  36  N.  J.  Law,  432,  439.) 

Referring  to  the  rule  that  the  meaning  of  an  instru- 
ment is  to  be  determined  from  the  language  used,  it 
was  said  by  the  same  court: 

"This  is  the  general  rule,  beyond  a  doubt,  but  such 
required  literalism  is  not  to  be  pushed  to  the  prepos- 
terous length  of  requiring  that  by  its  operation  the 
general  intention  of  the  parties,  as  evidenced  by  their 
contract  itself,  shall  be  frustrated  or  perverted,  either 
in  whole  or  in  part.  TJie  terms  employed  are  servants 
and  not  masters  of  a  perspicuous  intent ;  they  are  to  be 
interpreted  so  as  to  subserve  and  not  to  subvert  such 
intent!"   (Chism  v.  Schipper,  51  N.  J.  Law,  1, 13.) 

Concerning  the  power  of  a  court  to  correct  obvious 
mistakes  by  construing  a  written  instrument,  the  su- 
preme court  of  errors  of  Connecticut,  in  Marion  v. 
Faxon,  20  Conn.  486,  said : 

"But  we  are  of  opinion  that  the  just  construction  of 
the  contract  is  not  such  as  the  defendant  claims.  It  is 
obvious  on  its  face  that  the  word  'me,'  contained  in  it. 
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is  a  mere  misprision,  and  inserted  by  mistake,  instead 
of  *him,'  which  would  refer  to  the  plaintiff.  It  ex- 
plains itself  readily,  by  supposing  what  is  most  prob- 
able, that  the  plaintiff  wrote  the  body  of  the  contract, 
without  adverting  to  the  circumstance  that  it  was  to  be 
signed,  not  by  himself,  but  another  person.  We  ought, 
in  the  construction  of  the  instrument,  to  correct  this 
palpable  mistake,  and  give  it  the  meaning  plainly  in- 
tended by  the  parties."    (Page  493.) 

(See,  also,  9  Cyc.  585;  2  Par.  Cont.,  6th  ed.,  *650, 
et  seq.) 

The  deed  recites  that  the  land  was  bid  off  for  the 
taxes  of  1890,  and  that  the  taxes  of  1892  were  paid  by 
the  assignee  of  the  certificate.  The  granting  clause 
recites  a  consideration  of  $22.43,  "taxes,  costs  and  in- 
terest due  on  said  land  for  the  year  A.  D.  1890,  1891, 
and  1892."  The  amount  named  is  the  aggregate  of  the 
cost  of  redemption  paid  by  the  purchaser  of  the  cer- 
tificate and  the  subsequent  taxes  paid  by  him,  without 
interest.  This  shows  that  the  consideration  does  not 
include  the  taxes  of  1891 — and  hence  the  reference  to 
that  year  in  the  granting  clause  may  be  considered  as 
a  mistake,  and  a  harmless  one.  If,  however,  the  holder 
of  the  certificate  paid  the  taxes  of  1891  the  omission 
of  the  amount  in  that  clause  gives  the  original  owner 
no  cause  of  complaint.  That  the  consideration  was  too 
small  will  not  avoid  the  deed.  (Bowman  et  al,  v.  Cock- 
rill,  6  Kan.  311;  Davis  v.  Harrington,  35  Kan.  196; 
Kennedy  v.  Scott,  72  Kan.  359;  Gibson  v.  Freeland, 
77  Kan.  450.) 

The  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  the  views 
herein  expressed. 
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Peter  Kaiser,  as  Administrator,  etc.,  v.  The  State 
OP  Kansas. 

No.  16.066. 
SYLLABUS  BY  THE  COURT. 

1.  Insane  Persons  —  Liability  of  Estates  for  Coat  of  Mainte- 
nance at  State  Hospital — Constitutional  Provision,  The  pro- 
vision of  the  constitution  (art.  7,  §  1)  that  "institutions  for 
the  benefit  of  the  insane,  blind,  and  deaf  and  dumb,  and  such 
other  benevolent  institutions  as  the  public  good  may  require, 
shall  be  fostered  and  supported  by  the  state,  subject  to  such 
regulations  as  may  be  prescribed  by  law,"  does  not  prevent 
legislation  making  the  estates  of  persons  committed  to  the^ 
state  hospital  for  the  insane  liable  for  the  cost  of  their  main- 
tenance there. 

2.  Constitutional  IjAW— Uniform  and  Equal  Taxation.  Nor  is. 
such  legislation  in  conflict  with  the  constitutional  provision 
requiring  uniformity  and  equality  in  the  rate  of  taxation. 

3.  Insane  Persons  —  Liability  of  Estates  for  Maintenance  at 
State  Hospital.  Under  the  provision  of  the  statute  in  relation 
to  the  state  hospital  for  the  insane  (Gen.  Stat.  1889,  §  3726; 
Gen.  Stat.  1901,  §  3988)  that  if  the  probate  court  shall  find: 
that  a  person  adjudged  to  be  insane  has  sufficient  means  for 
his  maintenance  and  that  of  his  family,  without  impoverish- 
ment, it  shall  order  his  guardian  to  pay  for  his  maintenance - 
out  of  his  estate,  the  state  may  upon  the  death  of  a  patient  in 
such  hospital  recover  from  his  administrator  the  cost  of  his 
maintenance  for  any  period  during  which  he  was  possessed  of' 
means  not  needed  for  the  support  of  any  one  dependent  upon 
him. 

4.  Same.    The  rule  stated  in  the  foregoing  paragraph  is. 

not  altered  by  the  fact  that  the  form  of  commitment  pre- 
scribed in  that  statute,  directing  the  patient  to  be  received 
and  maintained  at  the  expense  of  the  county  or  the  guardiani 
was  changed  in  a  revision  (Laws  1901,  ch.  353,  §  60)  to  read 
"at  the  expense  of  the  state." 

5.  Judgments — Res  Judicata.  The  fact  that  the  probate  court 
found  that  a  person  adjudged  insane  was  without  sufficient 
means  for  his  support,  and  ordered  that  his  maintenance- 
should  be  at  the  cost  of  the  state,  does  not  constitute  an  ad- 
judication against  the  contention  of  the  plaintiff  in  an  action 
brought  by  the  state  to  charge  the  estate  of  such  person  after 
his  decease  with  the  cost  of  his  maintenance  at  the  hospitall 
for  the  insane. 
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Error  from  Franklin  district  court;  Charles  A. 
Smart,  judge.    Opinion  filed  June  5,  1909.    Affirmed. 

William  H.  Clark,  for  the  plaintiff  in  error. 

Fred  S.  Jackson,  attorney-general,  and  John  Mar- 
shall, assistant  attorney-general,  for  The  State;  John 
S.  Dason,  and  Harry  C.  Bowman,  of  counsel. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  In  1883  August  Freitag  was  adjudged  in- 
sane and  committed  to  the  state  insane  asylum,  where 
he  remained  until  1905,  when  he  died  owning  consider- 
able property,  leaving  no  one  dependent  upon  him,  and 
having  no  known  heirs.  An  administrator  was  ap- 
pointed, and  in  1907  the  state  brought  action  against 
him  to  recover  the  expense  of  Freitag's  maintenance 
during  all  the  time  he  ^vas  at  the  asylum  and  recovered 
a  judgment  for  the  full  amount,  from  which  the  de- 
fendant prosecutes  error. 

The  grounds  on  which  a  reversal  is  sought  are:  (1) 
That  the  legislature  has  no  power  under  the  constitu- 
tion to  impose  upon  the  estate  of  an  insane  person  a 
liability  for  his  support  at  a  state  institution;  (2)  that 
if  such  power  exists  it  was  never  exercised  prior  to 
1907,  and  in  the  absence  of  a  statute  there  can  be  no 
such  liability;  and  (3)  that  if  such  liability  ever  ex- 
isted it  can  not  be  enforced  by  the  method  pursued  here, 
especially  in  view  of  the  proceedings  under  which  the 
commitment  was  made. 

The  state  constitution  provides  that  "institutions  for 
the  benefit  of  the  insane,  blind,  and  deaf  and  dumb,  and 
such  other  benevolent  institutions  as  the  public  good 
may  require,  shall  be  fostered  and  supported  by  the 
state,  subject  to  such  regulations  as  may  be  prescribed 
by  law."  (Art.  7,  §  1.)  The  defendant  insists  that  this 
provision  affixes  to  a  state  hospital  for  the  insane  the 
character  of  a  benevolent  institution,  and  that  the  ex- 
action of  payment  from  the  persons  there  cared  for  is 
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inconsistent  with  the  idea  of  benevolence ;  and,  also,  that 
the  obligation  placed  upon  the  state  to  foster  and  sup- 
port such  an  institution  implies  that  it  is  to  be  main- 
tained wholly  at  the  expense  of  the  public.  We  do  not 
think,  however,  that  the  use  of  the  term  "benevolent" 
in  describing  the  class  to  which  the  enumerated  institu- 
tions belong  was  intended  to  confine  them  to  the  rendi- 
tion of  purely  gratuitous  services.  And  even  if  an  un- 
qualified requirement  that  the  state  should  foster  and 
support  such  institutions  could  be  regarded  as  forbid- 
ding any  charge  being  made  to  the  direct  beneficiaries, 
the  addition  of  the  words  "subject  to  such  regulations 
as  may  be  prescribed  by  law"  precludes  such  an  inter- 
pretation here,  and  plainly  indicates  that  the  selection 
of  ways  and  means  was  committed  to  the  legislature 
without  restriction.  The  provision  of  the  constitution 
quoted  was  taken  from  that  of  Ohio,' with  only  verbal 
changes.  In  The  State  v.  Kiesewetter,  37  Ohio  St.  546, 
a  statute  was  construed  to  authorize  the  expense  of 
clothing  the  inmate  of  a  state  insane  asylum  to  be  col- 
lected from  his  estate.  An  attack  upon  its  validity 
was  disposed  of  in  these  words : 

"It  is  also  claimed  that  this  construction  of  the  stat- 
ute brings  it  in  conflict  with  section  1,  article  7,  of  the 
constitution,  which  declares  that  'institutions  for  the 
benefit  of  the  insane,  blind,  deaf  and  dumb,  shall  al- 
ways be  fostered  and  supported  by  the  state;  and  be 
subject  to  such  regulations  as  may  be  prescribed  by  the 
general  assembly.' 

"The  answer  to  this  objection  is  that  the  provision 
of  the  constitution  is  not  self -executing,  and  that  the 
mode  in  which  such  institutions  are  to  be  fostered  and 
supported  is  left  to  the  discretion  of  the  general  assem- 
bly. That  discretion  has  been  exercised  in  the  passage 
of  the  statute  now  under  consideration."   (Page  549.) 

In  Baldwin  v.  Douglas  County,  37  Neb.  283,  the  court 
held,  practically  overruling  State  v.  Douglas  County,  IS 
Neb.  601,  that  a  statute  requiring  those  liable  for  the 
support  of  an  insane  person  to  pay  the  expense  of  hia 
maintenance  at  a  state  insane  asylum  could  not  be  en- 
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forced  against  one  who  as  a  taxpayer  had  contributed 
tb  the  support  of  the  institution,  on  the  ground  of  a 
conflict  with  a  constitutional  provision  requiring  the 
state's  revenue  to  be  provided  by  a  tax  by  valuation,  so 
that  every  person  should  pay  a  tax  in  proportion  to  the 
value  of  his  property.  The  grounds  of  the  decision 
were  thus  indicated  in  the  opinion : 

'The  annual  cost  of  maintaining  the  insane  hospital 
is  provided  for  by  a  general  tax^  levied  with  reference 
to  the  assessed  valuations  of  the  respective  counties; 
again,  .  .  .  the  amount  due  the  hospital  for  the 
care,  board  and  treatment  of  the  insane  must  be  paid 
by  the  several  counties,  reference  being  had  to  the 
amount  expended  in  that  behalf  for  the  insane  prop- 
erly chargeable  to  each  county.  Thus  it  would  seem 
that  the  taxpayer  has  twice  paid  taxes  for  this  one  pur- 
pose. ...  As  is  said  in  the  County  of  Delaware 
V,  McDonald,  46  Iowa,  171,  'the  state  reaches  out  its 
strong  arm  and  makes  the  insane  its  wards,  regardless 
of  the  care  which  they  may  receive  at  home  or  the 
wishes  of  those  upon  whom  they  are  dependent  for 
their  support.  .  .  .  The  state  asserts  its  right 
for  the  reason  an  insane  person  may  often  need  more 
than  a  mere  maintenance.  He  often  needs  restraint, 
confinement,  medical  attendance,  and  peculiar  care  and 
treatment.  Society  is  entitled  to  be  protected  and  re- 
lieved against  him,  and  when  this  is  so  the  state  very 
properly  takes  charge  of  him  and  makes  him  its  ward.' 

"We  know  of  no  principle  of  equity  or  justice  that 
under  these  circumstances  would  imply  a  contract  by 
the  husband  to  answer  for  the  treatment  of  his  wife, 
furnished  by  the  state  in  the  interest  of  the  general 
public.  It  would  seem  that  the  public  thus  benefited 
should  defray  all  expenses  incurred  for  its  protection. 
.  .  .  The  husband  has  already  twice  paid  for  the 
maintenance  of  the  insane  hospital.  This  was  upon  his 
property.  If  he  is  required  to  pay  for  the  treatment  of 
his  wife,  this  payment  is  just  as  much  a  compulsory 
contribution  to  the  maintenance  of  the  insane  hospital 
as  was  either  of  the  others.  It  is  in  fact  another  form 
of  taxation  for  the  same  purpose.  The  right  to  levy 
taxes  can  only  be  justified  as  being  necessary  for  the 
performance  of  its  f imctions  by  the  state.  No  tax  ean 
be  legally  levied  for  any  purposes  foreign  to  those  func- 
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tions,  and,  even  that  far,  taxation  is  tolerated  only  from 
the  necessities  of  the  case.  The  collection  of  unneces- 
sary revenue  by  the  state  is  not  taxation.  It  is  robbery. 
The  plaintiff  in  error  has  already  paid  his  full  propor- 
tion toward  the  maintenance  of  the  insane  hospital. 
More  than  that  the  authorities  can  not  constitutionally 
exact."    (Pages  288,  289.) 

Of  this  case  it  is  said  in  a  note  in  20  L.  R.  A.  850 : 

"The  above  case  seems  to  be  substantially  a  pioneer 
on  the  question  involved.  The  reasoning  on  the  sub- 
ject of  repeated  taxation  of  the  same  person  seems  to 
leave  a  question  whether  or  not  this  repetition  of  bur- 
dens is  not  more  apparent  than  real.  If  the  county 
reimburses  the  state  for  certain  patients  the  expense 
for  them  first  paid  ,by  the  state  would  appear  to  be  in 
reality  only  a  loan  or  advancement  which  did  not  con- 
stitute a  real  burden  on  the  taxpayers  under  state  taxa- 
tion. The  same  would  be  true  as  to  the  reimbursement 
of  the  county  by  payments  from  relatives.  In  other 
words,  what  a  taxpayer  paid  in  one  form  would  seem  to 
relieve  him  from  a  corresponding  burden  in  another 
form,  so  that  in  reality  he  would  in  the  final  event  have 
to  bear  no  larger  burden  than  if  he  paid  it  in  but  one 
form  and  at  one  time. 

"As  to  the  power  bf  the  state  to  compel  a  surrender 
of  insane  persons  to  its  keeping  and  then  compel  rela^ 
tives  to  pay  for  services  thus  thrust  upon  them  there 
is  an  entirely  different  question,  which,  like  the  pre- 
ceding one,  seems  to  be  quite  new  in  the  courts.  A 
parallel  case  would  be  a  school  law  which  not  only  made 
the  attendance  of  children  compulsory,  and  compelled 
their  parents  and  others  to  pay  taxes  for  the  expense 
of  the  schools  as  in  some  states  at  present,  but  also  in 
addition  compelled  each  parent  by  special  charge  to  re- 
imburse the  state  for  the  share  of  school  expenses  ap- 
portionable  to  his  own  children." 

While  the  case  has  not  been  expressly  overruled,  its 
credit*  h^s  been  very  seriously  impaired  by  a  recent 
utterance  of  the  same  court  to  the  effect  that  the  point 
discussed  was  not  involved,  and  that  the  reasoning  em- 
ployed does  not  appeal  to  the  court  as  now  constituted 
as -sound.    {Kearney  County  v.  Elsam,  81  Neb.  490.) 
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Its  doctrine  was  disapproved  in  Bon  Homme  County  v. 
Bemdt  et  al,  15  S.  Dak.  494,  where  it  was  said ; 

"It  seems  just  and  proper  that  a  single  man,  having 
no  heirs  within  the  United  States  depending  upon  him 
or 'his  estate  for  support,  should  be  required  to  reim- 
burse the  county  for  the  expenses  incurred  for  his  sup- 
port as  an  insane  patient.  The  state  is  under  no  legs! 
obligation  to  support  insane  patients ;  hence  in  making 
provisions  for  such  support  the  legislature  may  adopt 
any  system  that  it  may  deem  wise  and  proper.  The 
fact  that  the  property  of  such  insane  person  has  con- 
tributed its  quota  to  the  expense  of  sustaining  such  an 
institution,  both  on  the  part  of  the  state  and  the  county, 
is  no  more  than  all  other  parties  having  property  are 
required  to  contribute,  though  they  in  fact  receive  no 
benefit  from  the  institution.  How,  then,  can  it  properly 
be  claimed  that  one  who  is  an  inmate  of  that  institution, 
and  has  received  the  benefit  of  its  care  and  medical 
treatment,  should  not  be  required  to  reimburse  the 
county  for  the  money  expended  for  such  care?  The 
law  is  uniform,  and  applies  to  all  parties  who  are  alike 
situated,  and,  in  our  opinion,  is  unobjectionable  in  any 
constitutional  view."    (Page  498.) 

This  side  of  the  question  was  thus  presented  in 
Estate  of  Yturburru,  134  Cal.  567 : 

"The  only  point  urged  by  the  guardian  for  a  reversal 
of  the  order  is  to  the  effect  that  the  law  making  the 
guardian  of  the  estate  of  an  insane  person,  where  the 
latter's  estate  is  sufficient,  responsible  for  his  main- 
tenance at  a  state  hospital  for  the  insane  is  unconstitu- 
tional.   But  this  contention  can  not  be  upheld. 

"An  insane  person  is  liable  for  the  reasonable  value 
of  things  furnished  to  him,  necessary  for  his  support. 
(Civ.  Code,  §  38.)  This  was  so  at  common  law,  where 
the  necessaries  were  furnished  by  an  individual,  and 
we  have  never  seen  a  case,  and  do  not  think  any  can  be 
found,  holding  that  this  rule  comes  in  conflict  with  any 
provision  of  the  constitution  of  this  state  or  any  other 
state  of  the  Union.  We  see  no  reason  why  the  same 
rule  should  not  apply  to  a  state  hospital  for  the  insane, 
which  does  and  furnishes  for  the  insane  person  only 
those  things  required  by  the  law  of  the  state.  Cer- 
tainly, those  things  which  are  required  by  law  to  be 

24—80  KAN. 
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done  and  furnished  for  an  insane  person  may  safely  be 
classed  as  necessaries. 

"The  contention  of  appellant  based  on  the  theory 
that  these  hospitals  are  charitable  and  eleemosynary 
institutions,  and  should  not  be/Converted  into  boarding- 
houses,  finds  a  ready  answer.  It  is  as  necessary  to 
have  institutions  for  the  restraint  of  the  insane, 
whether  they  be  rich  or  poor,  as  it  is  to  have  prisons 
and  almshouses;  and  these  institutions  for  the  insane 
are  charitable  only  so  far  as  the  legislature  makes  them 
so.  There  is  nothing  in  the  constitution  inhibiting  lawa 
extending  charity  to  people  in  need  of  it;  but  it  is  not 
necessary  to  esftend  charity  to  those  who  are  able  to 
support  themselves;  mdeed,  it  would  be  unreasonable 
to  do  so. 

"A  law  in  effect  requiring  that  patients  at  the  hos- 
pitals for  the  insane  shall  be  there  supported  out  of 
their  own  estates  is  wise  and  reasonable,  and  does  not 
come  within  any  inhibition  of  the  constitution  against 
class  legislation.  ...  It  is  not  double  taxation, 
nor  taxation  at  all,  to  require  a  man  to  be  supported 
out  of  his  own  estate.  The  money  ordered  paid  herein 
is  for  the  maintenance  of  the  patient.  It  goes  to  the 
support  of  the  hospital  only  because  of  the  presence  of 
the  patient  therein."    (Pages  558,  559.) 

The  same  view  was  further  emphasized  in  State 
Com.  in  Lunacy  v.  Eldridge,  7  Cal.  App.  298.  And  in 
Guthrie  County  v.  Conrad,  133  Iowa,  171,  the  con- 
clusion reached  was  thus  stated : 

"The  law  requires  the  parent  to  support  his  minor 
child,  and,  whenever  public  policy  or  the  welfare  of  the 
child  demands  that  it  be  cared  for  in  a  hospital 
for  the  unfortunate,  compensation  therefor  may  un- 
doubtedly be  required,  not  as  a  proportionate  share  in 
the  burdens  of  government,  but  because  of  the  special 
relationship.  It  is  a  matter  of  general  knowledge  that 
state  hospitals  care  for  and  treat  a  great  many  patients 
who  have  no  property,  and  for  whose  support  no  one 
else  is  liable.  This  necessitates  a  general  tax  for  the 
support  of  such  institutions,  and  the  mere  fact  that 
the  defendant  has  contributed  his  proportionate  share 
of  the  amount  required  to  meet  such  expense  does  not 
necessarily  render  section  2297  open  to  a  charge  that 
it  imposes  a  tax."    (Page  175.) 
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The  conclusion  reached  in  the  Nebraska  case  re- 
ferred to  is  obviously  not  due  to  any  peculiarity  of  the 
constitution  of  that  state,  but  to  the  conception  of  the 
court  of  the  reasonableness  of  the  statute  involved. 
The  provision  there  invoked  in  regard  to  taxation  is 
not  strikingly  different  from  those  found  elsewhere, 
and  corresponds  in  a  general  way  with  the  requirement 
of  the  Kansas  constitution  that  the  rate  of  taxation 
shall  be  uniform  and  equal.  (Art.  11,  §  1.)  We  see  no 
inequality,  in  any  such  sense  as  to  involve  a  violation 
of  this  requirement,  in  compelling  a  citizen  to  con- 
tribute his  proportionate  share  as  a  taxpayer  for  the 
support  of  an  institution  for  the  care  of  the  insane, 
and  also  to  pay  for  his  own  maintenance  there.  What 
is  paid  as  taxes  is  for  the  benefit  of  the  public.  What 
is  paid  for  the  support  of  an  individual  is  for  his  own 
benefit.  Whether  all  patients  at  the  state  hospital  for 
the  insane  shall  be  maintained  at  the  public  charge,  or 
whether  those  possessed  of  sufficient  property  shall  be 
required  to  pay  their  way,  is  purely  a  matter  of  policy, 
to  be  determined  by  the  legislature. 

Whether  in  the  absence  of  a  statute  the  estate  of  an 
insane  person  is  chargeable  with  the  expense  of  his 
maintenance  at  a  public  institution  is  a  question  upon 
which  there  is  some  conflict  in  the  authorities.  In 
Board  of  Commissioners  of  Montgomery  County  v.  Ris^ 
tine,  Adm'r.,  124  Ind.  242,  the  court  decided  it  in  the 
negative,  saying: 

"It  is  a  thoroughly  settled  proposition  that  where 
one  is  received  into  a  charitable  institution  for  support 
or  treatment  the  law  raises  no  implied  obligation  to 
pay  in  the  absence  of  a  contract.  When  an  individual 
is  received  into  an  institution  established  solely  for 
benevolent  purposes  the  law  refers  his  reception,  and 
the  relief  administered  to  him,  to  motives  of  charity, 
unless  the  charter  or  by-laws  of  the  society  or  in- 
stitution provide  that  compensation  may  and  shall  be 
charged.  An  institution  or  society,  no  more  than  an 
individual,  can  assume  to  be  dispensing  charity  and  at 
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the  same  time  create  a  pecuniary  obligation  against 
one  to  whose  necessities  it  ministers."    (Page  246.) 

Two  of  the  five  judges  dissented,  upon  grounds  thus 
stated: 

"The  decedent  was  an  insane  person,  and  his  con- 
dition was  such  that  the  public  good,  as  well  as  his  own 
benefit,  required  that  he  be  confined.  He  had  an  ample 
estate  to  compensate  those  who  might  care  for  him, 
but  no  private  person  could  be  found  prepared  and 
willing  to  assume  the  burden  and  responsibility. 

"The  appellant  was  so  situated  that  it  could  take  the 
decedent  to  its  poor  asylum  and  give  him  proper  care 
and  attention  without  in  any  way  abridging  the  rights 
or  privileges  of  others  support^  at  said  institution. 
Under  such  circumstances  we  can  imagine  no  satis- 
factory reason  why  the  appellant  should  not  be  re- 
imbursed."  (Page  248.) 

Such  liability  is  denied  in  these  cases :  Montgomery 
Co.  V.  Gupton,  139  Mo.  303;  County  of  Oneida  v. 
Bartholomew,  89  N.  Y.  Supr.  Ct.,  80,  affirmed  151  N. 
Y.  655 ;  State  v.  Colligan,  128  Iowa,  536. 

These  cases  have  a  contrary  tendency:  McNairy 
County  V.  McCoin,  101  Tenn.  74 ;  Dandurand  v.  County 
of  Kankakee,  96  111.  App.  464 ;  Palmer  v.  Hospital,  10 
Kan.  App.  98. 

Most  of  the  cases  cited  in  notes  10,  11  and  12  to 
paragraph  2,  in  volume  22  of  the  Cyclopedia  of  Law 
and  Procedure,  at  page  1176,  are  controlled  by  statute. 
Where  the  expense  is  sought  to  be  charged,  not 
upon  the  estate  of  the  insane  person,  but  upon  those 
ordinarily  under  an  obligation  to  support  him,  the 
question  may  be  affected  by  other  considerations,  as  is 
indicated  in  Richardson  v.  Stuesser,  125  Wis.  66. 

But  we  are  not  required  to  decide  what  the  rule 
might  otherwise  be,  for  we  conclude  that  the  liability 
in  the  present  instance  is  determined  by  the  statute. 
The  earliest  enactment  bearing  upon  the  matter  was 
chapter  92  of  the  Laws  of  1859  (Gen.  Stat.  1901, 
§§  3941-3986),  which  remained  in  force  until  repealed 
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by  section  1  of  chapter  299  of  the  Laws  of  1905.  This 
act  provided  (Gen.  Stat.  1901,  §§  3983-3986)  that  the 
probate  court  should  make  an  order  for  the  "restraint, 
support  and  safe-keeping"  of  any  person  who  should 
be  ''so  far  disordered  in  his  mind  as  to  endanger  his 
own  person  or  the  person  or  property  of  others,"  the 
expense  to  be  paid  by  the  guardian  out  of  his  estate, 
or  by  the  person  under  obligation  to  support  him,  or 
in  default  of  this  by  the  county,  in  which  case  a  right 
of  reimbursement  should  accrue  against  any  one  bound 
for  his  maintenance.  These  provisions,  although  not 
directly  determinative  of  the  question  here  involved, 
are  important  as  showing  the  policy  of  the  state  from 
the  time  of  its  organization  to  have  been  to  hold  in- 
divic^uals  liable  for  the  cost  of  caring  for  insane  persons 
who  are  restrained  primarily  for  the  common  good  and 
the  expense  of  whose  maintenance  has  been  borne  in 
the  first  instance  by  the  public.  After  a  state  asylum 
for  the  insane  had  been  established  for  some  years  a 
law  was  passed  in  relation  to  it  which  was  in  force 
when  the  inquiry  into  Freitag's  mental  condition 
was  instituted.  (Laws  1870,  ch.  20;  Gen.  Stat.  1889, 
§§  3723-3733.)  In  section  3  of  this  act  (Gen.  Stat. 
1889,  §  3725)  a  form  -was  prescribed  for  a  warrant 
directing  the  steward  to  receive  a  patient  and  maintain 
him  either  at  the  expense  of  the  county,  or  of  his 
"guardian  or  person  to  bear  the  expense,"  as  the  facts 
might  require.    Section  4  read : 

"If,  in  determining  the  matter  of  maintenance,  the 
court  shall  find  that  a  person  adjudged  to  be  insane  has 
sufficient  means  for  his  maintenance  and  that  of  his 
family,  if  he  have  one,  without  impoverishment,  he  shall 
order  his  guardian  or  other  legal  representative  to  pay 
for  his  maintenance  out  of  the  proceeds  of  the  estate 
of  such  insane  person.  But  if  the  court  shall  find  that 
he  has  no  estate,  or  not  sufficient  for  his  maintenance 
and  that  of  his  family  without  impoverishment,  or  if 
he  be  a  minor,  and  his  parents  are  not  able  to  maintain 
him  away  from  home,  the  court  shall  deliver  to  the  clerk 
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of  the  board  of  county  commissioners  of  the  proper 
county  a  certificate  in  form  as  follows:   Certificate. 

In  the  matter  of  the  insanity  of  A.  B.,  of county. 

To  the  board  of  county  commissioners  of county : 

A.  B.,  a  citizen  of  this  county,  was,  after  due  examina- 
tion had  in  this  court  on  the day  of ,  187 — ; 

adjudged  to  be  insane,  and  not  having  sufficient  means 
known  to  this  court  for  his  maintenance,  was,  by  an 

order  of  this  court,  placed  in  custody  of (name 

of  person  or  officer),  for  maintenance  at  the  expense  of 
the  county.    C.  D.,  Probate  judge.    (Seal.) 

"When  an  itemized  and  verified  account  shall  be  pre- 
sented to  the  board  of  county  commissioners  an  order 
shall  be  issued  for  its  payment  out  of  the  county  treas- 
ury if  the  amount  is  found  reasonable." 

Provision  was  made  in  the  two  succeeding  sections 
for  the  admission  of  patients  at  private  expense  upon  a 
physician's  certificate. 

In  1875  it  was  enacted  "that  the  expense  of  keeping 
and  maintaining  the  insane  of  the  state  in  the  insane 
asylum  shall  be  paid  out  of  the  state  treasury ;  provided, 
this  act  shall  not  affect  any  existing  law  which  requires 
any  person  or  persons  to  pay  for  the  maintenance  of 
such  insane  person."    (Laws  1875,  ch.  110,  §  1.) 

A  new  act  for  the  government  of  the  state  insane 
asylum  was  passed  in  1879,  one  section  of  which  reads : 

"Whenever  necessary,  the  superintendent  shall  cause 
clothing  to  be  issued  to  patients  in  the  asylum.  All 
issues  to  indigent  persons  shall  be  charged  to  the  state ; 
all  other  issues  shall  be  charged  to  the  parent  or  guar- 
dian of  the  person  to  whom  the  issue  shall  be  made,  and 
the  account  therefor  shall  be  forwarded  with  the  ac- 
count for  board."     (Laws  1879,  ch.  113,  §  5.) 

These  provisions  manifested  a  purpose  on  the  part  of 
the  legislature  to  continue  in  the  case  of  patients  cared 
for  in  the  state  asylum  the  same  policy  with  regard  to 
the  expense  of  their  maintenance  that  had  been  in  force 
for  years  in  the  case  of  insane  persons  cared  for,  not 
necessarily  at  a  public  institution,  but  under  the  con- 
trol of  public  officers — ^that  is,  the  policy  of  requiring 
the  property  of  an  insane  person,  so  far  as  not  needed 
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for  the  support  of  those  dependent  upon  him,  to  be  ap- 
plied to  the  reimbursement  of  the  public  for  its  ex- 
penditure made  on  his  account.  The  evident  purpose 
of  the  statute  of  1875  was  to  transfer  from  the  county 
to  the  state  the  expense  of  caring  for  indigent  patients, 
without  affecting  the  liability  of  those  having  sufficient 
means  for  their  own  support. 

In  the  codification  of  the  laws  in  relation  to  the  state 
charitable  institutions  in  1901  a  new  form  of  warrant 
for  the  commitment  of  a  person  to  the  state  hospital  for 
the  insane  was  prescribed,  in  which  the  superintendent 
is  directed  to  receive  and  maintain  such  person  "at  the 
expense  of  the  state  of  Kansas."  (Laws  1901,  ch.  353, 
§  60.)  It  can  not  be  supposed,  however,  that  if  the 
legislature  had  intended  to  change  the  law  regarding 
individual  liability  for  the  expense  of  caring  for  persons 
committed  to  the  state  hospital  for  the  insane  it  would 
have  indicated  so  radical  a  departure  from  its  previous 
policy  by  merely  changing  the  phraseology  of  a  blank 
form  of  commitment.  The  words  quoted  must  be  in- 
terpreted as  meaning  that  the  subject  of  the  commit- 
ment is  to  be  maintained  at  the  expense  of  the  state 
(as  distinguished  from  the  county),  subject  to  its  right 
of  reimbursement  where  any  property  is  available  for 
the  purpose. 

The  record  of  the  hearing  which  resulted  in  Freitag's 
being  adjudged  insane  recites  a  finding  by  the  probate 
court  that  he  was  without  sufficient  means  for  his  sup- 
port and  an  order  that  his  maintenance  should  be  at  the 
expense  of  the  state,  and  the  warrant  issued  in  the  case 
directed  the  steward  of  the  asylum  so  to  maintain  him. 
The  administrator  contends  that  this  shows  an  adjudi- 
cation against  the  right  of  the  state  asserted  in  this 
proceeding.  We  think,  however,  that  the  purpose  of 
the  judicial  inquiry  into  the  financial  condition  of  the 
insane  person  is  rather  to  advise  -the  public  officers  of 
his  situation  in  that  regard  than  to  determine  the  right 
of  the  state  to  reimbursement  for  the  expense  incurred 
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in  his  behalf.  At  all  events  nothing  is  decided  by  it 
except  his  circumstances  for  the  time  being.  Although 
he  may  be  destitute  when  committed,  any  after-acquired 
property  can  be  applied  to  his  support ;  and  although  he 
may  then  have  abundant  means,  their  subsequent  loss 
will  cast  the  cost  of  his  maintenance  upon  the  state. 
Whether  a  claim  exists  against  his  estate  for  his  care  at 
the  hospital  at  any  given  time  depends  upon  whether  at 
that  time  he  had  sufficient  property  for  the  purpose. 
This  is  a  question  of  fact  upon  which  the  state  is  not 
concluded  by  the  finding  made  at  the  time  of  his  com- 
mitment. 

In  a  revision  of  the  act  concerning  insane  persons  it 
has  been  provided  that  "in  all  cases  of  insane  persons 
admitted  to  the  state  hospitals,  either  with  or  without 
bond,  the  state  may  recover  the  per  capita  cost  of  the 
maintenance,  care  and  treatment  of  the  inmates  of  such 
state  hospital  and  clothing  and  funeral  expenses  from 
the  estate  of  such  person."  (Laws  1907,  ch.  247,  §  32.) 
In  view  of  the  conclusions  already  stated  it  is  not  neces- 
sary to  decide  whether  this  provision  would  operate 
retrospectively  so  as  to  confer  upon  the  state  any  right 
of  action  that  did  not  already  exist  against  Freitag's  ad- 
ministrator. 

The  judgment  is  affirmed. 


Bertha  J.  Bain  v.  Arthur  Peyton. 

No.  16.074. 
SYLLABUS   BY  THE  COURT. 

Evidence — Location  of  Boundary-line — Survey,  In  an  action 
of  ejectment,  where  the  controversy  depends  upon  the  location 
of  the  boundary-line  between  lands  owned  by  the  parties  to 
the  action,  evidence  may  be  produced  to  establish  such  Jine 
other  than  a  survey  made  under  article  12  of  chapter  25  of 
the  General  Statutes  of  1901  (§  1797  et  seq.),  when  no  such 
survey  has  been  made. 
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2.  Same,     In  such  a  case  a  survey  made  by  a  county 


surveyor  or  his  deputy,  not  in  compliance  with  the  provisions 
of  article  12  of  chapter  25  of  the  General  Statutes  of  1901, 
is  admissible  in  evidence,  and  should  not  be  excluded  or  dis- 
regarded. 

Error  from  Lyon  district  court;  Frederick  A. 
Meckel,  judge.    Opinion  filed  June  5, 1909.    Reversed. 

E.  N.  Evans,  for  the  plaintiff  in  error. 
L.  B.  Kellogg,  C.  M.  KeUogg,  and  W.  L.  Huggins,  for 
the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  This  was  an  action  of  ejectment,  com- 
menced by  Bertha  J.  Bain,  in  the  district  court  of  Lyon 
county,  to  recover  the  possession  of  about  an  acre  and  a 
half  of  land  from  the  defendant,  Arthur  Peyton.  These 
parties  owned  and  occupied  adjoining  tracts  of  land, 
and  disagreed  as  to  the  location  of  the  boundary-line 
between  them.  On  account  of  this  disagreement  each 
claimed  to  be  the  owner  of  the  strip  of  land  in  contro- 
versy. The  land  in  dispute  is  about  six  rods  and  four 
feet  wide  at  one  end,  and  eight  rods  and  nine  feet  wide 
at  the  other,  extending  the  entire  length  of  the  tract 
divided  by  the  disputed  line.  The  plaintiff  filed  an  or- 
dinary petition  in  ejectment,  and  the  defendant  an- 
swered with  a  general  denial. 

Previous  to  1905  no  survey  had  been  made  to  locate 
this  disputed  line.  In  December,  1905,  the  county  sur- 
veyor, upon  the  request  of  Alexander  Pesrton,  the 
tenant  of  Arthur  Peyton,  made  a  survey  of  the  land. 
This  survey  was  made  in  all  respects  in  accordance 
with  the  recognized  rules  of  surveying,  and  accurately 
located  and  marked  the  true  boundary-line.  It  was 
not  initiated  and  conducted,  however,  in  accordance 
with  article  12  of  chapter  25  of  the  General  Statutes 
of  1901,  by  giving  notice  to  the  interested  parties.  The 
survey,  when  made,  was  preserved  and  recorded  by  the 


Digitized  by  LjOOQ IC 


378  SUPREME  COURT  OF  KANSAS. 

Bain  v.  Peyton. 

county  surveyor  in  the  records  of  his  oflSce.  For  the 
reason  that  this  survey  was  not  made  in  compliance 
with  this  statute  it  was  rejected  and  not  considered  by 
the  court  as  evidence.  The  trial  was  to  the  court,  with- 
out a  jury.    Findings  of  fact  were  made,  which  read: 

'*  (1)  That  the  survey  of  December  5, 1905,  petitioned 
for  in  the  name  of  Arthur  Pejrton,  the  owner  of  the 
south  half  of  lot  2  of  the  northwest  quarter  of  section 
18,  township  17,  range  10,  in  Lyon  county,  Kansas,  to 
establish  the  comers  and  boundaries  thereof,  the  same 
was  not  authorized  or  directed  by  the  defendant, 
Arthur  Peyton,  and  was  done  without  notice  to  him, 
and  without  his  consent,  and  the  same  was  not  and  is 
not  binding  upon  him ;  and,  as  to  him,  the  said  survey 
does  not  locate  or  establish  the  boundary-line  between 
the  south  half  of  lot  2  and  the  south  half  of  lot  1,  ad- 
joining on  the  east;  and  because  said  Arthur  Peyton  is 
not  so  bound  plaintiff's  right  to  recover  of  him  any  of 
the  land  sought  to  be  recovered,  all  of  which,  according 
to  said  survey,  is  in  the  south  half  of  fot  1,  can  not  be 
aided,  diminished  or  otherwise  affected  by  said  survey. 

"(2)  The  court  finds  that  the  defendant,  Arthur 
Peyton,  is  in  the  possession  of  the  land  in  controversy, 
but  that  the  evidence  is  insufficient  to  establish  that 
he  and  his  grantors  have  had  open,  notorious,  con- 
tinuous and  exclusive  possession  of  all  the  land  sought 
by  plaintiff  to  be  recovered  for  any  period  of  fifteen 
years ;  that  as  to  the  possession  had  by  them,  the  same 
has,  from  time  to  time,  varied  in  location  and  extent, 
and  has  been  either  permissible  or  disputed,  and  has 
not  been  hostile  and  adverse  so  as  to  entitle  said  Arthur 
Pejrton  to  a  decree  in  his  favor  adjudging  the  title  of 
the  land  to  him  by  virtue  of  adverse  possession. 

**(3)  The  court  further  finds  that  no  survey,  other 
than  that  of  December  5,  1905,  has  ever  been  made  to 
locate  or  establish  the  boundary-line  between  said  lots 
1  and  2 ;  that  prior  thereto  said  line  existed  only  theo- 
retically and  on  paper,  as  shown  by  the  plats  and  field- 
notes  of  the  United  States  government  survey  now  of 
record." 

Judgment  was  entered  against  the  plaintiff  for  costs, 
and  she  prosecutes  error.  The  court  evidently  was  of 
the  opinion  that  any  survey  not  made  in  compliance 
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with  the  statute  is  a  nullity  and  of  no  legal  force  or 
effect  whatever.  In  this  conclusion  we  can  not  concur. 
We  do  not  think  that  a  survey  in  accordance  with  this 
statute  constitutes  the  only  evidence  whereby  an  owner 
of  land  can  establish  the  boundaries  thereof.  Mani- 
festly such  evidence  would  be  the  most  satisfactory, 
but  in  the  absence  of  such  testimony  resort  may  be  had 
to  the  best  that  is  available.  The  object  of  this  statute 
is  to  furnish  a  means  whereby  landowners  can  perma- 
nently and  conclusively  settle  the  boundaries  of  their 
real  estate,  if  they  so  desire.  No  person  is  compelled, 
however,  to  have  his  lines  established  in  this  manner, 
unless  some  other  person  interested  in  the  same  line 
initiates  the  proceedings  prescribed  by  the  statute. 
Prior  to  1879  (Laws  1879,  ch.  177)  no  such  means  for 
the  permanent  establishment  of  boundary-lines  ex- 
isted, and  landowners  are  not  prohibited  from  still 
holding  their  real  estate  under  the  same  rules  as  to 
boundaries  that  existed  before.  As  indicating  that  the 
legislature  did  not  intend  to  make  this  law  exclusive, 
section  166  of  chapter  25  of  the  General  Statutes  of 
1868,  which  reads,  "Any  survey  made  by  any  county 
surveyor  or  his  deputy  shall  be  evidence  in  any  court  in 
this  state,  but  shall  not  be  conclusive,"  has  been  the 
law  ever  since  it  was  enacted  as  part  of  the  law  of 
1868,  and  still  stands  as  section  1809  of  the  General 
Statutes  of  1901.  It  would  seem  that  other  surveys 
than  those  made  under  the  statutes  of  1879  have  been 
ever  since  recognized  by  the  legislature  as  probable 
and  proper,  or  this  section  would  have  been  repealed 
at  some  time  during  the  forty  years  since  its  enact- 
ment. It  was  expressly  decided  in  the  case  of  Schwab 
V.  Stoneback,  49  Kan.  607,  and  in  Holliday  v.  Maddox, 
39  Kan.  359,  that  such  surveys  are  admissible  as  evi- 
dence where  boundary-lines  are  in  dispute.  It  seems 
just  and  reasonable  that  where  one  person  wrongfully 
takes  possession  of  the  land  of  another  such  other 
should  have  the  right  to  recover  his  property  in  an 
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action  for  that  purpose,  and  to  establish  his  right,  aa 
in  other  cases,  by  the  best  evidence  which  he  is  able 
to  produce.  This  right  should  not  be  denied  or 
abridged  until  the  legislature  has  clearly  and  une- 
quivocally expressed  an  intent  to  do  so. 

We  think  the  court  erred  in  refusing  to  consider  thia 
survey,  as  evidence.  It  was  admissible,  although  not 
conclusive.  The  defendant  might  overthrow  it,  if  he 
could,  by  countervailing  proof.  The  point  involved  waa 
the  true  location  of  the  disputed  boundary-line.  It  waa 
a  question  of  fact  to  be  determined  upon  the  evidence. 
As  no  survey  has  ever  been  made  under  the  law  of 
1879,  that  law  has  no  application  to  the  case. 

For  the  error  in  refusing  to  consider  the  survey  of- 
fered as  evidence  the  judgment  of  the  district  court  ia 
reversed,  with  direction  to  grant  a  new  trial  and  pro- 
ceed in  accordance  with  the  views  herein  expressed. 


Michael  Heery  et  al.,  as  Executors,  etc.,  v. 
Maggie  Reed. 

No.  16,076. 
SYLLABUS  BY  THE  COURT. 

Evidence — Transactions  Had  with  Deceased  Persons — Imma- 
terial Error,  The  plaintiff  was  not  competent  to  testify  in 
her  action  against  the  executor  in  regard  to  her  services  in 
nursing  and  caring  for  deceased  and  of  other  transactions  had' 
personally  with  deceased,  but  as  the  same  facts  were  shown 
by  other  testimony  and  there  was  in  fact  no  contradictory  or 
conflicting  testimony  on  the  subjects  the  error  in  the  admission 
of  the  testimony  is  not  material. 

Contracts — Statute  of  Frauds — Statute  of  Limitations — Re- 
nunciation— Election  of  Remedies — Fraud.  Under  an  oral 
agreement  a  girl  was  received  into  the  home  of  decedent  to. 
live  with  and  work  for  him  until  the  death  of  himself  and  wife, 
in  consideration  of  which  she  was  to  receive  the  property  of 
decedent  at  his  death.  In  execution  of  this  agreement  she 
faithfully  served  decedent  for  twenty-two  and  one-half  years. 
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and  until  her  discharge  a  few  years  before  his  death,  when  he 
paid  her  $200  on  account  and  at  th^  same  time  fraudulently 
induced  her  to  sign  a  receipt  containing  a  provision  of  which 
she  was  not  aware  acknowledging  payment  in  full  of  all  debts 
and  demands,  and  when  he  died  it  was  found  that  no  pro- 
vision had  been  made  by  will  or  otherwise  to  compensate  her 
for  her  services  under  the  agreement.  Held:  (1)  The  contract, 
although  not  in  writing,  is  enforceable.  (2)  As  per- 
formance of  the  contract  was  to  be  completed  and  compensa- 
tion paid  at  the  death  of  decedent  and  his  wife  the  statute  of 
limitations  would  not  ordinarily  begin  to  run  against  plain- 
tiflTs  cause  of  action  for  her  services  until  that  event  trans- 
pired. (3)  The  fact  that  there  was  a  renunciation  of  the 
contract  by  the  decedent  before  his  death  did  not  compel  plain- 
tiff to  end  the  contract  relation.  She  was  at  liberty  to  keep 
the  contract  alive  and  await  the  time  for  final  performance 
specified  in  the  contract.  (4)  The  testimony  sufficiently  sus- 
tains the  findings  and  verdict  rendered  in  her  favor. 

Error  from  Shawnee  district  court;  Alston  W. 
Dana,  judge.    Opinion  filed  June  5,  1909.    Affirmed. 

A.  F.  Williams,  0.  E.  Hungate,  and  C.  A.  Magaw,  for 
the  plaintiffs  in  error. 

D.  H.  Branaman,  and  /.  B.  Larimer,  for  the  defend- 
ant in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  action  was  brought  by  Maggie 
Reed  to  recover  from  the  estate  of  Patrick  Devenney, 
deceased,  for  services  performed  by  her  for  Patrick 
Devenney  in  his  lifetime  under  an  agreement  that  she 
should  live  with  and  work  for  the  Devenneys  and  have 
all  Devenney's  property  at  his  death.  Patrick  Deven- 
ney and  his  wife,  being  childless,  took  Maggie  into  the 
family  when  she  was  about  six  years  old,  and  she  lived 
si  Devenney's  and  served  them  faithfully  as  companion, 
chore-girl,  nurse,  seamstress,  farm-hand  and  house- 
keeper until  she  was  twenty-nine  years  of  age.  Mrs. 
Devenney  was  sick  for  a  considerable  time  before  her 
death,  and  Maggie  nursed  and  cared  for  her  in  addition 
to  doing  the  ordinary  household  work.    After  the  death 
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of  Mrs.  Devenney,  which  occurred  in  1894,  Maggie  had 
entire  charge  of  the  house,  and  both  before  and  after- 
ward did  a  great  deal  of  laborious  service  in  feeding 
hogs  and  cattle,  milking  cows,  cutting  wood  and  plant- 
ing and  harvesting  crops.  Mr.  Devenney  appears  ta 
have  been  well  satisfied  with  her  conduct  and  work  un- 
til he  learned  that  she  had  married  Bob  Reed,  when  he 
ordered  her  to  leave  the  place.  About' that  time  Deven- 
ney paid  her  $200,  and  she  signed  a  receipt  for  the 
amount,  which,  among  other  things,  stated  it  was  "in 
full  of  all  dues  and  demands  and  debts  whatsoever."^ 
When  Mr.  Devenney  died  a  will  was  found  making  dis- 
position of  all  of  his  property,  but  no  part  of  the  prop- 
erty was  given  to  Maggie,  nor  was  any  provision  made 
to  pay  for  her  services. 

In  1907  she  presented  a  claim  against  the  estate,  and 
a  trial  before  a  jury  in  the  probate  court  resulted  in  an 
award  of  $5800.  An  appeal  was  taken  to  the  district 
court,  and  upon  a  retrial  the  jury  fund  that  she  was  en- 
titled to  recover  $4924.43.  In  answer  to  special  ques- 
tions the  jury  found  that  she  had  resided  in  the  Patrick 
Devenney  home  twenty-two  and  one-half  years,  that 
there  was  a  special  contract  entered  into  between  the 
plaintiff  and  Devenney  in  regard  to  compensation  for 
services,  and  that  it  was  agreed  that  if  she  would  there^ 
after  remain  in  his  home  she  should  upon  his  death  re- 
ceive his  property.  It  was  also  found  that  in  August, 
1900,  Patrick  Devenney  had  given  her  $200,  but  that 
the  receipt  signed  by  her  acknowledging  payment  in  full 
was  fraudulently  obtained,  and  that  she  was  induced  by 
Patrick  Devenney  to  sign  the  receipt  without  knowing 
its  contents. 

The  first  contention  is  that  some  of  the  testimony 
given  by  Maggie  trenched  upon  the  rule  of  section  322 
of  the  civil  code,  which  prohibits  a  party  in  an  action 
against  an  executor  from  testifying  in  his  own  behalf 
in  respect  to  any  transaction  had  personally  with  the 
deceased.     Much  of  the  testimony  objected  to,  which 
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related  to  work  done  by  Maggie  at  Devenney's,  was 
properly  received.  It  did  not  relate  to  personal  transac- 
tions with  Devenney  or  to  actions  in  which  Devenney 
participated.  However,  she  did  testify  that  she  had 
nursed  and  cared  for  Patrick  Devenney  during  a  pro- 
tracted illness,  and  there  was  also  some  other  state- 
ments which  might  be  regarded  as  such  personal  trans- 
actions as  are  forbidden  by  the  code.  In  Clifton  v. 
Meuser,  79  Kan.  655,  the  court  had  under  consideration 
the  meaning  of  a  personal  transaction  as  used  in  sec- 
tion 322  of  the  code,  and  held  that  it  meant  an  action 
participated  in  by  the  witness  and  the  decedent.  In 
that  case  it  was  said : 

"In  an  action  against  an  administrator  for  services 
in  nursing,  caring  for  and  boarding  the  decedent  the 
plaintiff  is  an  incompetent  witness  to  prove  the  fact  of 
their  performance,  unless  the  circumstances  are  shown 
te  have  been  such  that  acquiescence  by  the  decedent  is^ 
not  inferable  therefrom."    (Syllabus.) 

Although  some  of  the  testimony  of  Maggie  was  not 
competent,  its  admission  can  not  be  regarded  as  ma- 
terial error.  There  was  competent  testimony  given  by 
others  as  to  the  work  done  by  her  for  Devenney  which 
covered  practically  every  phase  of  the  objectionable 
testimony.  There  was  in  fact  no  contradictory  or  con- 
flicting evidence  on  these  features,  and  indeed  it  may  be 
said  that  there  was  no  real  controversy  in  the  case  in 
respect  to  the  work  done  by  Maggie  for  Devenney.  No 
prejudice  therefore  could  have  resulted  from  the  ad- 
mission of  the  erroneous  testimony,  and  a  judgment  can 
never  be  reversed  for  an  error  which  does  not  affect  the 
substantial  rights  of  the  adverse  party.  (Civ.  Code, 
§  140;  C.  B.  U.  P.  Rid.  Co.  v.  Butman,  22  Kan.  639; 
Osborne,  Ex'r,  v.  Young,  28  Kan.  769 ;  Bryant  v.  Stain- 
brook,  40  Kan.  356 ;  City  of  Kinsley  v.  Morse,  40  Kan. 
577 ;  Whitney  v.  Brown,  75  Kan.  678 ;  Casiudty  Co.  v. 
Colvin,  77  Kan.  561.) 

It  is  next  contended  that  there  was  no  enforceable 
contract  between  Maggie  and  Devenney,  and  that  the^ 
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evidence  in  the  case  does  not  support  the  findings  and 
verdict  of  the  jury.  It  is  argued  that  as  Maggie  be- 
came a  member  of  decedent's  family  she  stood  toward 
him  in  the  relation  of  parent  and  child,  and  that  there- 
fore no  promise  to  pay  for  services  should  be  implied, 
but  it  should  be  assumed  that  her  services  were  ren- 
dered from  considerations  of  duty  rather  than  for  pay- 
ment. Maggie's  right  to  compensation,  however,  does 
not  rest  upon  mere  implications  or  presumptions. 
There  was  testimony  of  an  express  agreement  to  pay 
for  the  services  to  be  rendered.  In  Griffith  v.  Robert- 
son, 73  Kan.  666,  Mr.  Justice  Graves  remarked : 

"In  accordance  with  a  wise  and  beneficent  public 
policy,  designed  to  protect  and  preserve  the  relations 
which  belong  to  the  home  ana  the  family  fireside, 
the  law  presumes  all  such  services  to  have  been  ren- 
dered solely  from  considerations  of  filial  affection  and 
duty.  This,  however,  like  any  other  presumption  of 
fact,  may  be  overcome,  and  a  contract,  if  any  existed, 
may  be  established  by  any  competent  evidence."  (Page 
671.) 

The  trial  court  advised  the  jury  that  Maggie  could 
not  recover  unless  they  found  that  there  was  a  contract 
or  mutual  understanding  that  she  should  be  compen- 
sated for  her  services  out  of  the  estate  of  Patrick  De- 
venney  after  the  decease  of  himself  and  wife,  and  upon 
testimony  which  is  deemed  sufficient  the  jury  found 
that  such  an  agreement  had  in  fact  been  made. 

It  is  said  that  the  contract,  not  being  in  writing,  was 
within  the  statute  of  frauds,  and  therefore  not  enforce- 
able. But  it  was  a  contract  which  admitted  of  full 
performance  within  a  year.  It  was  one,  too,  in  which, 
according  to  the  findings  of  the  jury,  there  was  per- 
formance on  the  part  of  Maggie  and  acceptance  on  the 
part  of  Devenney.  (A.  T.  &  S.  F.  Rid.  Co.  v.  English, 
38  Kan.  110.)  Contracts  of  a  similar  kind  have  been 
upheld  as  against  such  attacks  as  are  made  against  the 
one  in  question,  and  the  decisions  in  those  cases  specific- 
ally answer  most  of  the  contentions  presented  here. 
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{Grieham  v.  Lee,  61  Kan.  538 ;  Bonebrake  v.  Tauer,  67 
Kan.  827;  Griffith  v.  Robertson,  73  Kan.  666;  Anderson 
V.  Anderson,  75  Kan.  117;  Bichel  v.  Oliver,  77  Kan, 
696.) 

There  is  a  further  contention  that  Maggie's  cause  of 
action  was  barred  by  the  statute  of  limitations.  It  is 
doubtful  if  this  was  presented  to  or  decided,  by  the  dis- 
trict court.  Counsel  for  the  executors  made  a  state- 
ment- to  the  jury  of  the  defenses  on  which  they  would 
rely  and  did  not  enumerate  the  statute  of  limitations. 
In  any  event  the  statute  does  not  bar  a  recovery.  The 
claim  is  made  that  Maggie's  cause  of  action  accrued 
when  she  was  discharged,  and  that  three  years  after 
that  time  it  became  barred.  According  to  the  contract 
found  by  the  jury  Maggie's  term  of  service  was  to  con- 
tinue until  Patrick  Devenney  and  his  wife  should  die, 
and  compensation  for  her  services  was  to  be  made  at 
their  death.  Ordinarily  the  statute  of  limitations  does 
not  begin  to  run  on  a  contract  for  a  continuing  service 
until  the  contract  has  been  fully  performed.  It  is  ar- 
gued that  when  Patrick  Devenney  dismissed  Maggie 
he  in  effect  repudiated  the  contract  and  that  set  the 
statute  in  motion.  The  discharge  operated,  it  is  true, 
as  a  breach  of  the  contract,  and  when  it  occurred  Mag- 
gie had  the  option  to  treat  the  contract  as  broken  and 
sue  for  damages.  On  the  other  hand,  Devenney  could 
not  force  his  renunciation  of  the  contract  upon  Maggie. 
She  was  art  liberty  to  treat  the  renunciation  as  inopera- 
tive and  to  hold  herself  In  readiness  to  do  that  which 
the  contract  required  of  her  and  await  the  death  of  the 
Devenneys  for  complete  performance  and  full  pay- 
ment. In  volume  25  of  the  Cyclopedia  of  Law  and'Pro- 
cedure,  at  page  1070,  it  is  said : 

"According  to  the  rule  that  where  one  party  to  an 
executory  contract  renounces  it  before  full  performance 
has  been  made  by  the  other  the  latter  is  not  bound  to 
continue  to  perform  but  may  sue  at  once  for  the  breach, 
it  is  held  that  the  statute  begins  to  run  from  the  time 
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of  the  renunciation.  But  in  order  for  this  rule  to  ap- 
ply the  party  to  whom  the  renunciation  is  made  must 
accept  it  as  a  breach  and  treat  the  contract  as  at  an 
end." 

(See,  also,  Howard  v.  Daly;  61  N.  Y.  862;  Shields  v. 
Carson,  102  111.  App.  88 ;  Kadish  et  al.  v.  Young  et  al., 
108  111.  170;  Inman  v.  Cotton  MUls,  116  Tenn.  141; 
Smith  V.  Georgia  Loan  Co.,  113  Ga.  975 ;  Foss-Schneider 
Brewing  Co.  v.  Bullock,  59  Fed.  83 ;  In  re  Funk's  Estate, 
98  N.  Y.  Supp.  934;  Schoonover,  Executor,  v.  Vachon 
et  al.,  121  Ind.  8 ;  New  Brunswick  &  Canada  R.  Co.  v. 
Wheeler,  12  Fed.  377;  9  Cyc.  637.) 

Under  the  Verdict  it  must  be  assumed  that  Maggie 
did  not  acquiesce  in  the  renunciation  but  that  she  de- 
termined to  treat  the  contract  as  alive  and  subsisting 
until  Devenney's  death.  The  fact  that  Maggie  accepted 
a  partial  pasonent  does  not  prevent  the  recovery  of 
just  compensation.  She  appears  not  to  have  known 
that  the  receipt  included  a  clause  acknowledging  full 
payment  of  all  demands,  and  there  is  testimony  tend- 
ing to  show  that  the  signing  of  the  receipt  in  that  form 
was  accomplished  through  the  deceit  and  fraud  of  De^ 
venney.  According  to  her  testimony  the  200-dollar  pay- 
ment was  made  and  accepted  on  the  theory  that  it  was 
to  apply  on  account.  Such  a  pajrment  did  not  affect 
the  starting  of  the  statute  of  limitations  nor  prevent 
the  recovery  of  the  balance  due  for  her  services. 

There  is  some  complaint  of  the  instructions,  but  the 
objections  so  far  as  they  are  not  covered  by  the  com- 
ments already  made  are  not  deemed  to  be  material 

Finding  no  prejudicial  error  in  the  record  the  judg- 
ment is  affirmed. 
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'  David  Bourke  v.  James  J.  Spaight. 

No.  16,081. 
SYLLABUS  BY  THE  COURT. 

Negotiable  Instruments — Transfer  to  Innocent  Purchaser — 
Action  by  Maker  against  Payee— Costs — Attorney's  Fee,  The 
maker  of  a  negotiable  promissory  note  who  has  a  valid  de- 
fense but  who  is  compelled  to  pay  it  because  of  its  transfer 
to  an  innocent  purchaser  is  entitled  to  recover  from  the  payee 
what  he  has  been  compelled  to  pay.  And  if  when  sued  by  the 
indorsee  he  has  attempted  without  success,  but  in  good  faith 
and  with  reasonable  grounds,  to  show  that  the  plaintiff  was 
not  in  fact  an  innocent  holder,  so  that  he  might  make  his  de- 
fense upon  the  merits,  his  recovery  should  include  the  costs 
and  his  attorney's  fee  in  that  action. 

Error  from  Atchison  district  court;  Benjamin  F. 
Hudson,  judge.    Opinion  filed  June  5, 1909.    Affirmed. 

A.  B.  Crockett,  toT  the  plaintiff  in  error. 

'  Adams  &  Cordon,  and  John  F.  Kerrigan,  for  the  de- 
fendant in  error. 

« 
The  opinion  of  the  court  was  delivered  by 

•  Mason,  J. :  David  Bourke  sold  two  horses  to  James 
J.  Spaight,  taking  in  pajrment  a  negotiable  note,  which 
he  indorsed  to  R.  J.  Whalen.  Whalen  sued  upon  the 
note  and  Spaight  resisted  payment,  alleging  that  he  had 
rescinded  the  contract  of  purchase  and  restored  the 
horses  to  Bourke  because  they  had  proved  not  to  be  as 
'Warranted  and  represented.  Whalen  recovered  judg- 
ment, however,  upon  the  ground  that  he  was  an  inno- 
cent purchaser  of  the  note.  Spaight  then  sued  Bourke, 
alleging  his  version  of  the  facts,  and  recovered  the 
amount  of  the  Whalen  judgment,  including  costs  and 
his  attorney's  fee  in  that  action. 

Bourke  prosecutes  error,  and  contends  that  the 
former  judgment  was  an  adjudication  against  Spaight 
upon  the  issues  raised  in  the  second  suit.    There  is  no 
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ground  for  such  contention.  The  evidence,  both  record 
and  oral,  abundantly  showed  that  in  the  first  action  the 
court,  so  far  from  deciding  against  Spaight  his  contro- 
versy with  Bourke,  denied  him  a  hearing  on  that  mat- 
ter because  it  was  not  available  as  a  defense  against 
Whalen.  Nor  can  it  be  said  that  the  matter  was  one 
which  might  have  been  litigated  in  the  former  action. 
Spaight  desired  to  litigate  it  there,  but  was  refused  the 
opportunity. 

Bourke's  second  contention  is  that  the  present  action 
is  upon  the  warranty,  and  can  not  be  maintained  be- 
cause before  bringing  it  Spaight  had  elected  to  pursue 
an  inconsistent  remedy  by  restoring  the  horses  and  re- 
scinding the  contract.  This  action,  however,  does  not 
affirm  the  validity  of  the  note  between  the  maker  and 
the  payee,  but  is  brought  for  damages  resulting  from 
its  having  been  transferred  to  an  innocent  holder, 
thereby  compelling  its  pajrment  notwithstanding  its 
want  of  consideration.  That  such  an  action  will  lie  is 
beyond  question.  (Nashville  Lumber  Co.  v.  Fourth  Na- 
tional Bank,  94  Tenn.  374,  and  cases  cited  in  note  in  27 
L.  R.  A.  519 ;  Jones  v.  Crawford,  107  Ga*.  318 ;  Mader  v. 
Cool,  14  Ind.  App.  299 ;  Osborne  &  Co.  v.  Ehrhard,  37 
Kan.  413.  See,  also,  Delaney  v.  Implement  Co.,  79 
Kan.  126.) 

A  third  contention  is  that  Spaight  should  not  have 
been  permitted  to  recover  the  expense  he  incurred  in 
defending  the  action  brought  upon  the  note.  The  case 
last  cited  is  conclusive  to  the  contrary,  and  renders 
further  discussion  unnecessary.  (See,  also,  however,  1 
A.  &  E.  Encycl.  of  L.  355;  8  Cyc.  324;  Bank  v.  WiU- 
iams,  62  Kan.  431.) 

Objections  to  the  evidence  are  also  made,  but  are 
found  upon  examination  not  to  be  well  taken.  The 
judgment  is  affirmed. 
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The  State  op  Kansas  v.  Henry  Page. 

No.  16,086. 
SYLLABUS  BY  THE  CX)URT. 

MuRrast — Burden  of  Proof — Self-defense — Instructions.  In  a 
murder  case,  where  there  is  some  evidence  which  tends  to 
show  a  killing  in  self-defense  and  that  previous  threats  had 
been  made  by  the  deceased  against  the  defendant,  but  the  de- 
fendant makes  no  request  for  special  instructions  and  the 
court  instructs  the  jury  as  to  the  burden  of  proof  and  in 
general  terms  as  to  the  law  of  self-defense,  it  is  not  error  to 
fail  to  expand  the  instructions  on  those  subjects  so  as  to 
apply  them  to  tl^e  facts  which  the  defendant  claims  the  evi- 
dence shows. 

Appeal  from  Wyandotte  district  court;  J.  McCabe 
Moore,  judge.   Opinion  filed  June  5, 1909.   Affirmed. 

Fred  S.  Jackson,  attorney-general,  and  Joseph  Tag- 
gart,  county  attorney,  for  The  State. 

Daniel  J.  Maker,  and  Jacob  S.  Detwiler,  for  the  ap- 
pellant. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  appellant  was  charged  with  murder 
in  the  first  degree.  He  was  found  guilty  of  murder  in 
the  second  degree  and  sentenced  to  a  term  in  the  peni- 
tentiary of  not  less  than  ten  nor  more  than  twelve 
years. 

At  the  time  of  the  homicide  the  appellant  and  one 
Mary  Wilson  had  been  living  together  in  a  house  at  the 
foot  of  State  street,  on  the  river  bank,  in  Kansas  City. 
About  thirty  feet  distant  was  a  house  occupied  by 
Frank  Doyle,  the  deceased.  On  the  31st  day  of  May, 
1908,  at  about  dusk,  the  appellant  returned  from  his 
work.  At  this  time  Mary  Wilson  was  at  the  house  of 
Frank  Doyle.  She  had  the  key  to  her  house  with  her. 
The  appellant,  being  unable  to  enter  the  house  where 
he  lived,  went  to  the  house  where  the  deceased  lived 
to  inquire  for  her.     In  the  house  at  this  time  were 
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Frank  Doyle,  WiUiam  Poynter,  Mary  Wilson,  Ida 
Pierce,  and  Julia  DuSy.  It  was  a  one-story  house, 
with  the  door  opening  to  the  west.  The  appellant 
knocked  at  this  door  and  it  was  opened  by  Mary  Wilson. 
The  evidence  of  the  state  is,  in  substance,  that  at  this 
time  Frank  Doyle  was  sitting  in  a  chair  on  the  east 
side  of  the  room,  at  a  distance  of  about  twelve  feet 
from  the  door.  In  the  northwest  comer  of  the  room, 
about  ten  feet  from  where  he  was  sitting,  was  a  table, 
upon  which  the  supper  dishes  were  standing.  Doyle 
was  sitting  in  a  peaceful  and  contented  attitude,  his 
legs  crossed,  and  smoking  a  pipe.  When  the  door  was 
opened  the  appellant  requested  that  Mary  Wilson  come 
home  or  give  him  the  key  to  the  house.  She  replied: 
"I  *11  come  after  while,  but  I  am  not  ready  iust  yet." 
Appellant  stepped  inside  of  the  door,  said  "I  am  tired 
of  being  bulldozed,"  and  produced  a  pistol  and  at  once 
commenced  shooting  at  Doyle.  He  shot  five  times. 
When  the  first  shot  was  fired  Doyle  was  sitting  in  the 
chair  and  had  made  no  movement  and  had  not  spoken. 
The  shots  were  fired  in  quick  succession.  After  the 
second  shot  the  deceased  rose  and  fell  to  the  floor, 
where  he  died  without  speaking.  The  post-mortem 
examination  showed  that  a  bullet  passed  through  his 
body  from  left  to  right,  producing  the  wound  that 
caused  his  death,  and  that  there  were  two  bullet- 
wounds  in  his  arm. 

The  appellant  testified  for  himself,  and  there  was 
testimony  given  by  AJary  Wilson  which  tended  to  cor- 
roborate it,  that  at  the  time  appellant  asked  for  the 
key  Doyle  said  "What  the  hell  do  you  care  whether  she 
goes  home  or  not?"  and  that  he  started  toward  the 
kitchen  table,  picking  up  a  large  butcher-knife,  and 
assumed  a  threatening  attitude  toward  the  appellant. 

It  is  ui^ged  that  the  evidence  is  not  sufficient  to  sus- 
tain the  verdict,  but  the  testimony  of  Ida  Pierce,  Julia 
Duffy  and  William  Pojoiter  was  sufficient  to  support 
every  contention  made  by  the  state. 
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It  is  claimed  that  the  court  erred  in  overruling  an 
objection  to  a  question  put  to  appellant  on  cross-exami- 
nation as  to  whether  Mary  Wilson,  who  had  been  living 
with  him  for  several  years  as  his  wife,  was  white  or 
colored,  or  partly  colored.  It  is  claimed  that  the  ruling 
was  prejudicial.  The  record  shows  that  in  appearance 
Mary  Wilson  is  a  white  woman,  and  that  Ida  Pierce 
and  William  Poynter  are  both  white  persons.  All  were 
witnesses  before  the  jury.  Doyle,  the  deceased,  was  a 
negro,  and  the  appellant  is  a  negro.  It  seems  impos- 
sible that  the  question  and  answer  could  have  preju- 
diced him. 

Complaint  is  made  that  the  trial  court  failed  to  in- 
struct the  jury  fully  upon  the  law  of  self-defense;  that 
the  jury  should  have  been  instructed  whether  or  not 
the  appellant  was  bound  to  prove  his  plea  of  self- 
defense.  The  court  instructed  the  jury  as  to  the  burden 
of  proof,  and  stated  fairly  though  in  general  terms  the 
law  as  to  self-defense.  It  was  not  reversible  error  to 
fail  to  expand  the  instructions  or  to  apply  them  to  the 
peculiar  facts  in  the  case,  inasmuch  as  no  instructions 
were  asked  by  thfe  appellant.  (The  State  v.  Pfefferle, 
36  Kan.  90,  96;  The  State  v.  Peterson,  38  Kan.  204; 
The  State  v.  Rook,  42  Kan.  419 ;  The  State  v.  Sorter, 
52  Kan.  531,  545.) 

The  same  may  be  said  of  the  failure  to  instruct  par- 
ticularly with  reference  to  previous  threats  made  by 
deceased.  In  one  instruction  the  jury  were  told  that  if 
the  circumstances  were  sufficient  to  raise  in  the  mind 
of  the  appellant  a  belief  that  the  supposed  assailant 
intended  to  do  him  bodily  harm  he  had  a  right  to  stand 
his  ground  and  use  such  force  or  means  within  his 
power  as  reasonably  seemed  to  him  at  that  moment  to 
be  necessary  for  his  protection,  and  in  another  they 
were  instructed  that  if  the  affray  was  brought  on  by 
the  deliberate,  wrongful  act  of  the  appellant  the  plea 
of  self-defense  was  futile.  It  is  argued  in  this  connec- 
tion that  there  was  no  evidence  on  the  part  of  the  state 
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which  tended  to  show  that  the  appellant  at  the  time  he 
went  to  the  house  knew  that  Doyle  was  there.  But  the 
evidence  is  that  Doyle  had  been  living  there  for  a  long 
time,  claiming  it  as  his  home.  There  was  some  evi- 
dence offered  by  the  state  tending  to  show  that  appel- 
lant was  jealous  of  attentions  paid  to  Mary  Wilson  by 
the  deceased.  His  own  testimony  showed  that  they 
were  not  on  good  terms,  and  that  deceased  had  threat- 
ened him  with  violence  on  different  occasions. 

We  have  been  unable  to  discover  any  error  in  the 
record  affecting  the  substantial  rights  of  the  appellant, 
and  therefore  the  judgment  is  affirmed. 


The  State  op  Kansas  v.  T.  J.  Bassnett. 

No.  16,087. 
SYLLABUS  BY  THE  COURT. 

1.  Criminal  Law — **Crime  or  Misdemeanor,  Not  Amounting  to  a 
FeUmy."  The  "crime  or  misdemeanor,  not  amounting  to  a 
felony/'  mentioned  in  section  12  of  chapter  31  of  the  act  re- 
lating to  crimes  and  punishments  (Gen.  Stat.  1901,  §1997), 
need  not  necessarily  be  independent  of  and  separate  from  a 
homicide  intended  by  such  section  to  be  reduced  from  murder 
to  manslaughter  in  the  first  deg^ree,  but  it  may  be  involved  in 
and  constitute  a  part  of  such  homicide. 

2.  :-r-  Manslaughter  —  Attempt   to  Perpetrate   an  Assault, 

Where  a  homicide  is  committed  under  such  circumstances  as 
would  otherwise  be  murder,  it  may  be  reduced  to  man- 
slaughter in  the  first  degree  if  committed  while  attempting  to 
perpetrate  an  assault  or  other  crime  or  misdemeanor  less  than 
a  felony  upon  the  deceased. 

3.  Practice,  District  Court — Chcmge  of  Venue,  A  change  of 
venue  on  account  of  the  prejudice  of  the  inhabitants  of  the 
county  against  the  defaidant  should  not  be  granted  unless  it 
is  made  to  appear  to  the  satisfaction  of  the  court  that  the  de- 
fendant can  not  have  a  fair  trial  in  such  county  on  account  of 
such  prejudice. 

4.  New  Trial — Misconduct  of  Juror — Finding  of  Trial  Court 
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Conclusive,  Where,  upon  a  motion  for  a  new  trial,  it  is  con- 
tended that  a  juror,  after  being  impaneled  to  try  the  cause,, 
made  statements  indicating  that  he  entertained  a  decided  and 
hostile  opinion  against  one  of  the  parties,  which  is  denied,  and 
the  question  is  presented  to  the  court  upon  the  oral  testimony 
of  witnesses,  and  upon  the  hearing  the  court  decides  the 
question  by  denying  the  motion,  such  decision  will  be  deemed 
final  and  conclusive  here. 
5.  Criminal  Law — Instructions.  Instructions  examined  and  sus- 
tained. 

Appeal  from  Finney  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  June  5,  1909.  Af- 
firmed. 

Fred  S.  Jackson,  attorney-general,  and  Edgar  Rob-^ 
erta,  county  attorney,  for  The  State;  Orla  H.  Foster,, 
Fred  J.  Evans,  and  Fred  S.  Dunn,  of  counsel. 

Af.  W.  Sutton,  T.  A,  Scates,  A.  Hoskinson,  W.  R. 
Hopkins,  R.  W.  Hoskinson,  and  R.  J.  Hopkins,  for  the 
appellant. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  On  the  14th  day  of  September,  1907,  one 
W.  H.  Browning  was  shot  and  killed  in  Finney  county. 
John  T.  Reed  and  the  defendant,  T.  J.  Bassnett,  were 
jointly  charged  with  murder  in  the  first  degree  on  ac- 
count of  such  killing.  They  were  tried  separately. 
Reed  was  tried  first  aijd  found  guilty  of  murder  in  the 
second  degree.  The  defendant  was  subsequently  tried^ 
and  on  February  27,  1908,  was  convicted  of  man- 
slaughter in  the  first  degree,  and  on  March  28,  1908, 
was  sentenced  therefor  by  the  district  court  of  that 
county.  From  that  sentence  he  appeals  to  this  court. 
There  are  numerous  assignments  of  error,  but  they  are 
all  covered  by  four  principal  objections,  and,  the  argu- 
ment of  counsel  in  their  briefs  having  been  confined  to 
these,  none  other  will  be  considered  here. 

The  first  complaint  made  is  that  the  court  refused  to 
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grant  a -change  of  venue.    The  petition  for  this  applica- 
tion, omitting  formal  portions,  reads : 

"That  in  the  above  cause  and  court  he  is  charged  with 
murder  by  the  state,  jointly  with  one  John  T.  Reed,  who 
has  been  tried  and  convicted  of  murder  in  the  second 
degree,  in  said  county  and  court ;  that  the  people  from 
whom  the  jurors  were  drawn  in  Finney  county,  Kansas, 
are  so  biased  and  prejudiced  against  defendant  that  he 
can  not  have  a  fair  and  impartial  trial  therein ;  that  the 
cause  of  such  prejudice  and  bias  on  the  part  of  the  said 
people  is  that  there  was  tried  in  said  court  and  said 
county  two  cases  in  which  the  charge  was  the  same,  the 
one  of  said  cases  was  tried  quite  recently,  and  the  de- 
fendants in  said  two  cases  were  both  acquitted ;  that  the 
community  at  large  believes  they  ought  not  to  have  been 
acquitted,  and  a  great  amount  of  talk  was  had  about  it, 
among  the  people,  and  an  intense  feeling  grew  in  the 
vicinity  that  men  charged  as  defendant  is  should  be  con- 
victed, and  affiant  believes  that  Reed,  his  codefendant, 
was  sacrificed  to  that  feeling,  and  affiant  believes  that 
he  will  be  also,  if  the  case  is  tried  in  Finney  county, 
and  to  avoid  such  injustice  defendant  asks  that  this 
court  change  the  venue  of  this  case  to  some  court  in  said 
district  where  such  prejudice  does  not  exist." 

To  this  petition  was  appended  ninety-two  signers, 
who  made  oath  that  they  believed  the  statements  of  the 
petition  to  be  true.  The  alleged  homicide  was  com- 
mitted in  Garfield  township,  Finney  county,  and  the 
petitioners  were  all  residents  of  that  township.  They 
were  secured  by  the  defendant  and  a  justice  of  the 
peace,  who  administered  the  oath  to  each.  The  defend- 
ant and  one  of  the  petitioners,  J.  A.  Goodman,  were 
cross-examined  upon  the  hearing  of  the  application. 
This  cross-examination  disclosed  that  the  prior  cases 
mentioned  in  the  petition  as  having  caused  an  intense 
feeling  in  the  vicinity  must  have  been  cases  which  were 
tried  several  years  before  the  application  in  this  case 
was  made,  and  that  since  that  time  material  changes 
had  been  made  in  the  population  by  the  removal  from 
the  county  of  persons  familiar  with  the  circumstances 
surrounding  the  prosecutions  and  by  the  addition  of 
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new  settlers  in  the  county  and  township.  Mr.  Goodman 
had  lived  in  Garfield  township  twenty-two  years,  and 
was  not  acquainted  with  the  names  of  many  of  the  pe- 
titioners or  where  they  resided.  There  was  no  proof  to 
sustain  the  facts  involved  in  the  conclusions  of  the  peti- 
tion ;  the  showing  failed  to  make  a  prima  facie  case,  so 
far  as  Garfield  township  alone  was  concerned,  further 
than  the  petition  itself.  The  court,  in  denying  the  ap- 
plication, ordered  that  no  jurors  be  taken  out  of  this 
township.  We  are  unable  to  see  how  this  order  refus- 
ing a  change  of  venue  was  erroneous  or  prejudicial  to 
the  rights  of  the  defendant.  *  Section  177  of  the  crim- 
inal code  requires  that  where  proof  is  made  by  affidavits 
they  must  be  to  the  satisfaction  of  the  court,  which  they 
were  not  in  this  case.  The  statements  in  the  petition 
were  the  merest  conclusions,  unsupported  by  any  tan- 
gible facts.    (The  State  v.  Parmenter,  70  Kan.  513.) 

The  next  question  discussed  is  the  alleged  error  of 
the  court  in  overruling  the  defendant's  challenges  of 
jurors  for  cause,  whereby  his  peremptory  challenge^ 
were  exhausted  and  he  was  unable  to  secure  a  fair  and 
impartial  jury.  We  have  carefully  read  the  examina- 
tion of  each  juror  to  whom  the  challenge  of  the  de- 
fendant for  cause  was  overruled,  and  are  unable  to  find 
that  the  court  erred  in  any  of  such  rulings.  The  one 
to  which  the  defendant  makes  his  strongest  objection  is 
that  of  juror  F.  W.  Griggs,  whose  examination,  so  far 
^s  material,  reads : 

(Examination  by  the  state.) 

"Ques.  Mr.  Griggs,  you  reside  here  in  the  city? 
Ans.  Yes,  sir." 

"Q.  Mr.  Griggs,  have  you  ever  heard  this  case  dis- 
tjussed?    A.  Yes,  sir. 

"Q.  In  a  general  way  or  a  casual  way?  A.  In  both 
ways,  I  suppose. 

"Q.  Did  you  ever  talk  with  any  one  about  it?  A. 
Yes,  sir. 

"Q.  From  what  you  may  have  read  did  you  form  or 
express  any  opinion  as  to  the  guilt  or  innocence  of  the 
defendant?    A.   Well,  I  think  I  did." 
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"Q.  From  anything  you  might  have  heard,  did  the- 
parties  who  were  talking  state  any  of  the  facts  in  the 
case?  A.  They  were  just  simply  speaking  of  the  occur- 
rence. 

"Q.  Was  it  relative  to  the  case  of  The  State  against 
Bassnett  or  relative  to  the  case  of  The  State  against 
Reed?    A.  Well,  I  think  it  was  both. 

"Q.    Both?    A.  Yes,  sir. 

"Q.    You  read  it  in  the  newspapers?    A.  Yes,  sir. 

"Q.  Mr.  Griggs,  from  what  you  may  have  heard  .or 
read,  did  you  form  or  express  any  opinion  as  to  the- 
guilt  or  innocence  of  the  defendant,  T.  J.  Bassnett?  A. 
Well,  I  presume  I  did. 

"Q.  Is  that  such  an  opinion  as  it  would  require  evi- 
dence to  remove  it?    A.  It  certainly  would ;  yes,  sir. 

"Q.  Is  it  a  fixed  opinion  or  a  slight  opinion?  A. 
Well,  I  never  form  a  definite  opinion  in  regard  to  any- 
thing until  I  hear  all  of  it. 

"Q.  Then  it  is  a  slight  opinion?  A.  Well,  it  might 
be  that;  yes,  sir. 

"Q.  Then  you  have  no  fixed  opinion  at  this  time  as 
to  the  guilt  or  innocence  of  the  defendant,  T.  J.  Bass- 
nett?   A.  No,  I  think  not. 

"Q.  Do  you  know  of  any  reason  at  all,  Mr.  Griggs, 
if  you  were  chosen  to  sit  as  a  juror  to  try  this  case, 
why  you  should  not  render  a  fair  and  impartial  ver- 
dict under  the  law  and  the  evidence?  A.  I  have  no> 
prejudice  whatever. 

"Q.  If  there  was  a  killing,  have  you  any  opinion  as 
to  whether  the  killing  was  justifiable?  A.  I  certainly 
couldn't  have.'* 

(Examination  by  defendant.) 

"Q;  You  live  here  in  town,  Mr.  Griggs?  A.  Yes,, 
sir. 

"Q.  You  were  living  here  last  September?  A.  Yes, 
sir. 

"Q.  You  have  heard  wliat  purported  to  be  the  facts 
in  this  case?    A.  Yes,  I  have  heard  the  general  run. 

"Q.    You  read  about  it  in  the  papers?   A.    Yes,  sir. 

"Q.  You  have  an  opinion  in  regard  to  the  facts  of 
the  case?  A.  Well,  in  regard  to  what  I  have  heard,  I 
have  an  opinion ;  yes. 

"Q.  Well,  anything  you  may  have  heard  in  regard" 
to  the  matter,  did  you  believe  it?   A.    So  far  as  I  know. 

"Q.  Did  you  have  any  reason  to  disbelieve  it?  A^ 
No,  sir;  not  anything  to  the  contrary. 
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"Q.  Then,  as  a  matter  of  fact,  you  did  believe  it? 
A.  Well,  I  just  take  it  for  facts  until  I  know  it  to  be 
otherwise. 

"Q.  And  you  would  believe  it  until  the  contrary  was 
shown  ?   A.    Well,  I  naturally  would ;  yes. 

"Q.    You  read  ahout  it  in  the  papers?    A.  Yes,  sir. 

"Q.  And  you  remember  about  the  trial  in  the  dis- 
trict court  of  John  T.  Reed?  A.  I  knew  of  the  ver- 
dict. I  was  not  in  here  and  heard  any  of  it.  Of  course 
I  have  read  something  of  it;  yes. 

"Q.  And  so  you  have  formed  an  opinion  as  to 
whether  or  not  there  was  a  killing  had  taken  place? 
A.    Yes,  sir. 

"Q.  You  formed  an  opinion  as  to  whether  Mr. 
Browning  was  killed?   A.    Yes,  sir. 

"Q.  You  formed  an  opinion  as  to  where  it  was 
charged  to  have  taken  place?   A.    Yes,  sir. 

"Q.  You  formed  an  opinion  as  to  how  it  was  claimed 
he  came  to  his  death  ?   A.    Yes,  sir. 

"Q.  You  formed  an  opinion  as  to  who  it  was  claimed 
had  killed  Mr.  Browning?  A.  Yes,  I  read  the  papers 
in  regard  to  it. 

"Q.  Now,  you  have  an  opinion  as  to  all  of  those 
facts?  A.  I  have  an  opinion  in  regard  to  those  facts 
from  what  I  got  from  the  papers  and  casual  conver- 
sation with  people.  ' 

"Q.  Yes,  and  what  you  heard  in  regard  to  the  facts? 
A.    Yes,  sir. 

"Q.  Now,  that  being  the  case,  it  would  require  evi- 
dence from  the  defendant  to  justify  that  alleged  killing, 
wouldn't  it?   A.    I  would  go  according  to  the  evidence. 

"Q.  It  would  require  evidence  by  the  defense  in  this 
case  to  remove  those  things  from  your  mind  as  to  the 
alleged  killing  of  Mr.  Browning?  A.  Well,  to  put  it 
tnat  way,  I  suppose  it  would. 

"Q.  Well,  I  don't  want  to  take  any  advantage,  Mr. 
Griggs,  I  simply  want  to  get  at  your  state  of  mind. 
A.    Yes,  sir. 

"0.  It  would  require  evidence  from  the  defendant? 
A.  As  I  heard  the  case,  of  course  I  have  an  opinion  in 
regard  to  it. 

"Q.  And  it  would  require  evidence  from  the  de- 
fendant to  justify  him,  would  it  not?  A.  The  evidence 
might  change  my  opinion  if  it  was  to  the  contrary. 

"Q.    It  could  change?   A.    Yes,  sir. 
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**Q.  But  it  would  require  evidence,  would  it  not? 
A.    Certainly. 

"Q.  On  the  part  of  the  defense?  A.  Certainly;  I 
would  'go  according  to  the  evidence. 

"Q.  Well,  perhaps  ^ou  don't  just  catch  my  mean- 
ing. You  have  these  opinions,  and  you  have  an  opinion 
that  there  was  a  killing?   A.    Certainly. 

"Q.  You  have  an  opinion  that  this  defendant  was, 
concerned  in  that  killing?   A.    Yes,  sir. 

"Q.  Now,  it  would  require  evidence  to  your  mind  to. 
convince  you  that  he  acted  in  any  way  justifiable,, 
wouldn't  it?   A.    Yes. 

"Q.  From  the  frame  of  mind  tl^at  you  are  now  in^ 
you  would  require  that  kind  of  evidence  from  the  de* 
fendant  or  from  the  defense?  A.  Well,  I  believe  it 
would ;  yes. 

"Q.  Well,  aren't  you  certain  it  would,  in  your  mind? 
A.    Yes,  I  think  so. 

"Q.  And  then,  Mr.  Griggs,  could  you  go  in — enter 
into  the  trial  of  this  case  just  in  the  same  frame  of 
mind  as  though  you  had  never  heard  this  matter  talked 
about  or  never  heard  of  it  or  never  formed  any  opinion 
in  regard  to  it?  A.  No,  I  suppose  I  couldn't  hardly,, 
but  I  believe  I  could  be  just  as  fair  as  a  man  that  had 
never  heard  of  it. 

"Q.  But,  as  a  matter  of  fact,  it  would  require  tes- 
timony on  the  part  of  the  defendant  or  his  defense  ta 
justify  anything  that  may  have  taken  place,  as  you 
understand  and  know  them  at  this  time?  A.  Well,  I 
think  it  would ;  yes,  sir. 

"Q.  Well,  is  n't  that «  fact  that  it  would?  A.  Well,. 
I  suppose,  to  put  it  that  way,  it  would. 

(Further  examination  by  the  state.) 

"Q.  Mr.  Griggs,  you  say  you  have  an  opinion  that 
there  was  a  killing  took  place.  Was  that  from  what 
you  might  have  read  in  the  newspaper  or  heard  talked 
or  from  your  own  personal  observation  ?  A.  Well,  just 
what  I  read  of  it,  I  suppose,  or  maybe  I  heard  some- 
body say  there  was  a  killing. 

"Q.  Then  you  have  no  actual  knowledge  whatever 
of  the  killing,  if  there  was  one?  A.  Except  what  I 
have  read  and  heard ;  not  of  my  own  knowledge ;  no. 

"Q.  Mr.  Griggs,  if  the  evidence  showed  that  the 
killing  of  Browning  was  done  by  John  T.  Reed,  and 
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that  the  defendant,  Bassnett,  was  present,  have  you 
any  opinion  as  to  whether  the  kiljing  of  Browning  was 
justifiable  or  not?   A.    No. 

"Q.  I  will  ask  you  another  question,  Mr.  Griggs: 
Have  you  any  opinion  as  to— that  if  it  should  turn  out 
in  the  case  that  the  defendant  killed  W.  H.  Browning, 
have  you  any  opinion  now  as  to  whether  or  not  that 
was  done  in  self-defense?  A.  None  whatever;  not  a 
bit. 

"Q.  From  what  you  have  read  and  heard  about  the 
case,  I  will  ask  you  whether  you  have  any  bias  or 
prejudice  either  for  or  against  the  defendant?  A.  I 
don't  have  any  bias  against  anything  until  I  hear  it. 

"Q.  Well,  have' you  any  for  or  against  the  defendant 
at  all?   A.    Not  a  bit  in  this  case. 

"Q.  You  feel  that  your  mind  is  now  open  to  a  fair 
and  impartial  consideration  of  the  testimony  that  may 
be  introduced  before  you  ?   A.    Yes,  sir. 

"Q.  Then  you  t^an  give  the  defendant  a.  fair  and  im- 
partial trial  and  render  a  verdict  according  to  the  law 
and  the  evidence?   A.   Yes,  sir." 

In  connection  with  the  answers  of  this  juror  it  will 
be  well  to  consider  the  facts  upon  which  the  accusation 
against  the  defendant  depended.  Just  before  Brown- 
ing was  shot  the  defendant  had  in  his  possession  the 
gun  with  which  Reed  did  the  shooting,  giving  it  to  Reed 
at  his  request.  It  was  contended  by  Reed  that  at  the 
time  the  fatal  shot  was  fired  Browning  was  apparently 
drawing  a  revolver  from  his  hip  pocket,  as  if  to  shoot. 
Reed,  therefore,  upon  his  trial,  claimed  justification 
under  the  plea  of  self-defense.  This  was  also  a  part 
of  the  defendant's  defense.  The  state  claimed  that  the 
defendant  went  to  the  place  with  intent  to  assist  Reed 
^  in  bringing  on  the  encounter  in  which  Browning  was 
to  be  killed.  It  will  be  seen  from  the  examination  of 
juror  Griggs  that  he  sustained  no  relations  with  the 
tragedy  or  trial  which  would  bias  or  prejudice  him  in 
the  least  as  a  juror.  He  must  be  judged,  therefore, 
under  the  answel^s  given,  like  any  other  citizen  having 
the  same  knowledge  and  being  in  the  same  situation. 
He  had  heard  the  case  talked  about  casually ;  he  read 
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something  in  a  general  way  about  the  commission  of 
the  homicide.  It  must  be  assumed  that  he  was  af- 
fected thereby  as  ordinary  people  are  by  what  they  in- 
cidentally hear  or  read  al;)out  a  crime.  He  does  not 
appear  to  have  been  impressed  sufficiently  to  state  any 
fact  that  he  heard  talked  about  or  that  he  saw  in  print; 
he  does  not  seem  to.  haye  heard  any  one  talk  who  was 
or  claimed  to  be  in  a  position  to  know  the  facts  dis- 
cussed. Whatever  impression  he  had  was  based  upon 
the  merest  rumor,  and  yet  he  stated  that  he  had  an 
opinion  as  to  the  guilt  or  innocence  of  the  de- 
fendant— an  opinion  which  it  would  take  evidence  to 
remove.  But  upon  more  particular,  examination  he 
stated  that  he  had  no  fixed  opinion — no  prejudice ;  that 
he  could  try  the  case  as  freely  and  fairly  as  one  who 
had  never  heard  about  the  case.  When  he  was  inter- 
rogated about  the  specific  facts  upon  which  he  enter- 
tained this  opinion  they  proved  to  be  the  death  of 
Browning,  where  and  how  he  was  killed,  and  that  the 
def todant  was  concerned  in  the  killing.  These  facts  are 
all  immaterial.  They  are  all  conceded  by  the  defendant. 
When  he  was  asked  about  his  opinion  as  to  whether  or 
not  Reed  acted  in  self-defense,  he  had  none ;  and  when 
asked  as  to  whether  or  not  the  defendant  was  jus- 
fied  in  what  he  did,  he  entertained  no  opinion.  Upon 
everything  material  in  the  case  his  mind  was  free  from 
any  bias  or  prejudice.  The  questions  were  adroitly 
put  to  the  juror  so  as  to  make  it  appear  that  he  had 
formed  an  opinion  as  to  the  facts  of  the  case,  but  when 
those  facts  were  specifically  enumerated  they  proved 
to  be  immaterial  because  undisputed.  It  was  conceded 
that  the  defendant  handed  to  Reed  the  gun  with  which 
Browning  w^s  killed.  The  motive  with  which  the  de- 
fendant acted  was  the  important  question  in  the  case, 
and  upon  that  the  juror  had  no  opinion  whatever. 
When  the  juror  stated  that  he  presumed  he  had  an 
opinion  as  to  the  guilt  or  innocence  of  the  defendant, 
it  was  after  all  the  general  talk  he  had  heard  and 
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read  had  been  called  to  his  mind,  and  when  he  evi- 
dently was  impressed  with  the  idea  that  such  facts 
were  material.  Taking  the  whole  examination  of  the 
juror  together,  we  can  not  say  that  it  was  error  to 
overrule  this  challenge,  or,  indeed,  any  of  the  chal- 
lenges made.  (The  State  v.  Wells,  28  Kan.  321;  The 
State  V.  Gould,  40  Kan.  258;  The  State  v.  TreadweU, 
54  Kan.  507 ;  The  State  v.  Morrison,  67  Kan.  144.)  We 
think  these  cases  fully  sustain  the  ruling  of  the  court 
The  next  complaint  made  by  the  defendant  is  the  re- 
fusal of  the  court  to  give  instructions  requested,  which 
read: 

"(1)  You  are  instructed  that  it  is  made  the  duty  of 
road-overseers  under  the  law  in  their  respective  dis- 
tricts to  notify  each  and  all  persons  liable  to  pay  a  road 
tax  of  the  time  and  place  said  persons  shall  appear  and 
attend  to  do  work  upon  any  designated  road,  and  said 
road-overseer  may  direct  such  person  or  persons  to  ap- 
pear at  such  designated  time  and  place  and  may  notify 
such  person  what  implements  he  shall  bring,  with  which 
to  perform  such  work,  and  it  is  the  duty  of  said  roact 
overseer  to  attend,  direct  and  oversee  such  work. 

"(2)  And  you  are  further  instructed  that  if  you  be- 
lieve from  the  testimony  in  this  case  that  the  defendant 
was  so  notified  to  appear  by  James  A.  Miller,  ttie  road- 
overseer  of  district  No.  1  in  Garfield  township,  on  the 
14th  day  of  September,  1907,  to  appear  at  the  place 
designated  by  said  James  A.  Miller ;  and  if  you  further 
believe  from  the  evidence  that  the  defendant  attended 
in  obedience  to  said  summons,  then  the  said  defendant 
had  a  right  to  be  at  the  place  and  at  the  time  where  said 
killing  took  place." 

To  see  the  force  of  these  instructions  it  will  be  neces- 
sary to  consider  the  facts  of  the  case  to  which  they  re- 
late: Reed,  the  defendant  and  others  met  at  Brown- 
ing's premises  to  work  on  a  public  road,  claimed  to  be 
located  through  there,  which  claim  Browning  disputed. 
The  defendant  claimed  to  have  been  notified  by  the  road 
officers  to  be  there  at  that  time  and  for  that  purpose, 
and  that  he  was  there  in  compliance  with  such  notice. 

26— 80  KAN. 
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On  the  other  hand,  the  state  claimed  that  Reed  and  the 
defendant  made  use  of  the  alleged  road  as  an  excuse  for 
being  there,  expecting  Browning  to  resist,  in  which  case 
it  was  their  intent  to  take  his  life.  The  whole  point 
involved  was,  therefore,  whether  the  defendant  went 
there  in  good  faith  to  work  the  road  or  in  furtherance 
of  a  design  previously  formed  with  Reed  to  seek  an 
opportunity  to  kill  Browning.  If  the  former,  he  was 
rightfully  there;  if  the  latter,  he  was  there  unlawfully. 
The  instructions  requested  were  therefore  proper  and 
pertinent,  but  were  fully  covered  by  the  instructions 
of  the  court  upon  the  same  point,  which  read : 

"Considerable  testimony  has  been  introduced  tend- 
ing to  show  that  the  place  where  the  trouble  in  con- 
troversy occurred  was  a  public  road,  or  a  strip  of 
ground  which  was  to  be  opened  up  as  such,  and  that  the 
defendant,  in  response  to  a  call  of  the  township  officers, 
who,  consisting  of  the  township  trustee,  clerk,  and 
treasurer,  constitute  the  highway  commissioners,  and 
who  under  the  law  have  charge  and  control  of  the  roads 
and  highways,  went  with  others,  including  the  road- 
overseer,  for  the  purpose  of  laying  out  or  working  the 
road.  What  the  facts  are  in  this  regard  you  are  to  de- 
termine from  the  evidence,  and  are  to  take  into  consid- 
eration only  for  the  purpose  of  determining  whether  or 
not  the  defendant  was  in  good  faith  in  going  to  the 
place  in  question  on  this  particular  occasion  and  en- 
deavoring to  work  the  road  at  this  point,  and  whether 
he  was  rightfully  there,  or,  in  other  wordsj  whether  he 
was  there  for  a  legitimate  and  lawful  purpose,  as 
claimed  by  him,  or  for  the  mere  purpose  of  making 
trouble  with  the  deceased,  as  claimed  by  the  state.  In 
this  connection,  however,  you  are  instructed  that  the 
question  as  to  whether  or  not  it  was  a  public  road  or  a 
legally  laid  out  road,  or  as  to  whether  or  not  the  officers 
under  whom  the  defendant  claims  to  have  worked  were 
the  legally  constituted  officers  for  such  purpose,  can 
make  no  difference  whatever  in  this  case  on  the  material 
questions  at  issue ;  for  even  though  the  defendant  went 
there  without  lawful  authority,  still  if  he  in  good  faith 
believed  it  was  a  public  road  or  a  road  which  was  or 
could  be  legally  laid  out,  and  in  good  faith  went  there 
honestly  believing  that  he  was  acting  under  the  proper 
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legal  authorities,  and  believed  he  was  legally  there,  his 
right  to  assist  the  said  John  T.  Reed  in  the  lawful  de- 
fense of  his  person  would  not  be  impaired." 

We  think  this  instruction,  in  connection  with  others 
given,  fully  covers  the  point  contained  in  those  re- 
quested by  the  defendant,  so  that  the  jury  were  clearly 
informed  upon  this  feature  of  the  case.  The  rights  of 
the  defendant  were  fully  protected  in  this  respect.  The 
fact  that  the  court  was  not  accurate  in  naming  the  offi- 
cers whose  duty  it  is  to  notify  people  to  work  the  roads 
was  immaterial. 

Objection  is  specially  made  to  the  instruction  given 
by  the  court  which  defines  manslaughter  in  the  first  de- 
gree— ^the  offense  of  which  the  defendant  was  found 
guilty.    This  instruction  reads : 

"If  you  acquit  the  defendant  of  the  crime  of  murder 
in  the  second  degree,  you  will  then  inquire  whether  or 
not  he  is  guilty  of  manslaughter  in  the  first  degree,  and 
in  this  connection  you  are  instructed  that  if  you  find  and 
believe,  beyond  a  reasonable  doubt,  from  all  the  evi- 
dence submitted  to  you,  that  the  defendant,  T.  J.  Bass- 
nett, did,  on  or  about  the  14th  day  of  September,  1907, 
at  and  within  the  county  of  Finney  and  state  of  Kan- 
sas, without  a  design  to  effect  death,  by  his  act,  pro- 
curement or  culpable  negligence,  while  engaged  in  the 
perpetration  or  attempt  to  perpetrate  any  crime  or  mis- 
demeanor, not  amounting  to  a  felony,  in  such  manner 
and  under  such  circumstances  as  would  constitute  mur- 
der at  the  common  law,  as  I  have  hereinbefore  defined 
the  same  to  you,  shoot  and  kill,  or  encourage,  aid  or 
assist  another  in  shooting  and  killing,  the  said  William 
H.  Browning,  in  the  manner  as  charged  in  the  informa- 
tion, and  that  such  killing  was  neither  justifiable  nor 
excusable  under  the  rules  of  law  hereinbefore  given  you, 
it  will  be  your  duty  to  find  the  defendant  guilty  of  the 
crime  of  manslaughter  in  the  first  degree ;  but  if  you  do 
not  so  find  and  believe  it  will  be  your  duty  to  acquit 
him  thereof." 

The  specific  complaint  is  that  the  testimony  does  not 
justify  the  instruction,  as  there  is  nothing  in  the  evi- 
dence, it  is  said,  which  shows  that  the  defendant  was 
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engaged  in  the  perpetration  of  an  offense  less  than  a 
felony,  as  stated  in  the  instruction  and  in  the  statutory 
definition  of  the  crime  of  manslaughter  in  the  first  de- 
gree. This  objection  is  founded  upon  the  idea  that  the 
offense  less  than  a  felony  contemplated  by  the  statute 
must  be  something  other  than  the  crime  with  which  the 
accused  is  charged.  While  the  state  claims  that  it  is 
immaterial  whether  such  offense  constitutes  a  part  of 
the  homicide  or  not,  as  applied  to  this  case,  it  is  con- 
tended by  the  state  that  it  was  not  the  intent  of  Reed  to 
take  the  life  of  Browning  when  the  fatal  shot  was  fired, 
but  that  he  only  intended  to  stop  the  deceased  from  car- 
rying out  what  his  intentions  appeared  to  be,  which 
would  be  accomplished  by  an  assault,  or  an  assault  and 
battery  at  most.  The  shot,  however,  caused  Browning's 
death.  In  this  view  it  is  insisted  that  the  offense  in- 
tended must  be  regarded  as  the  "crime  or  misdemeanor, 
not  amounting  to  a  felony,"  which  was  being  per- 
petrated when  the  homicide  occurred.  There  is  evi- 
dence from  which  the  jury  might  have  reached  this 
conclusion.  Courts  differ  as  to  which  of  these  views 
presents  the  true  intent  of  the  law.  This  question  was 
presented  to  this  court  in  the  case  of  The  State  v. 
Spendlove,  47  Kan.  160,  and  it  was  there  decided  that 
the  view  herein  taken  by  the  state  was  correct.  That 
case  is  still  the  law  of  this  state,  and  is  controlling  here. 
A  further  objection  is  made  that  after  the  jury  had 
been  in  consultation  for  some  time  they  were  brought 
into  court  and  given  further  instruction.  The  addi- 
tional instruct;ion  is  not  criticized  as  being  erroneous, 
but  on  the  contrary  it  is  conceded  that  the  law  given 
was  correct.  The  objection  seems  to  be  that  the  same 
law  had  been  substantially  given  before,  and  it  was 
unnecessary  to  repeat  the  former  instruction  under  a 
slight  change  of  phraseology.  The  criticism  is  perhaps 
justified,  but,  while  probably  unnecessary,  we  are  un- 
able to  see  where  or  how  the  defendant  was  prejudiced 
thereby.  We  can  not  say  that  any  error  was  committed 
by  the  court  in  this  respect. 
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Upon  the  hearing  of  the  motion  for  a  new  trial  an 
attempt  was  made  to  show  that  one  of  the  jurors  had 
upon  his  voir  dire  denied  having  any  opinion  as  to  the 
guilt  or  innocence  of  the  defendant,  and  afterward 
made  statements  indicating  that  he  held  a  very  decided 
opinion  hostile  to  the  defendant.  This  was  fully  in- 
quired into  upon  the  testimony  of  several  witnesses,  and 
upon  the  whole  examination  the  court  exonerated  the 
juror  and  denied  the  motion.  The  finding  of  the  court 
concludes  the  question.  (The  State  v.  Moore,  79  Kan. 
688.) 

This  constitutes  all  of  the  objections  made,  and,  be- 
ing unable  to  find  that  the  court  erred,  the  judgment  is 
affirmed. 


The  Missouri  Pacific  Railway  Company  v.  Henry 

Baden. 

No.  16,092. 
SYLLABUS  BY  THE  COURT. 

Railroads — Connecting  Carriers — Statutory  Liability  of  Receiv- 
ing Carrier — Limitation  by  Contract,  In  Missouri  there  is  a 
statute  providing  substantially  that  when  property  is  re« 
ceived  by  a  common  carrier  to  be  transported  from  one  place 
to  another  or  where  it  issues  receipts  or  bills  of  lading  it  shall 
be  liable  for  any  loss,  damage  or  injury  to  such  property 
caused  by  its  negligence  or  the  negligence  of  a  connecting 
carrier  to  which  such  property  may  be  delivered  or  over  whose 
line  the  property  may  pass.  Under  this  provision  a  contract 
was  made  by  a  railway  company  in  Missouri  for  a  through 
shipment  of  goods  from  a  station  in  Missouri  on  its  own  line, 
and  also  over  that  of  a  connecting  carrier,  to  a  destination  in 
this  state,  and  the  goods  not  naving  been  delivered  the  rail- 
way company  claimed  that  the  loss  occurred  on  the  line  of  the 
connecting  carrier  and  that  because  of  a  clause  in  the  bill  of 
lading  purporting  to  limit  its  liability  to  loss  or  damage  oc- 
curring on  its  own  line  it  was  not  responsible  for  the  loss  of 
the  goods  shipped  under  the  contract.  Held,  that  as  the  initial 
carrier  contracted  to  carry  the  goods  through  to  destination 
it  became  liable  under  the  statute  quoted  for  the  negligence 
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of  the  connecting  carrier,  notwithstanding  the  clause  purport- 
ing to  limit  its  liability  to  the  loss  occurring  on  its  own  line. 

Error  from  Montgomery  district  court ;  Thomas  J. 
Flannelly,  judge.  Opinion  filed  June  5,  1909.  Af- 
firmed. 

J.  H.  Richards,  and  C.  E.  Benton,  for  the  plaintiff  in 
error;  Zdgler  &  Dana,  of  counsel. 
Stanford  &  Stanford^  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  To  recover  the  damages  sustained 
by  the  loss  of  parts  of  two  consignments  of  tobacco 
delivered  to  the  Missouri  Pacific  Railway  Company  for 
shipment  to  two  agents  of  his  in  Independence,  Kan., 
Henry  Baden  brought  this  action  against  the  railway 
company.  When  the  tobacco  was  delivered  to  the  de- 
fendant there  were  issued  dray  tickets,  or  receipts,  in 
connection  with  bills  of  lading.  These  receipts  were 
substantially  alike,  and  the  following  constitutes  the 
material  parts  of  one  of  them : 

''No.  E.  66732.  St.  Louis,  Mo.,  5.22-1903, 

Duplicate. 

received,  in  good  order,  from 

Liggett  &  Myers-Drum  mond  Branch, 

Continental  Tobacco  Co. 

By  Mo.  P.  c/o A.T.&S.F.atK.C.Mo 

Consigned  to J.  N.  Adams 

At Independence  

Via Kan^ 

Care  of 

r  Subject  to  conditions  of  company's  bill  of  lading, 

[Then  follows  the  statement  of  the  articles  shipped, 
with  the  weight  and  rate  charged  on  each  package.] 


The  Mo.  Pac.  Ry.  Co.,  May  22, 1903. 

The  above  property  received  on  this 
dray  ticket,  subject  to  conditions  of  com- 
pany's bill  of  lading. 

T.  P.  Adams,  Agent. 


FREIGHT  CHARGES  PREPAID.' 
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Payment  was  made  of  the  full  amount  of  the  freight 
charges  from  St.  Louis,  Mo.,  to  destination  at  Inde- 
pendence, Kan.  The  goods  were  shipped  on  May  22, 
1903,  and  should  have  been  received  at  destination 
within  five  days  from  the  time  of  shipment.  A  part 
of  each  consignment  was  delivered  at  destination  in 
the  following  August,  but  the  greater  part  of  the  goods 
so  shipped  never  reached  the  consignee,  and  this  action 
was  brought  to  recover  $451.95,  the  value  of  the  goods 
lost  or  destroyed. 

The  defendant  denied  generally  its  liability,  and  al- 
leged a  delivery  of  the  goods  to  its  connecting  carrier, 
the  Atchsion,  Topeka  &  Santa  Fe  Railway  Company, 
at  Kansas  City;  and  the  further  claim  was  made  that 
if  the  goods  were  damaged  or  destroyed  the  damage 
or  failure  to  deliver  was  caused  by  the  act  of  God,  at 
Kansas  City,  Mo.  There  was  a  contention,  too,  that 
under  the  bill  of  lading  issued  by  the  defendant  the 
remedy  for  any  loss  or  damage  should  be  against  the 
particular  carrier  in  whose  custody  the  goods  were  at 
the  time  of  the  loss,  and  that  the  defendant  assumed  no 
other  responsibility  for  the  safety  of  the  goods  or  their 
safe  carriage  than  might  be  incurred  on  its  own  line. 

On  the  trial  the  jury  found  for  the  plaintiff,  award*, 
ing  him  the  amount  of  his  claim,  and  the  defendant 
now  insists  that  the  evidence  in  the  case  did  not  justify 
that  result.  After  producing  the  receipt  and  bills,  for 
the  purpose  of  showing  through  shipments  of  the  to- 
bacco from  St.  Louis,  Mo.,  to  Independence,  Kan.,  and 
testimony  that  plaintiff  paid  to  the  defendant  the  full 
freight  charges  for  the  through  carriage  of  the  goods, 
there  was  introduced  in  evidence  a  statute  of  Missouri 
which  reads  as  follows : 

"Whenever  any  property  is  received  by  a  common 
carrier  to  be  transferred  from  one  place  to  another, 
within  or  without  this  state,  or  when  a  railroad  or 
other  transportation  company  issues  receipts  or  bills  of 
lading  in  this  state,  the  common  carrier,  railroad  or 
transportation   company  issuing  such  bill  of  lading 
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shall  be  liable  for  any  loss,  damage  or  injury  to  such 
property,  caused  by  its  negligence  or  the  negligence  of 
any  other  common  carrier,  railroad  or  transportation 
company  to  which  such  property  may  be  delivered,  or 
over  whose  line  such  property  may  pass ;  and  the  com- 
mon carrier,  railroad  or  transportation  company  is- 
suing any  such  receipt  or  bill  of  lading  shall  be  entitled 
to  recover,  in  a  proper  action,  the  amount  of  any  loss, 
damage  or  injury  it  may  be  required  to  pay  to  the 
owner  of  such  property,  from  the  common  carrier, 
railroad  or  transportation  company,  through  whose 
negligence  the  loss,  damage  or  injury  may  be  sus- 
tained."  (Rev.  Stat.  Mo.,  1889,  §  944.) 

Several  decisions  of  the  supreme  court  of  Missouri 
interpreting  this  statutory  provision  were  received  in 
evidence,  including  McCann  v.  Eddy,  133  Mo.  59,  Dim- 
mitt  V.  The  Kansas  City,  St.  J.  &  C.  B.  Ry.  Co.,  103  Mo. 
433,  and  Western  Sash  &  Door  Co.  v.  C.  R.  I.  &  P.  Ry. 
Co.,  177  Mo.  641.  The  testimony  shows  that  the  de- 
fendant contracted  to  carry  the  tobacco  from  St.  Louis, 
Mo.,  to  destination  at  Independence,  Kan.,  and  under 
the  statute  it  made  itself  liable  for  the  negligence  of 
connecting  carriers  as  well  as  its  own. 

It  is  contended  by  the  defendant  that  the  loss  was 
not  on  its  line,  and  that  by  a  provision  in  the  bill  of 
lading  issued  in  connection  with  the  receipt  already 
mentioned  its  liability  was  restricted  to  such  loss  or 
damage  as  occurred  on  its' own  line.  The  provision  re- 
ferred to  is  as  follows : 

"And  it  is  further  specially  understood  that  for  all 
loss  or  damage  occurring  in  the  transit  of  said  property 
the  legal  remedy  shall  be  against  the  particular  carrier 
only  in  whose  custody  the  said  property  may  actually 
be  at  the  time  of  the  happening  thereof,  it  being  un- 
derstood that  the  Missouri  Pacific  Railway  Company, 
leased,  operated  and  independent  lines,  in  receiving 
the  said  property  to  be  forwarded  as  aforesaid,  as- 
sumes no  other  responsibility  for  its  safety  or  safe 
carriage  than  may  be  incurred  on  its  own  road." 

The  defendant  could  not  abrogate  the  statute  by  the 
insertion  of  such  a  provision  in  the  bill  of  lading. 
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Under  the  statute  if  the  defendant  had  only  contracted 
to  carry  the  tobacco  to  the  end  of  its  own  line  its  lia- 
bility would  have  ended  there,  but  having  made  a  con- 
tract for  a  shipment  to  destination  it  must  respond 
for  the  negligence  of  the  connecting  carrier.  That  the 
defendant  could  not  relieve  itself  from  liability  by  the 
provision  relied  on  is  well  shown  by  the  decisions  of 
the  supreme  court  of  Missouri  as  to  the  meaning  and 
effect  of  the  statute.  In  McCann  v.  Eddy,  133  Mo.  59, 
the  same  question  was  fully  considered.    It  was  said  : 

"We  can  not,  therefore,  give  such  an  interpretation 
to  the  statute  as  would  permit  a  carrier  to  contract  for 
a  through  shipment  and  at  the  same  time  exempt  him- 
self from  liability  on  account  of  the  negligence  of  con- 
necting carriers.  Such  an  interpretation  would  in  ef- 
fect operate  as  a  repeal  of  the  vital  ijrovisions  of  the 
law  which  declares  a  conclusive  liability  in  such  case. 
The  statute  does  not  undertake  to  change  the  law  in 
respect  to  liability  of  a  carrier  for  his  own  negligence, 
but  to  extend  it  to  connecting  carriers  as  well  and  de- 
clare a  liability  for  negligence  without  regard  to  which 
was  in  fault. 

"Under  these  views  of  the  law  no  difficulty  is  found 
in  giving  construction  to  the  contract.  The  agreement 
to  carry  from  Stoutsville  to  Chicago  is  absolute  and  un- 
conditional. The  thirteenth  condition  or  covenant  can 
only  be  regarded  as  an  attempt,  on  the  part  of  defend- 
ant, to  relieve  itself  from  the  responsibility  of  answer- 
ing for  the  negligence  of  the  carrier  by  which  it  under- 
took to  complete  the  contract.  The  statute  forbids  such 
a  qualification  of  the  contract."   (Page  69.) 

That  case  was  taken  to  the  supreme  court  of  the 
United  States,  where  the  validity  and  force  of  the  stat- 
ute was  examined,  and  that  court  held  that  the  statute 
as  interpreted  by  the  supreme  court  of  Missouri  is 
not  repugnant  to  the  constitution  of  the  United  States. 
(Missouri,  Kansas  &  Texas  Railway  v.  McCann,  174 
U.  S.  580.) 

In  Marshall  &  Michel  Grain  Co.  v.  K.  C,  F.  S.  &  M. 
Ry.  Co,,  176  Mo.  480,  a  railway  company  issued  a  bill 
of  lading  for  a  shipment  of  goods  beyond  its  own  line 
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and  to  a  point  in  another  state,  and  received  therefor 
the  entire  freight  charge.  In  the  bill  of  lading  was  the 
stipulation  that  the  responsibility  of  the  railway  com- 
pany should  not  extend  beyond  its  own  line,  and  the 
court  said: 

"In  that  case  it  is  held  that  in  a  case  where  property 
is  received  by  a  carrier  for  transportation  from  one 
place  to  another,  such  carrier  may  be  held  liable  for 
the  negligence  of  any  other  carrier  to  which  such  prop- 
erty may  be  delivered,  unless  it  limits  its  duty  and  ob- 
ligation to  transportation  over  its  own  route,  which  it 
may  lawfully  do,  but  that  such  carrier  can  not  contract 
for  a  through  shipment,  as  in  the  case  at  bar,  to  a 
point  beyond  its  line,  and  at  the  same  time  exempt  it- 
self from  liability  for  the  negligence  of  the  connecting 
carrier  which  completes  the  transportation."  (Page 
490.) 

In  another  Missouri  case  the  prior  decisions  as  to  the 
effect  of  the  statute  were  summed  up  in  this  way : 

"A  carrier  receiving  freight  destined  beyond  its  own 
line  may  stipulate  that  it  will  not  be  liable  for  negli- 
gence of  the  connecting  carrier  if  its  contract  of  car- 
riage is  limited  to  the  end  of  its  own  route,  but  if  the 
receiving  carrier's  contract  is  to  transport  the  freight 
to  point  of  destination  it  can  not  so  limit  its  liability, 
and  must  answer  for  the  negligence  of  the  connecting 
carrier.  These  cases  further  hold  that  the  receiving 
carrier  in  receiving  freight  and  issuing  a  bill  of  lading 
therefor  to  a  point  beyond  its  own  line  prima  facie 
agrees  to  carry  to  such  point,  and  to  prevent  such  a 
construction  of  the  contract  it  will  be  necessary  that 
it  stipulate  that  it  is  only  to  carry  to  the  end  of  its  own 
line.''    (Bank  v.  C.  G.  W.  R'y  Co.,  72  Mo.  App.  82,  88.) 

In  a  later  case,  involving  a  through  shipment  be- 
yond the  line  of  the  receiving  carrier,  the  supreme 
court  of  Missouri  reviewed  the  former  decisions  and 
held  the  initial  carrier  liable  for  the  negligence  of  the 
connecting  carrier.    Among  other  things  it  was  said : 

"It  follows  that  while  the  statute  does  not  in  terms, 
it  does  in  effect,  render  unavailing,  when  the  goods  are 
once  received  by  the  railroad  company  for  through  ship- 
ment, any  exception  to  the  liability  fixed  by  the  stat- 
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ute  for  non-liability  for  loss  over  the  connecting  line. 
Upon  the  goods  being  presented  for  shipment  is  the 
time  that  the  burden  is  cast  upon  the  transportation 
company  to  determine  what  risks  it  will  assume.  If 
the  goods  are  received  tor  through  transportation  be- 
yond its  line,  the  statute  fixes  its  liability.  If  the  goods 
are  received  and  the  contract  for  transportation  ends 
with  the  line  of  the  company,  the  contract  will  control. 
But  the  clear  purpose  of  the  statute  under  discussion, 
and  that  is  the  effect  of  it  as  interpreted  by  the  court, 
is  to  render  in(q)erative  exceptions  as  to  non-liability 
as  to  goods  received  for  through  carriage.  In  other 
words,  railroad  companies  can  not  have  a  joint  traffic 
arrangement  and  say  to  the  shipper,  'Yes,  we  will  re- 
ceive your  property  and  ship  it  to  the  point  of  destina- 
tion beyond  our  lines,  but  will  only  be  responsible  for 
loss  occurring  on  our  own  line.*  This  statute  does  not 
deprive  the  parties  of  any  legal  right  to  make  a  con- 
tract, but  simply  indicates  the  form  of  the  contract, 
after  it  is  made."  (Western  Sash  &  Door  Co.  v.  C.  R. 
I.  &  P.  Ry.  Co.,  177  Mo.  641,  657.) 

It  is  argued  that  the  Missouri  court  in  Dimmitt  v. 
The  Kansas  City,  St.  J.  &  C.  B.  Ry.  Co.,  103  Mo.  433, 
440,  held  that  a  provision  similar  to  the  exception  in  this 
case  should  be  treated  as  an  agreement  to  carry  the 
goods  only  to  the  end  of  its  own  line.  Some  of  the 
language  in  the  opinion  in  that  case  affords  some  rea- 
son for  this  argument,  but  the  supreme  court  after- 
ward declared  the  statement  was  dictum  and  expressly 
repudiated  the  view,  holding  that  when  a  contract  for 
a  through  shipment  was  made  the  company  could  not 
exempt  itself  from  liability  for  the  negligence  of  the 
connecting  carrier.  (McCann  v.  Eddy,  133  Mo.  59,  68 ; 
Western  Sash  &  Door  Co.  v.  C,  R.  I.  &  P.  Ry.  Co.,  177 
Mo.  641,  655.) 

The  proof  in  this  case  was  to  the  effect  that  there 
was  a  through  shipment  by  which  the  defendant  under- 
took to  carry  the  tobacco  to  destination.  The  jury, 
under  instructions  of  the  court,  in  effect  found  that 
there  was  a  through  contract  under  which  the  tobacco 
was   received   for   shipment.     The   tobacco   was   not 
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transported  and  delivered  within  a  reasonable  time 
after  it  was  received  for  shipment,  and  the  greater  part 
of  it  has  never  been  delivered.  The  plaintiff  therefore 
made  a  prima  facie  case  under  the  rule  of  the  cases 
cited,  and  the  defendant  became  liable  for  the  loss 
whether  it  occurred  by  reason  of  its  negligence  or  that 
of  the  connecting  carrier.  As  stated  in  Western  Sash 
(fe  Door  Co.  V.  C,  R.  I.  &  P.  Ry.  Co.,  177  Mo.  641,  "if  the 
goods  are  received  for  through  carriage,  the  shipper 
looks  alone  to  the  railroad  company  issuing  the  receipt, 
and  the  receiving  company  must  seek  its  remedy  for 
loss  against  the  connecting  carrier."   (Page  654.) 

It  is  further  contended  that  there  is  no  liability  on 
the  theory  that  the  goods  were  destroyed  by  the  act  of 
God  in  the  flood  at  Kansas  City.  Upon  this  issue  the 
burden  of  proof  rested  upon  the  defendant.  That  flood 
occurred  on  May  30,  1903,  whereas  the  goods  were  re- 
ceived for  shipment  at  St.  Louis  on  May  22,  1903.  Ac- 
cording to  the  testimony  a  reasonable  time  for  ship- 
ment of  the  goods  from  St.  Louis,  Mo.,  to  Independence, 
Kan.,  was  from  three  to  five  days,  and  the  flood  did  not 
occur  until  eight  days  after  the  goods  were  received  by 
the  defendant.  It  is  stated  that  prior  to  May  30,  1903, 
there  was  a  gei^eral  congestion  in  the  yards  in  Kansas 
City,  due  in  part  to  the  heavy  business,  and  also  to  the 
bad  condition  of  the  tracks.  Although  there  is  some 
testimony  as  to  the  general  condition  at  Kansas  City 
about  the  time  of  the  flood,  there  is  no  proof  showing 
that  the  car  containing  the  tobacco  was  in  the  flood  or 
affected  by  it,  and  there  is  the  other  circumstance  that 
portions  of  both  shipments  of  tobacco  were  received  in 
good  order  some  time  in  the  following  August.  Some 
interrogatories  were  submitted  as  to  where  the  goods 
were  when  they  were  lost,  and  the  jury  answered  that 
there  was  no  evidence  to  show  where  the  goods  were  lost 
nor  in  what  manner  they  were  lost  or  destroyed.  In 
view  of  the  testimony  it  can  not  be  said  that  a  mistake 
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was  made  by  the  jury  in  failing  to  find  that  the  tobacco 
was  destroyed  in  the  flood. 

Complaint  is  made  of  the  instructions,  but  an  exami- 
nation of  them  shows  that  the  court  closely  followed  the 
doctrine  laid  down  in  the  cases  cited  herein.  No  re- 
versible error  is  found  in  any  of  the  rulings  in  charg- 
ing the  jury. 

The  judgment  of  the  district  court  is  affirmed. 


N.  W.  Longnecker  v.  The  Wichita  Railroad  & 
Light  Company  et  al. 

No.  16.098. 
SYLLABUS  BY  THE  COURT. 

1.  Street-railways — Operation  an  City  Streets — Authority,  A 
street-car  company  has  no  authority  to  lay  its  tracks  and 
operate  its  cars  in  the  streets  of  a  city  without  first  obtaining 
permission  to  do  so  from  the  city. 

2.  Construction  of  Ordinance   Granting  a  License,     A 

city  ordinance  granting  a  street-car  company  a  license  to  lay 
its  tracks  in  the  streets  of  the  city  must  be  strictly  construed 
against,  and  be  strictly  observed  by,  the  grantee. 

3.  Words  and  Phrases — **As  Near  as  May  be,"  A  license  re- 
quiring street-car  tracks  to  coincide  "as  near  as  may  be"  with 
the  center  of  the  streets  over  which  they  pass  means  as  nearly 
as  practicable. 

4.  Street-railways — Departure  from  Prescribed  Route  in  Lay- 
ing Tracks — Nuisance,  If  a  street-car  company  acting  under 
such  a  license  depart  from  a  practicable  route  in  the  center  of 
the  street  it  acts  without  authority,  its  conduct  is  unlawful, 
and  its  tracks,  constitute  a  continuing  nuisance.  Slight  and 
inconsequential  deflections  unintentionally  made  may  not  fur- 
nish ground  for  action,  but  substantial  deviations  fall  as  com- 
pletely outside  the  license  as  if  the  tracks  were  laid  at  a  for- 
bidden place. 

5.  Nuisance — Obstruction  of  a  Street — Injunction-^Parties,  An 
abutting  property  owner  who  would  suffer  special  damage  may 
object  to  the  laying  of  street-car  tracks  on  one  side  of  the 
street  under  such  a  license,  if  it  be  practicable  to  locate  them 
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in  the  center  of  the  street;  and  in  such  a  case  injunction  is  a. 
proper  remedy. 

6.  Right  of  Abutting  Property  Owner  to  Use  of  Street. 

An  abutting  owner  has  the  right  to  the  exclusive  occupation  of 
a  Ihnited  portion  of  a  city  street  in  front  of  his  property  for 
such  temporary  purposes  incidental  to  the  proper  use  and  en- 
joyment of  his  premi9es  as  necessity  may  i^equire.  The  neces- 
sity justifying  the  encroachment  need  not  be  absolute.  It  is. 
sufficient  if  it  be  reasonable  according  to  the  usages  of  reason- 
able men,  having  due  regard  for  the  convenience  of  the  trav-> 
eling  public. 

7.  Same,    The  owner  of  a  livery-bam  located  on  a  public 

street  who  conducts  a  feed  and  sales  business  and  also  prac- 
tices the  profession  of  veterinary  surgeon  has  no  right  to  keep, 
horses  habitually  lodged  in  the  street,  nor  to  use  the  street  as 
an  addition  to  his  bam  for  the  storage  of  vehicles,  nor  to  use 
the  street  as  a  place  for  the  regular  practice  of  his  profession. 
If  his  facilities  are  not  suffident  he  should  enlarge  his  bam. 
But  exigencies  may  frequeitly  arise  in  the  conduct  of  his  busi- 
ness rendering  it  entirely  reasonable  that  he  should  use  a  por- 
tion of  the  street  temporarily  for  all  such  .purposes. 

8.  Same.    The  right  which  such  a  property  owner  has  of 

access  to  his  premises  from  the  street  includes  not  only  his 
own  right  to  unobstructed  passage  into  and  out  of  his  bam 
but  the  right  of  unobstructed  accessibility  to  patrons  who  may 
come  and  go  and  who  may  need,  without  inconveniencing 
others,  to  stop  for  brief  periods  in  the  street  in  front  of  the 
bam. 

9.   Obetruction  of  a  Street — Injury  Special  to  Abutting 

Property  Owner.  An  obstruction  to  the  lawful  use  of  the 
street  for  the  purposes  referred  to  consequent  upon  the  wrong- 
ful location  of  a  street-car  track  inflicts  an  injury  upon  the 
abutting  property  owner  peculiar  to  himself,  independent  of 
and  differing  from  the  general  detriment  to  the  public. 

10.  Injunction — Defense — Avoidance  of  Injury  by  Plain- 
tiff. In  an  action  of  injunction  to  prevoit  the  unauthorized 
laying  of  a  street-car  track  near  the  curbing  in  front  of  a 
livery-bam  instead  of  at  the  center  of  the  street  it  is  no  de- 
fense that  the  owner  of  the  bam  has  an  entrance  other  than 
the  one  wrongfully  obstructed  which  he  might  use  without 
inconvenience  from  the  track.  He  is  under  no  obligation  to. 
suffer  any  encroachment  on  his  rights  by  a  wrong-doer. 
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Error  from  Secfewick  district  court ;  Thomas  C.  Wil- 
son, judge.    Opinion  filed  June  5,  1909.    Reversed. 

John  D.  Davis,  for  the  plaintiff  in  error. 
W.  A.  Ayera,  A.  S.  Buzzi,  Koa  Harris,  and  V.  Harris, 
for  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J.:  The  plaintiff  prosecutes  error  from  an 
order  denying  him  a  temporary  injunction  restraining 
the  defendant  street-car  company  from  locating  its 
track  near  the  curbing  cm  the  side  of  a  street  in  front 
of  his  property  instead  of  in  the  center  of  the  street. 

Chicago  avenue,  or  Douglass  avenue,  of  which  it  is 
merely  an  extension,  runs  east  and  west  in  the  city  of 
Wichita  and  crosses  the  Arkansas  river.  West  of  the 
river  the  street  is  seventy-six  feet  wide  from  curb  to 
curb.  The  space  between  the  curbing  and  the  property- 
line  on  each  side  is  occupied  by  a  16-foot  brick  sidewalk. 
The  plaintiff  is  the  owner  of  certain  lots  on  the  north 
side  of  the  street,  the  east  line  of  which  is  seventy-two 
feet  west  of  the  river-bank.  On  these  lots  stands  a 
livery-bam,  which  has  a  frontage  of  100  feet,  and  two 
entrances  from  the  street.  Here  the  plaintiff  conducts 
a  feed  and  sales  business  and  practices  the  profession 
of  a  veterinary  surgeon.  The  defendant  operates  a 
street-car  system  under  an  ordinance  of  the  city  which 
requires  tracks  to  coincide  "as  near  as  may  be"  with  the 
center  of  streets  and  avenues  over  which  they  may  pass, 
unless  otherwise  directed  by  the  city  engineer.  For- 
merly the  ordinary  traffic  of  Douglass  avenue  was  car- 
ried over  the  river  on  a  wooden  bridge  in  the  center  of 
the  street,  and  the  street-car  tracks  were  laid  on  a 
bridge  built  for  the  purpose  north  of  the  wooden  bridge. 
The  county  commissioners  desired  to  replace  the  wooden 
bridge  with  one  constructed  of  concrete,  and  to  permit 
this  to  be  done  the  street-car  bridge  was  moved  farther 
north — ^whether  farther  than  is  necessary  need  not  now 
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be  considered.  As  a  result  the  street-car  tracks  were 
landed  at  the  river-bank  on  the  inside  of  the  curbing  on 
the  north  side  of  the  street.  The  street-car  company 
then  sought  to  bring  the  tracks  to  the  center  of  the 
street  by  a  leisurely  curve  which  left  some  four  or  six 
feet  of  space  between  the  curb  and  the  track  at  the 
plaintiffs  east  bam  door,  through  which  his  business 
with  the  public  is  chiefly  transacted.  Cars  pass  the 
bam  every  six  minutes,  and  a  railroad  track  blocks 
access  to  it  from  the  rear. 

The  plaintiff  established  with  sufficient  certainty 
that  the  street-car  company  was  about  to  encroach 
upon  the  reasonable  and  ordinary  use  and  enjoyment 
of  the  street  to  which  he  was  specially  entitled  as  an 
appurtenant  to  his  individual  property,  and  that  as  a 
consequence  his  business  would  suffer  and  his  property 
would  be  depreciated  in  value.  He  further  showed, 
though  perhaps  not  so  abundantly,  that  a  sharper  de- 
flection of  the  track  was  practicable,  and  that  it  might, 
without  difficulty,  be  brought  to  the  center  of  the  street 
soon  enough  to  prevent  obstructing  the  entrance  to  his 
bam.  The  case  was  disposed  of  on  a  demurrer  to  the 
plaintiff's  evidence.  The  evidence  was  ample  to  estab- 
lish a  cause  of  action  as  against  a  demurrer,  provided 
injunction  is  the  proper  method  of  obtaining  relief. 
Therefore  the  court  must  have  taken  the  view  that  the 
plaintiff  should  have  sought  redress  through  an  action 
for  damages.  The  defendant  argues  here  that  the 
plaintiff  has  mistaken  his  remedy. 

The  decision  in  the  case  of  Street  Rly.  Co.  v.  Nave, 
38  Kan.  744,  is  quite  conclusive  in  the  plaintiff's  favor. 
In  that  case  the  company  obtained  permission  from 
the  city  to  construct  its  railway  upon  a  certain  street, 
within  a  given  time.  The  time  elapsed  before  the  com- 
pany took  advantage  of  the  privilege.  Afterward  it 
undertook  to  lay  its  tracks  alongside  certain  buildings 
fronting  on  the  street  which  had  been  constructed 
with  special  reference  to  carrying  on  the  wholesale 
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grocery  business.  Goods  were  taken  into  and  out  of 
the  buildings  upon  large  transfer  wagons  backed  with 
the  rear  wheels  against  the  curbstone.  Sometimes 
farm  wagons  were  used,  and  the  most  convenient 
method  of  loading  and  unloading  them  was,  by  backing 
them  crosswise  of  the  street.  Access  to  the  buildings 
by  the  means  and  in  the  manner  described  would  have 
been  obstructed  by  the  railway  track.  If  the  wagons 
were  placed  lengthwise  of  the  street  and  loaded  and 
unloaded  over  the  sides,  as  it  was  possible  to  do,  street- 
cars could  pass  them,  but  other  wagons  could  not  pass 
those  which  were  standing  without  running  upon  the 
street-car  track.  The  building  of  the  railway  was  en- 
joined by  the  district  court.  This  court  held  the  build- 
ing of  the  street-car  track  without  authority  from  the 
city  to  be  unlawful,  the  tracks  themselves  were  treated 
as  a  nuisance,  the  resulting  obstruction  of  access  to 
the  wholesale  houses  was  held  to  inflict  an  injury  upon 
the  owners  special  and  peculiar  to  themselves,  inde- 
pendent of  and  differing  from  the  general  detriment  to 
the  public,  and  the  judgment  awarding  an  injunction 
was  afilrmed. 

In  the  present  case  the  railway  company  had  no  right 
to  enter  upon  the  street  with  its  tracks  and  cars  with- 
out authority  from  the  city.  (Street  Rly,  Co.  v.  Nave, 
38  Kan.  744.)  The  provision  of  the  license  that  tracks 
shall  be  laid  in  the  center  of  the  street  as  nearly  as  may 
be  means  of  course  as  nearly  as  may  be  practicable. 
This  grant  can  not  be  extended  beyond  its  plain  terms, 
and  must  be  construed  strictly  against  the  grantee. 
(City  of  Wyandotte  v.  Corrigan,  35  Kan.  21.)  When- 
ever the  railway  company  departs  from  a  practicable 
route  in  the  center  of  the  street  it  acts  without  au- 
thority and  its  conduct  becomes  unlawful.  Ease,  con- 
venience and  lessened  expense  in  constructing  or  in 
operating  the  road  are  not  factors  to  be  considered. 
Slight  and  inconsequential  deflections  unintentionally 
made  may  not  furnish  ground  for  equitable  inter- 

27— 80  KAN. 
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f erence,  but  a  substantial  deviation  falls  as  completely 
outside  the  grant  as  if  the  tracks  were  laid  ui)on  a  for- 
bidden street,  and  a  structure  so  located  is  a  continuing 
nuisance  which  the  public  authorities  or  any  one  spe- 
cially injured  may  enjoin. 

"Ordinances  authorizing  obstructions  upon  the 
streets  of  a  city,  which  would  otherwise  be  nuisance^, 
are  strictly  construed  and  must  be  closely  pursued. 
Any  substantial  variation  from  the  terms  of  the  grant 
or  license  is  tUtra  vires."  (Walkei*  v.  Denver,  40  U.  S. 
App.  464,  469.) 

"Abutting  property  owners  have  the  right  to  insist 
that  a  street-railway  track  be  laid  in  the  center  of  the 
street,  as  required  by  the  ordinance  authorizing  the 
construction  of  the  road,  where  such  locatiot  of  the 
track  is  practicable."  (Kennedy  v.  Detroit  Railway, 
108  Mich.  390,  syllabus.) 

"The  tracks  of  a  street-car  company  should  be  laid 
as  nearly  as  practicable  in  the  middle,  of  the  street. 
If  the  franchise  does  not  indicate  the  precise  position  of 
the  track,  and  it  is  not  as  nearly  as  practicable  to  the 
middle  of  the  street,  the  track  is  an  unauthorized  ob- 
struction, and  the  owner  of  the  fee  of  the  street  may 
maintain  ejectment  against  the  company. 

"The  mere  fact  that  it  is  more  convenient  to  the 
traveling  public  to  have  the  track  on  the  side  of  the 
street,  and  that  it  obstructs  travel  a  little  less  than  it 
would  do  in  the  center  of  the  street,  is  not  a  sufficient 
reason  for  not  complying  with  the  law."  {Finch  v. 
Riverside  etc.  R*y  Co.,  87  Cal.  597,  syllabus.) 

"A  railway  constructed  in  a  public  street  of  a  city, 
without  authority  of  law,  is  a  continuous  obstruction, 
which  amounts  to  a  public  nuisance."  (D.  &  S.  R'y  Co. 
et  al  v.  Den.  City  R*y  Co.,  2  Colo.  673,  syllabus.) 

"The  rights  of  the  owners  of  lots  abutting  on  a  public 
street,  even  though  they  do  not  include  the  fee  of  the 
street,  are  property  rights,  the  invasion  of  which  with- 
out authority  by  an  electric  railway  may  be  prevented 
by  injunction. 

"Where  there  is  an  unauthorized  obstruction  of  a 
public  street,  all  the  adjacent  lot-owners  who  sustain  a 
special  injury  therefrom  can  maintain  a  suit  for  in- 
junction, and  no  other  parties  defendant  are  required 
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than  the  alleged  trespasser."   (Hart  v.  Buckner,  5  C.  C. 
A.  1,  syllabus.) 

"A  mandatory  injunction  to  compel  the  removal  of 
an  electric-light  pole  may  be  granted  when  the  pole  ia 
placed  in  front  of  the  plaintiff's  property  without 
necessity  therefor,  for  the  purpose  of  annoying  him 
and  to  injure  and  depreciate  the  value  of  his  property, 
and  where  its  placing  causes  serious  injury. 

"Poles  of  an  electric  railway,  if  properly  placed,  do 
not  give  ground  of  complaint  to  an  abutting  owner, 
whether  he  owns  the  fee  of  the  street  or  not. 

/'Poles  of  an  electric  railway  must  not  be  so  placed 
as  to  interfere  unnecessarily  with  the  right  of  abutting 
owners  to  use  and  enjoy  their  property."  (Snyder  et  cU. 
V.  Street  Railway  Co.,  105  Iowa,  284,  syllabus.) 

"The  defendant  company  is  in  the  street  in  front  of 
the  plaintiff's  premises  without  municipal  consent.  It 
and  its  employees  are  trespassers.  They  are  disturb- 
ing the  surface  of  the  highway ;  committing  a  nuisance 
upon  it  of  a  permanent  and,  according  to  the  general 
belief,  of  a  dangerous  character.  An  abutting  owner  is 
not  debarred  from  proceeding  in  such  a  case  because 
there  are  other  lot-owners  on  the  same  street  who 
suffer  in  the  same  manner  that  he  does.  .  .  .  The 
plaintiff  has  what  may  be  called  a  general  interest  in 
the  streets  as  a  citizen,  and  he  has  a  special  interest  in 
this  street  as  an  abutting  owner  who  must  use  it  as  a 
means  of  access  to  his  property.  He  has  therefore  a 
right  to  object  to  its  obstruction  by  a  mere  wrong- 
doer." (Thomas  v.  Inter-county  St  Ry.,  Appellant,  167 
Pa.  St.  120, 125, 126.) 

(See,  also,  Canastota  Kmfe  Co,  v.  Newington  Trarn^ 
way  Co.  et  al.,  69  Conn.  146;  Hartford  v.  Hartford 
Street  Ry.  Co.,  73  Conn.  327;  Board  of  CommWs  of 
St.  Joseph  Co.  V.  South  Bend,  etc..  Street  R'y  Co.,  US 
Ind.  68 ;  The  Chicago,  St.  Louis  &  Pittsburgh  Railroad 
Company  et  al.  v.  Eisert,  127  Ind.  156;  Glaessner  v. 
Anheuser-Busch  Brewing  Ass'n,  100  Mo.  508;  Com-^ 
monwealth  v.  Railway  Co.,  127  Pa.  St.  278;  Richi  v. 
Chattanooga  Brewing  Co.,  105  Tenn.  651.) 

It  is  clearly  unjust  to  property  owners  on  one  side 
of  a  street  to  obstruct  access  to  their  premises  by  lay- 
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ing  a  railway  track  close  to  their  doors  when  a  prac- 
ticable route  in  the  center  of  the  street  is  available  and 
would  entail  no  injurious  consequences.  The  railway 
company  is  not  the  final  judge  of  the  practicability  of 
the  location  of  its  tracks.  The  question  is  one  of  fact 
which  may  be  judicially  examined  and  determined  as 
in  other  cases. 

Since  the  cause  must  proceed  to  a  final  hearing  it 
may  be  observed  that  the  location  of  the  railway  com- 
pany's bridge  may  be  called  in  question  as  one  of  the 
matters  affecting  the  practicability  of  bringing  the  car 
tracks  to  the  center  of  the  street  before  they  reach  the 
plaintiff's  bam.  The  extent  of  the  plaintiff's  right  to 
use  the  street  in  front  of  his  property — also  the  sub- 
ject of  dispute  between  the  parties — may  be  noticed 
further. 

Although  the  streets  of  a  city  from  side  to  side  and 
from  end  to  end  are  designed  primarily  for  passing 
and  repassing,  it  is  quite  as  lawful  for  persons  and 
property  to  be  temporarily  at  rest  upon  them  as  it  is 
to  be  in  motion.  The  defendant's  cars  must  stand  still 
while  taking  on  and  discharging  passengers.  An  abut- 
ting owner  may  deposit  material  on  the  street  in  front 
of  his  property  for  building  purposes  and  keep  it  there 
until,  with  ordinary  diligence  in  the  prosecution  of  the 
work,  it  is  consumed.  Such  an  appropriation  of  the 
street  is  exceptional,  and  is  justified  on  the  ground  of 
necessity;  but  a  license  for  it  may  be  implied  in  the 
absence  of  an  ordinance  expressly  conferring  the  right. 
{Kansas  City  v.  McDonald,  60  Kan.  481.)  It  is  further- 
more the  law  that  the  necessity  which  justifies  tempo- 
rary encroachment  upon  a  public  highway  need  not  be 
absolute.  It  is  enough  if  it  be  reasonable.  This  does 
not  mean  reasonable  with  reference  to  the  peculiar  situ- 
ation of  a  particular  person  or  business,  but  reasonable 
according  to  the  usages  of  reasonable  men,  having  due 
regard  for  the  public  convenience. 

The  opinion  of  Mr.  Chief  Justice  Tilghman  in  the 
^se  of  The  Commonwealth  v.  Pa^smore,  1  Serg.  &  R. 
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(Pa.)  217,  is  frequently  quoted.  Passmore  was  an  auc- 
tioneer who  claimed  the  right  to  place  goods  in  a  public 
street  and  keep  them  there  for  the  purpose  of  exposing 
them  to  sale.    In  denying  the  claim  it  was  said : 

"It  is  true  that  necessity  justifies  actions  which 
would  otherwise  be  nuisances.  It  is  true  also  that  this 
necessity  need  not  be  absolute;  it  is  enough  if  it  be 
reasonable.  No  man  has  a  right  to  throw -wood  or 
stones  into  the  street  at  his  pleasure.  But  inasmuch 
as  fuel  is  necessary  a  man  may  throw  wood  into  the 
street  for  the  purpose  of  having  it  carried  to  his  house, 
and  it  may  lie  there  a  reasonable  time.  So,  because 
building  is  necessary,  stones,  bricks,  lime,  sand  and 
other  materials  may  be  placed  in  the  stneet,  provided 
it  be  done  in  the  most  convenient  manner.  On  the  same 
principle,  a  merchant  may  have  his  goods  placed  in  the 
street  for  the  purpose  of  removing  them  to  his  store  in 
a  reasonable  time.  But  he  has  no  right  to  keep  them 
in  the  street  for  the  purpose  of  selling  them  there,  be- 
cause there  is  no  necessity  for  it.  ...  I  can  easily 
perceive  that  it  is  for  the  convenience  and  the  interest 
of  an  auctioneer  to  place  his  goods  in  the  street,  be- 
cause it  saves  the  expense  of  storage.  But  I  see  no 
more  necessity  in  his  case  than  that  of  a  private  mer- 
chant. It  is  equally  in  the  power  of  the  auctioneer  and 
the  merchant  to  procure  warehouses,  and  places  of  de- 
posit, in  proportion  to  the  extent  of  their  business." 
(Pages  217,  219.) 

In  the  case  of  O'lAnda  v.  Lothrop,  38  Mass.  292,  after 
justifying  the  right  to  use  a  street  for  the  deposit  of 
earth  from  a  cellar,  of  material  for  the  erection  of  a 
building,  and  the  like,  the  court  said : 

"Much  less  is  it  a  trespass  occasionally  to  allow 
horses  and  carriages  to  stand  in  the  street  against  or 
near  a  house.  This  is  one  of  the  appropriate  uses  of  a 
highway.  If  this  were  to  be  deemed  a  trespass,  very 
few  of  us  would  escape."   (Page  298.) 

In  the  case  of  Henning  v.  Hudson  Valley  R.  Co.,  90 
N.  Y.  App.  492,  the  opinion  reads : 

"It  appears  that  the  defendant's  track  is  laid  within 
three  feet  of  the  curb  on  the  plaintiffs  side  of  the 
street;  that  when  a  car  is  run  over  that  track  it  ex- 
tends over  to  within  six  or  eight  inches  of  such  curb. 
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From  this  it  necessarily  appears  that  whenever  any  one 
would  drive  up  to  the  plaintiff's  premises  his  horse  and 
vehicle  would  stand  on  the  track  and  no  c^  would  pass 
without  running  over  him.  Thus  one  must  be  con- 
stantly on  the  lookout  to  protect  himself  from  that 
danger.  Under  such  a  situation  no  hitching-post  or 
horse-block  could  be  maintained  opposite  the  plaintiff's 
premises;  no  one  could  drive  up  to  and  stop  before  them 
with  safety.  Although  I  will  concede  that  the  mere 
existence  of  the  tracks  and  ties  located  there  would  not 
be  a  serious  inconvenience  to  the  use  of  such  premises, 
yet  the  passage  of  cars  over  them,  as  so  located,  would 
be  not  only  a  constant  source  of  danger  whenever  it 
was  necessary  to  cross  into  or  out  from  such  premises 
but  would  be  a  substantial  prohibition  against  driving 
up  and  remaining  in  front  of  them.  It  would  deprive 
such  premises  from  the  benefit  of  a  very  necessary  and 
usual  use  of  the  highway.  That  such  an  obstruction  in 
the  highway  would  depreciate  the  market  value  of  the 
plaintiff's  premises  seems  to  me  very  clear.  Such  dam- 
age seems  also  to  be  peculiar  to  the  premises  in  ques- 
tion, and  therefore  special  to  the  plaintiff.  It  is  clearly 
different  from  that  which  the  traveling  public  sustains 
by  reason  of  such  obstruction,  and  although  being  an 
unlawful  obstruction  in  a  public  highway  it  is  a  public 
nuisance,  yet,  being  located  as  it  is,  and  operating  as  it 
does  to  substantially  prohibit  access  up  to  the  plain- 
tiff's premises  in  the  manner  above  stated,  it  works  as 
to  him  a  special  damage,  which  authorizes  him  to  ask 
that  the  defendant  be  enjoined  from  continuing  it." 
(Page  494.) 

Of  course  the  plaintiff  has  no  right  to  keep  horses 
habitually  lodged  in  the  street,  nor  to  use  the  street  as 
an  addition  to  his  barn  for  the  storage  of  vehicles. 

"The  highway  may  be  a  convenient  place  for  the 
owner  of  carriages  to  keep  them  in,  but  the  law,  looking 
to  the  convenience  of  the  greater  number,  prohibits  any 
such  use  of  the  public  streets.  The  old  cases  said  the 
king's  highway  is  not  to  be  used  as  a  stable-yard,  and 
a  party  can  not  eke  out  the  inconvenience  of  his  own 
premises  by  taking  in  the  public  highway."  (Cohen  et 
erf.  V.  Mayor,  etc,  of  New  York,  113  N.  Y.  532,  536.) 

And  the  plaintiff  has  no  right  to  use  the  street  in 
front  of  his  premises  as  a  sort  of  equine  hospital  for 
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the  regular  practice  of  his  profession.  But  the  plain- 
tiff testified  that  women  frequently  come  to  his  place  of 
business  in  carriages  who  desire  him  to  examine  their 
horses  on  the  street  without  obliging  them  to  drive 
into  the  barn.  Unless  the  demands  of  the  tralffic  on 
this  street  be  very  imperious,  who  can  say  that  its 
brief  occupation  on  such  an  occasion  is  wrongful?  The 
right  of  access  includes  not  merely  the  right  of  the 
plaintiff  to  go  into  and  out  of  his  bam,  but  the  right 
to  be  accessible  to  patrons  who  come,  who  go,  and  who, 
without  inconveniencing  others,  need  to  stop  a  short 
while  outside;  and  it  is  perfectly  obvious  that  exigen- 
cies will  continually  arise  incidental  to  the  maintenance 
of  the  plaintifTs  bam  and  the  conduct  of  his  business 
rendering  it  entirely  reasonable  that  he  should  use  the 
street  temporarily  for  all  the  purposes  mentioned. 

The  plaintiff  further  shows  that  if  the  street-car 
track  be  laid  as  contemplated  a  horse  or  team  can  not 
with  safety  be  driven  out  of  the  bam  until  somebody 
ascertains  whether  a  street-car  is  coming  and  if  there 
is  time  to  cross  the  track  ahead  of  it.  This  fact  alone 
will  authorize  an  injunction  if  the  track  ought  to  be  in 
the  center  of  the  street. 

It  is  suggested  that  plaintiff  should  use  the  west  door 
of  his  bam,  in  front  of  which  the  track  lies  more 
nearly  in  the  center  of  the  street.  The  action  is  not 
-one  of  condemnation,  in  which  the  plaintiff  must  be 
satisfied  with  facilities  much  diminished  in  consequence 
of  a  lawful  appropriation.  The  railway  company  is 
charged  as  a  wrong-doer,  and  the  plaintiff  is  under  no 
obligation  to  rearrange  his  bam  and  reorganize  his 
business  to  accommodate  it  in  its  illegal  encroachment. 

It  is  not  very  apparent  why  the  city  and  the  board  of 
county  commissioners  were  made  parties,  but  an  in- 
junction ought  to  have  been  granted  against  the  build- 
ers of  the  railway  track. 

The  judgment  of  the  district  court  is  reversed,  and 
the  cause  is  remanded. 
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The  St.  Louis  &  San  Francisco  Railroad  Company 
V.  E.  T.  Lieurance. 

No.  16.094. 
SYLLABUS  BY  THE  COURT. 

Carriers — Injury  to  Stock  in  Transit — Measure  of  Damages. 
Where  animals  delivered  to  a  railroad  company  to  be  trans- 
ported to  the  end  of  its  line  and  there  turned  over  to  a  con- 
necting carrier  for  transportation  to  a  further  point  are 
negligently  injured  on  the  road  of  the  first  company,  and  after- 
ward unloaded  at  its  terminus,  and  the  shipper  there  changes 
their  ultimate  destination,  in  an  action  against  that  company 
he  has  a  right  to  make  tiie  measure  of  his  recovery  the  dif- 
ference between  their  market  value  as  delivered  at  such 
terminus  and  what  they  would  have  been  worth  there  if  no 
injury  had  occurred. 

Error  from  Bourbon  district  court;  Walter  L. 
Simons,  judge.    Opinion  filed  June  5,  1909.    Affirmed. 

W.  F.  Evans,  and  R.  R.  Vermilion,  for  the  plaintiff 
in  error. 

A.  M.  Keene,  and  JbJ.  C.  Gates,  for  the  defendant  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  E.  T.  Lieurance  recovered  a  judgment 
against  the  St.  Louis  &  San  Francisco  Railroad  Com- 
pany on  account  of  injury  to  live  stock  in  shipment, 
and  the  defendant  prosecutes  error. 

Complaint  is  made  of  the  refusal  of  the  court  to 
strike  matter  from  the  reply  on  the  ground  that  it 
constituted  a  departure  from  the  cause  of  action  set 
out  in  the  petition.  Whether  the  ruling  was  erroneous 
is  not  material,  for  no  issue  raised  in  the  portion  of 
the  reply  objected  to  was  submitted  to  the  jury.  Any 
prejudice  the  defendant  may  have  suffered  through 
their  having  read  the  pleading  is  not  substantial 
enough  to  warrant  a  reversal. 
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Another  unavailing  complaint  is  made  of  the  ad- 
mission of  testimony  concerning  the  statements  and 
conduct  of  one  who  assumed  to  act  in  behalf  of  the  de- 
fendant, upon  the  ground  that  there  was  no  evidence 
that  he  was  authorized  to  bind  the  company.  The  wit- 
ness had  already  testified  without  objection  that  the 
person  in  question  was  the  claim  agent  of  the  company, 
and  the  acts  attributed  to  him  were  such  as  would, 
presumptively  at  least,  fall  within  the  scope  of  the 
employment  of  an  officer  so  designated. 

The  stock  was  delivered  to  the  railroad  company  at 
Fort  Scott,  to  be  transported  over  its  line  to  Memphis 
and  there  delivered  to  a  connecting  carrier  for  trans- 
portation to  Harriman,  Tenn.  The  injury  was  oc- 
casioned by  a  wreck  before  Memphis  was  reached. 
The  animals  were  unloaded  at  Memphis,  where  their 
destination  was  changed  to  Lenoir  City.  For  the  pur- 
pose of  establishing  the  extent  of  his  damage  the 
plaintiff  was  permitted  to  testify  to  what  their  value 
was  at  Memphis  in  the  condition  in  which  they  arrived 
there,  and  what  it  would  have  been  if  they  had  not  been 
injured.  The  company  contends  that  the  evidence  on 
this  point  should  have  been  confined  to  their  value  at 
Harriman.  Ordinarily,  in  an  action  against  a  carrier 
for  injury  to  goods  in  transit  the  measure  of  damages 
is  the  difference  between  their  market  value  at  the 
point  of  destination  in  the  condition  in  which  they  are 
actually  delivered  and  what  they  would  have  been 
worth  there  but  for  the  injury.  (6  Cyc.  530.)  The  de- 
fendant, however,  was  not  prejudiced  by  the  rule 
adopted  in  this  case.  A  part  of  its  obligation  was  to 
transport  the  animals  in  good  condition  to  Memphis. 
In  electing  to  change  their  ultimate  destination  at  that 
point  the  plaintiff  in  effect  accepted  a  delivery  there. 
His  right  of  action  was  then  complete  if  he  saw  fit  so 
to  regard  it.  And  the  measure  of  his  recovery  on  that 
theory — ^the  amount  of  loss  he  had  actually  suffered — 
was  manifestly  the  difference  between  what  his  prop- 
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erty  was  worth  on  the  market  where  they  then  were 
and  what  its  value  would  have  been  there  but  for  the 
accident. 

The  defendant  contends  that  error  was  committed 
in  allowing  the  plaintiff  to  testify  to  market  values  at 
Memphis,  his  cross-examination  showing  that  he  had 
not  himself  bought  or  sold  there.  The  objection,  how- 
ever, goes  rather  to  the  weight  than  to  the  admissibility 
of  his  testimony. 

The  last  contention  of  the  defendant  which  is  thought 
to  require  separate  statanent  is  that  the  plaintiff  ought 
not  to  recover  because  he  had  failed  to  comply  with  a 
provision  of  a  contract  under  which  his  shipment  was 
made  requiring  him  to  give  a  writt^i  notice  of  any 
claim  for  damages  for  injury  to  his  stock  within  one 
•day  after  its  delivery  and  before  it  should  be  re- 
moved or  mingled  with  other  stock.  The  plaintiff, 
however,  testified  that  before  the  expiration  of  the  time 
for  the  giving  of  this  notice  the  company's  claim  agent, 
having  been  informed  by  him  of  the  injury  to  the  stock, 
examined  it  at  his  request  and  gave  advice  as  to  its 
-disposition.  The  testimony  justified  the  court  in  sub- 
mitting to  the  jury  tire  question  whether  the  giving  of 
a  notice  in  writing  had  become  unnece^ary,  under  the 
rule  thus  announced  in  Railway  Co.  v.  Wright,  78  Kan. 
-94: 

"Where  a  car-load  of  cattle,  which  were  being  trans- 
ported to  market,  was  in  a  railroad  wreck  and  suffered 
injury,  and  the  representatives  of  the  railway  company 
in  charge  of  the  live-stock  business  at  the  place  of  de- 
livery were  present  and  inspected  the  injured  cattle 
when  they  arrived  and  then  directed  what  disposition 
should  be  made  of  them,  the  purpose  of  the  stipulated 
notice  was  fully  accomplished  and  no  further  notice 
was  essential  to  a  recovery."     (Syllabus.) 

So  far  as  Railway  Co.  v.  Kirkham,  63  Kan.  255,  is 
in  conflict  with  this  doctrine,  it  has  necessarily  been 
^superseded  by  Railway  Co.  v.  Frogley,  75  Kan.  440. 

The  judgment  is  affirmed. 
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Enoch  M.  O'Brybn  v.  The  Hays  Land  and  Invest- 
ment CJOMPANY. 

No.  16.087. 

Evidence — Judgment — Objection — Presumption,  A  judgment 
having  be^i  offered  in  evidence,  a  specific  objection  to  it  was 
made  and  sustained.  On  review  it  was  held  that  the  objection 
was  unt^iable,  and  that  it  could  not  be  presumed  in  support 
of  the  ruling  made  that  some  other  ground  of  objection  ex- 
isted which  was  not  shown  by  the  record. 

Error  from  Kearny  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  June  5,  1909.  Re- 
versed. 

C  T.  Clark,  and  WiUiam  Easton  Hutchison,  for  the 
plaintiff  in  error. 

Lee  Monroe,  and  George  A,  Kline,  for  the  defendant 
in  error. 

Per  Curiam:  It  is  conceded  that  the  material  facts 
-of  this  case  are  the  same  as  in  Doyle  v.  Hays,  ante,  p. 
209,  with  the  exception  now  to  be  noted :  In  the  Doyle 
case  the  record  stated  the  nature  of  the  pleadings,  affi- 
davit for  service  by  publication,  the  publication  notice 
and  the  printer's  affidavit  of  publication  in  the  action 
wherein  the  judgment  in  Puckett  against  Forsythe, 
pleaded  and  offered  in  defense,  was  rendered.  Here 
the  defendant,  O'Bryen,  offered  the  same  judgment 
and  the  same  papers  in  evidence,  but  the  case-made 
does  not  show  the  nature  of  the  papers  offered  further 
than  appears  from  the  description  just  given.  When 
the  Puckett  judgment  was  offered  in  evidence  the  plain- 
tiff made  the  following  objection,  which  was  sustained 
at  the  conclusion  of  the  case : 

"To  the  introduction  of  which  the  plaintiff  objects 
■on  the  ground  that  the  same  is  immaterial,  because  it 
fails  to  bind  the  parties  through  whom  the  plaintiff 
•acquired  title  to  the  note  and  mortgage  sued  on  in  this 


Digitized  by  LjOOQ IC 


428  SUPREME  COURT  OF  KANSAS. 

O'Bryen  v.  Land  Company. 

action,  none  of  them  being  made  parties  defendant  in 
said  action." 

This  being  the  only  objection  offered  and  the  one 
sustained,  it  must  be  presumed  that  the  court  rejected 
the  evidence  for  the  reasons  stated  therein,  and  not,  as 
the  plaintiff  suggests,  because  the  notice  or  publication 
thereof  may  have  been  insufficient.  While  it  is  true 
that  a  reversal  can  not  be  directed  unless  error  affirma- 
tively appears  in  the  record,  the  presumption  of  regu- 
larity will  not  be  carried  to  the  extent  of  holding  that 
a  judgment  to  which  only  one  objection  was  made,  and 
which  is  not  shown  to  be  subject  to  any  other,  was  in 
fact  rejected  because  of  some  other  reason  not  in  any 
manner  disclosed  or  suggested  by  the  record. 

It  is  also  urged  that  the  record  does  not  show  that 
other  evidence  was  not  offered  which  may  have  shown 
that  the  judgment  was  void.  This  claim  can  not  be 
sustained,  in  view  of  the  fact  that  the  judgment  waa 
rejected  upon  a  specific  objection  clearly  stated.  Al- 
though perhaps  unnecessary,  we  are  constrained  to 
hold  that  the  record  fairly  shows  that  it  contains  all  the 
evidence,  although  it  is  not  so  stated  in  precise  terms. 
The  evidence  contained  in  the  case-made  in  the  Doyle 
case  and  in  this  consists  wholly  of  admissions  made 
and  documents  read,  and  appears  to  fall  fairly  within 
the  rule  stated  in  Dewey  v.  Linscott,  20  Kan.  684,  which 
was  not  departed  from  in  McCormick  v.  Fromme,  69- 
Kan.  857,  and  other  cases  cited  by  the  plaintiff.  (See, 
also,  Letvis  v.  Linscott,  37  Kan.  379.) 

As  the  defendant  held  possession  and  claims  title 
under  the  same  judicial  records  as  the  defendant  in  the 
Doyle  case,  the  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 
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John  B.  Ennis  v.  Andrew  J.  Grimes. 

No.  16,048. 

Service  by  FvBUCATioi9^AgUkmt^-Notiee--PeHti(}n.  An  affi- 
davit for  service  by  publication,  the  publication  notice  and 
the  petition  held  sufficient  against  a  collateral  attack. 

Error  from  Logan  district  court;  Jacob  C.  Ruppen- 
THAL,  judge.    Opinion  filed  June  5, 1909.    AflBrmed. 

John  B.  Ennis,  pro  se. 

Lee  Monroe,  and  George  A.  Kline,  for  the  defendant 
in  error. 

Per  Curiam:  The  foreclosure  judgment  interposed 
as  a  defense  to  the  action  is  good  against  the  collateral 
attack  here  made  upon  it.  The  affidavit  for  publication 
service  did  not  need  to  describe  the  land.  (Sharpe  v. 
McColm,  79  Kan.  772.)  Inferentially,  at  least,  non-resi- 
dence negatived  a  usual  place  of  residence  in  this  state 
where  summons  might  be  served,  and  personal  absence 
from  the  state  precluded  personal  delivery  of  summons. 
This  is  sufficient  against  collateral  attack.  (Harris  v. 
Claflin,  36  Kan.  543;  Morris  v.  Sadler,  74  Kan.  892.) 
The  publication  notice  contained  everything  specified 
in  the  statute.  The  matter  which  it  is  claimed  was 
omitted  from  the  notice  is  not  one  of  the  statutory 
specifications.  The  objections  made  to  the  petition 
would  not  have  furnished  serious  ground  for  a  motion 
to  make  more  definite  and  certain.  Very  clearly  the 
petition  was  not  a  complete  nullity,  as  it  must  be  to 
render  the  judgment  a  nullity.  It  is  not  necessary  to 
consider  other  defenses. 

The  judgment  of  the  district  court  is  affirmed. 
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Jambs  W.  Boyle  v.  E.  W.  Sayers  et  al. 

No.  16,049. 

Servios  by  PuBUCATiON—Aj^idaint—^otto^-— Petition.  An  affi- 
davit for  service  by  publication,  the  publication  notice  and  the 
petition  hdd  sufficient  against  a  collateral  attack. 

Error  from  Logan  district  court;  Jacob  C.  Ruppen- 
THAL,  judge.    Opinion  filed  June  5,  1909.    AflSrmed. 

John  B.  Ennis,  for  the  plaintiff  in  error. 
S.  N.  Hawkes,  and  W.  L.  Sayers,  for  the  defendants 
in  error. 

Per  Curiam:  James  W.  Boyle  brought  an  action  of 
ejectment  against  E.  W.  Sayers  and  others,  who  de- 
fended under  a  tax  deed  and  also  under  a  sheriff's  sale 
upon  a  mortgage  foreclosure.  The  only  tax  deed  shown 
in  the  record  does  not  describe  the  land  in  controversy, 
but  it  is  doubtful  whether  this  was  the  deed  relied  on. 
This,  however,  need  not  be  determined,  for  the  follow- 
ing  are  the  only  objections  made  to  the  foreclosure  pro- 
ceedings, and  they  are  insufficient  as  a  ground  of  col- 
lateral attack :  The  affidavit  made  as  a  basis  for  service 
by  publication  did  not  describe  the  land,  and  in  at- 
tempting to  state  that  personal  service  of  summons 
could  not  be  had  upon  the  defendants  within  the  state 
omitted  the  word  "personal" ;  the  petition  and  publica- 
tion notice  named  several  defendants  and  several  tracts 
of  land  but  did  not  indicate  that  any  particular  defend- 
ant was  interested  in  any  particular  tract  more  than 
in  any  other. 

The  judgment  is  affirmed. 
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G.  L.  Finn  et  al.  v.  F.  G.  Jones. 

No.  16»0e2. 

Tax  Deeds — CwmidwcsHon,  A  tax  deed  held  void  on  its  face  be- 
cause it  did  not  state  the  amount  of  the  delinquent  taxes  or 
the  amount  for  which  the  land  was  sold. 

Error  from  Wichita  district  court;  Charles  E.  Lob- 
rarLL,  judge.    Opinion  filed  June  6,  1909.    Affirmed. 

/.  S.  Simmons,  for  the  plaintiffs  in  error. 
W.  H.  RusseU,  and  Frank  V.  Riisaell,  for  the  defend- 
ant in  error. 

Per  Curiam:  This  is  an  action  of  ejectment  involv- 
ing the  question  whether  a  certain  tax  deed  more  than 
five  years  old  is  void  on  its  face.  The  objection  to  the 
deed  is  that  it  fails  to  state  the  amount  of  the  delin- 
quent taxes  or  the  amount  for  which  the  land  was  sold. 
It  recites  that  in  September,  1897,  it  was  bid  in  for  the 
county,  and  that  on  February  1,  1902,  an  assignment 
was  made  to  G.  L.  Finn  for  $9^6,  being  a  sum  equal 
to  the  cost  of  redemption  at  that  time.  It  then  recites 
that  the  subsequent  taxes  of  the  year  1897,  amounting 
to  $7.87,  and  of  the  year  1898,  amoimting  to  $7.70»,and 
of  the  year  1899,  amounting  to  $6.41,  and  of  the  year 
1900,  amounting  to  $5.74,  amounting  in  the  aggregate 
to  $36.98,  had  been  paid  by  the  purchaser.  In  the 
granting  clause  of  the  deed,  which  was  executed  on  the 
same  day  the  assignment  was  made,  February  1,  1902, 
it  is  recited  that  in  consideration  of  $51.65,  taxes,  costs 
and  interest  due  on  said  land  for  the  years  1896,  1897, 
1898,  1899  and  1900,  paid  to  the  treasurer,  the  land 
was  conveyed  to  Finn. 

It  is  impossible  to  determine  from  the  face  of  the 
deed  the  amount  for  which  the  land  was  sold  or  the 
amount  of  the  subsequent  taxes.  From  one  statement 
it  would  seem  that  when  the  certificate  was  assigned,. 
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on  February  1,  1902,  the  full  amount  of  the  taxes  for 
1896  as  well  as  all  subsequent  taxes  amounted  to  $9.26, 
but  later  recitals  show  that  the  subsequent  taxes  could 
not  have  been  included  in  that  sum.  The  subsequent 
taxes  specified  in  the  deed  as  paid  amount  to  $27.72, 
whereas  the  deed  recites  that  the  aggregate  was  $36.98. 
That  aggregate  appears  to  equal  the  amount  of  the 
taxes  for  1896  and  the  four  items  mentioned  as  sub- 
sequent taxes.  This,  however,  does  not  correspond 
with  the  express  consideration  of  $51.65,  said  to  be  the 
total  amount  due  on  the  land.  If  this  is  the  correct 
amount,  and  if  from  it  are  taken  the  items  named  in 
the  deed  as  subsequent  taxes,  it  would  make  the  taxes 
of  1896  $23.93  instead  of  $9.26.  Treating  the  $36.98 
iteni  as  the  amount  of  subsequent  taxes,  that  would 
leave  $14.67  as  the  taxes  of  1896,  instead  of  $9.26,  and 
if  the  $36.98  includes  the  taxes  of  1896  there  is  still 
the  amount  of  $14.67  to  be  accounted  for.  The  items 
set  forth  in  the  deed  can  not  by  any  computation  be 
harmonized,  nor  can  the  amount  of  subsequent  taxes 
or  the  consideration  for  which  the  sale  was  made  be 
learned  from  the  recitals  of  the  deed.  The  court 
rightly  held  the  instrument  to  be  void  on  its  face. 
(Robidoux  V.  Munson,  75  Kan.  207.) 

Neither  the  lapse  of  time  nor  the  facts  in  the  case 
furnish  any  basis  for  applying  the  doctrine  of  estoppel 
invoked  by  plaintiffs. 

The  judgment  of  the  district  court  is  affirmed. 
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J.  H.  Brack  v.  H.  S.  Ochs  et  al. 

No.  16,06«. 

Highways — Location.  The  evidence  held  to  justify  a  finding 
that  the  intention  in  laying  out  a  highway  was  that  it  should 
be  located  as  marked  out  by  the  surveyors,  and  not  that  it 
should  exactly  follow  the  section-line. 

Error  from  Rush  district  court;  Charles  E.  Lob- 
dell,  judge.    Opinion  fUed  June  5,  1909.    Affirmed. 

S.  /.  Hale,  W.  H.  Russell,  and  Frank  V.  Russell,  for 
the  plaintiff  in  error. 

H.  L.  Anderson,  for  the  defendants  in  error. 

Per  Curiam:  The  plaintiff  in  error  presents  for  re- 
view nothing  but  a  question  of  fact.  It  is  conceded, 
and  properly  conceded,  that  the  commissioners  had  the 
power  to  review,  re-mark  and  straighten  the  highway, 
and  to  establish  it  south  of  the  plaintiffs  fence,  but  it  is 
contended  they  took  no  such  action.  It  is  said  the  pur- 
pose was  to  put  the  highway  on  the  section-line;  that 
whatever  the  commissioners  did  was  done  in  execution 
of  such  purpose;  that  by  mistake  the  true  section-line 
was  missed ;  and  hence  that  no  matter  where  the  sur- 
vey ran  or  the  marks  were  placed  the  road  is  still  on 
the  section-line,  which,  under  the  circumstances,  is  the 
Edwards  line.  The  legal  conclusion  would  doubtless  be 
sound  (Shanline  v,  Wiltsie,  70  Kan.  177)  if  the  facts 
were  as  the  plaintiff  states,  but  the  fifth  finding  is 
against  him.  It  excludes  the  notion  of  a  mistake  made 
in  an  InefFctual  attempt  to  conform  to  the  section-line 
and  the  marking  out  of  the  road  at  a  place  not  intended, 
and  declares  that  the  commissioners  actually  deter- 
mined the  definite  location  of  the  road  and  marked  out 
its  course. 

The  plaintiff  appeals  to  the  evidence,  and  points  out 
testimony  of  two  of  the  commissioners  that  they  in- 
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tended  to  put  the  road  on  the  section-line  and  testi- 
mony of  the  surveyor  that  he  intended  to  follow  the 
government  line  according  to  the  field-notes.  Such 
testimony  was  indeed  given,  but  it  is  only  a  fragment 
of  the  whole. 

The  court  did  not  find  that  the  Edwards  survey  was 
correct,  but  simply  that  the  parties  can  not  now  dis- 
pute it.  The  commissioners  testified  they  did  not  know 
the  location  of  either  the  government  line  or  the  Ed- 
wards line.  The  evidence  clearly  shows  that  a  straight 
line  does  not  coincide  with  either  one.  The  commis- 
sioners did  not  order  the  surveyor  to  find  either  one, 
which  if  followed  would  have  made  a  crooked  road,  but 
ordered  him  to  run  a  straight  line  for  the  road,  which 
he  did,  adhering  to  the  section-line  as  nearly  as  pos- 
sible. He  testified  the  intention  was  to  straighten  the 
line;  that  the  intention  was  not  to  put  the  road  on. the 
government  line,  but  to  get  a  straight  line  f of*  the  three 
miles  of  road.  He  made  a  report  of  just  what  was 
done,  and  attached  to  the  report  a  plat  showing  a 
straight  road  three  miles  long.  The  commissioners  in 
their  written  report  as  viewers  recommended  that  the 
road  be  straightened  according  to  the  surveyor's  re- 
port, and  in  their  order  as  a  board  they  ordered  the 
road  established  according  to  the  report  and  survey, 
which  necessitates  a  straight  line.  They  marked  the 
straight  line  so  surveyed,  so  platted,  so  reported  and  so 
adopted  in  a  conspicuous  manner  on  the  ground  as  the 
line  of  the  road.  Now,  all  this  indicates  that  the  real 
intention  was  to  follow  the  section-line  as  closely  as 
possible,  but  wherever  the  section-line  deviated  from 
the  surveyed  line  the  latter  should  be  the  course  of  the 
road. 

If  this  be  the  correct  interpretation  of  the  evidence 
the  trial  court  is  justified.  If  not,  the  most  that  can  be 
said  on  the  plaintiffs  side  is  that  some  of  the  oral  evi- 
dence conflicts  with  the  official  record  of  the  procejed- 
ing.    In  that  event  the  court  had  the  right  to  fall  back 
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upon  the  full  and  accurate  record  of  what  was  plainly 
done  as  the  best  evidence  of  what  was  intended  to  be 
done,  and  it  still  must  be  sustained. 
The  judgment  is  affirmed. 


C.  A.  O'Meara  v.  G.  P.  M.  Heer. 

No.  ie.oe7. 
Principal  and  Agent— Payment,  The  payment  of  a  sum  of 
money  to  an  agent  held  to  have  been  under  the  circumstances 
of  the  case  a  payment  to  his  principal,  although  the  agent 
retained  a  part  of  it  as  a  commission,  the  plaintiff's  right  to 
which  was  denied. 

Error  from  Shawnee  district  court;  Alston  W. 
Dana,  judge.    Opinion  filed  June  5, 1909.    Affirmed. 

Charles  F.  Spencer,  and  Codding  &  Marshall,  for  the 
plaintiff  in  error. 

James  A.  Troutman,  and  Robert  Stone,  for  the  de- 
fendant in  error. 

Per  Curiam:  C.  A.  O'Meara  entered  into  a  contract 
with  G.  P.  M.  Heer  by  the  terms  of  which  O'Meara  was 
to  convey  to  Heer  a  farm  and  Heer  was  to  convey  to 
O'Meara  a  residence  property  in  Topeka  and  to  pay 
O'Meara  $750  boot-money.  Each  party  was  to  furnish 
the  other  an  abstract  showing  good  title,  and  the  ex- 
change of  deeds  and  payment  was  to  be  made  on  or  be- 
fore April  23, 1907.  There  was  evidence  tending  to  show 
that  one  R.  D.  Sheldon,  a  real-estate  agent,  acted  as 
the  agent  of  both  parties  in  bringing  about  the  transac- 
tion, of  which  fact  both  had  knowledge.  On  April  23, 
1907,  O'Meara  went  to  Sheldon's  office  with  his  deed 
and  abstract,  and  Sheldon  went  to  Heer's  office  and  got 
Heer's  deed,  abstract,  and  $760  in  cash,  and,  returning 
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to  his  office,  where  O'Meara  was,  asked  for  O'Meara's 
deed  and  abstract,  which  were  given  to  him.  Sheldon 
thereupon  handed  to  O'Meara  Heer's  deed,  abstract 
and  $638.75;  also,  his  personal  receipt  to  O'Meara  for 
$111.25  for  his  (Sheldon's)  commission.  O'Meara  re- 
fused to  close  the  deal  upon  that  basis,  clahning  that 
he  owed  Sheldon  no  commission,  and  demanded  a  re- 
exchange  of  papers  and  money,  which  Sheldon  refused. 
O'Meara  went  to  see  Heer  in  regard  to  the  matter  and 
Heer  referred  him  back  to  Sheldon. 

After  considerable  controversy,  the  transaction  was 
closed  as  indicated  by  the  following  receipt,  which 
O'Meara  signed  and  delivered  to  Sheldon : 

"The  Sheldon  Real  Estate  Company. 

TOPEKA,  Kan.,  April  23,  1907. 

"Received  of  R.  D.  Sheldon  deed  to  lots  34  and  36  on 
Western  avenue,  in  Douthitt  Place,  Topeka,  Kan.,  and 
the  sum  of  $638.75;  it  being  understood  that  by  the 
receipt  of  said  deed  and  money  I  do  not  waive  my  right 
to  the  further  sum  of  $111.25,  which  the  said  R.  D. 
Sheldon  has  retained  and  refuses  to  pay  over  on  the 
claim  that  he  is  entitled  to  said  amount  as  commission 
from  me,  and  which  claim  I  deny  the  validity  of  and 
refuse  to  pay.  C.  A.  O'Meara." 

Thereafter  O'Meara  brought  this  action  against  Heer 
to  recover  $111.25.  The  district  court  rendered  judg- 
ment in  favor  of  Heer. 

By  the  settlement  the  transaction  was  closed  as  be- 
tween O'Meara  and  Heer.  If  O'Meara  had  any  claim 
for  the  $111.25  it  was  against  Sheldon,  and  not  against 
Heer. 

The  judgment  is  affirmed. 
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A.  T.  Bennett,  as  Trustee,  etc.,  v.  The  National 
Supply  Company  of  Kansas. 

No.  16,069. 

A.  T.  Bennett,  as  Trustee,  etc.,  v.  Floyd  D.  Sanger. 

No.  16.070. 

A.  T.  Bennett,  as  Trustee,  etc.,  v.  C.  A.  Bezona. 

No.  16,071. 

Practice,  Supreme  Court — Aaaignments  of  Error — Motion  for 
a  New  Trial  Judgment  affirmed  because  the  denial  of  the 
motion  for  a  new  trial  was. not  assigned  as  error. 

Error  from  Elk  district  court;  Granville  P.  Air- 
man, judge.    Opinion  filed  June  5,  1909.    Affirmed. 

A.  F.  Sims,  T.  J.  Hudson,  and  D.  J.  Sheedy,  for  the 
plaintiff  in  error. 

Banks  &  Bertenshaw,  A.  T.  Ayers,  and  McHenry  & 
Organ,  for  the  defendants  in  error. 

Per  Curiam:  The  judgments  of  which  A.  T.  Bennett, 
as  trustee,  complains  were  rendered  upon  findings 
made  by  the  court  upon  the  evidence  given  and  ad- 
missions made  upon  the  trials. 

Motions  for  new  trials  were  filed  and  denied,  but 
these  rulings  are  not  assigned  as  error  in  the  petition  in 
error;  therefore  no  question  arising  upon  the  trial  of 
the  causes  can  be  considered  by  this  court.  (Binns  v. 
Adams,  54  Kan.  615;  Gas  Co.  v.  Dooley,  73  Kan.  758.) 

In  the  brief  the  errors  complained  of  are  thus 
specified:  (1)  The  finding  against  A.  T.  Bennett, 
trustee,  and  rendering  judgment  thereon;  (2)  the 
absence  of  evidence  to  support  the  finding;  (3)  the 
refusal  to  set  aside  garnishment  of  the  funds  belong- 
ing to  A.  T.  Bennett,  trustee;  (4)  overruling  the 
motions  for  a  new  trial. 

All  these  except  the  fourth  are  errors  of  law  occur- 
ring on  the  trial.    (Struthers  v.  Fuller,  45  Kan.  735; 
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CogshaU  v.  Spurry,  47  Kan,  448;  Giles  v.  Aicstin,  54 
Kan.  616.) 

The  fourth  specification  can  not  be  treated  as  an 
amendment  of  the  petition  in  error,  nor  can  such  an 
amendment  be  allowed,  because  the  specification  was 
not  filed  in  this  court  until  after  the  expiration  of  one 
year  from  the  date  of  the  judgment.  (Crawford  v. 
K.  C.  Ft  S.  &  G.  Rid.  Co.,  45  Kan.  474;  CogshaU  v. 
Spurry,  supra.) 

The  right  to  the  fund  gamisheed  depended  upon  facts 
found  by  the  court  upon  the  trial,  and  can  not  be  re- 
viewed here  for  the  reasons  already  stated — it  was  a 
question  arising  upon  the  trial. 

The  judgment  in  each  case  is  affirmed. 


J.  H.  Smart  et  al.,  as  Partners,  etc.,  v.  The  Missouri 
Pacific  Railway  Company. 

No.  16.079. 

Negligence — Injury  by  Fire — Instructions.  In  an  action  to  re- 
cover for  injuries  caused  by  a  fire  alleged  to  have  been  set  out 
by  defendant's  engine,  the  refusal  of  instructions  requested 
by  the  def^idant  held  not  to  have  been  error. 

Error  from  Morris  district  court;  Oscar  L.  Moore, 
judge.    Opinion  filed  June  5, 1909.    Affirmed. 

Dennis  Madden,  for  the  plaintiffs  in  error. 
B.  P.  Waggener,  and  /.  M.  Challiss,  for  the  defend- 
ant in  error. 

Per  Curiam:  The  special  finding  that  the  defendant 
did  not  set  the  fire  ends  the  case.  The  plaintiffs  offer 
nothing  convincing  to  show  that  this  finding  was  in- 
duced otherwise  than  by  the  evidence,  which  over- 
whelmingly supports  it. 
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The  gist  of  the  third  request  is  this :  If  the  circum- 
stances present  a  reasonably  adequate  explanation  of  the 
fire  on  the  hypothesis  that  it  was  set  out  by  the  engine 
the  jury  may  so  find.  This  is  precisely  what  the  court 
undertook  to  say  in  the  instruction  given.  The  phrase- 
ology employed  is  technically  somewhat  inapt,  but  the 
meaning  is  unmistakable.  From  all  the  expressions 
used,  rted  together,  the  jury  understood  well  enough 
how  to  deal  with  the  evidence  offered  by  the  plaintiffs. 
The  plaintiffs'  discomfort  is  occasioned  by  the  fact  that 
they  produced  no  evidence  which  could  prevail  against 
the  defendant's  proof,  if  the  latter  was  accepted  by 
the  jury  as  true. 

The  fourth  request  singled  out  a  particular  circum- 
stance, held  it  up  before  the  jury,  told  them  to  take  it 
as  evidence,  and  told  them  its  weight  and  effect  under 
certain  conditions.  Of  course  this  request  was  prop- 
erly denied. 

The  jury  were  properly  advised  that  the  burden 
rested  upon  the  plaintiffs  to  show  that  the  defendant 
set  out  the  fire.  Since  they  failed  to  establish  this  indis- 
pensable fact  it  is  immaterial  what  occurred  at  the 
trial  respecting  other  features  of  the  case. 

The  judgment  of  the  district  court  is  affirmed. 


The  City  op  Kingman  v.  John  J.  Joi«:s. 

No.  16.888. 

Criminal  Law— Appeal— Time  of  Filing  Transcript.  Although 
an  appeal  from  a  conviction  for  the  violation  of  a  city  ordi- 
nance was  not  properly  perfected,  the  transcript  not  having 
be^i  filed  within  thirty  days  after  the  appeal  was  takexi,  the 
proceedings  were  examined  and  the  ordinance,  complaint  and 
evidoice  found  to  be  sufficioit. 

•  Appeal  from  Kingman  district  court;  Preston  B. 
GiLLETT,  judge.    Opinion  filed  June  5,  1909.    Affirmed. 
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S.  D.  LoFuze,  for  the  appellee. 
Frank  L.  Martin,  and  jB.  A.  CampbeU,  for  the  appel- 
lant. 

Per  Curiam:  This  is  an  appeal  from  a  judgment  in 
the  district  court  finding  the  defendant  guilty  of  the 
violation  of  a  city  ordinance. 

It  appears  from  the  abstract  that  the  appeal  was  not 
properly  perfected.  Service  of  the  notice  of  appeal 
was  made  and  acknowledged  February  3,  1908,  and  a 
transcript,  with  important  requirements  omitted,  was 
filed  in  this  court  February  3,  1909.  Section  284  of 
the  criminal  code  requires  that  the  transcript  shall  be 
filed  within  thirty  days  after  the  appeal  is  taken.  (The 
State  V.  McEwen,  12  Kan.  37,  38 ;  The  State  v.  Fumey, 
40  Kan.  17.) 

However,  we  have  examined  into  the  merits  of  the 
case  and  find,  contrary  to  the  contention  of  the  appel- 
lant, that  the  complaint  sufficiently  charged  the  viola- 
tion of  the  ordinance  of  the  city;  that  the  ordinance 
was  within  the  power  granted  by  the  statute  to  the 
mayor  and  council  of  the  city;  and  that  there  is  suffi- 
cient evidence  to  sustain  the  finding  and  judgment  of 
the  court. 

The  judgment  is  therefore  affirmed. 
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The  Grand  Lodge  of  the  Independent  Order  op  Odd 
fellows  of  the  state  of  kansas  v.  james  a. 
Troutman  et  al. 

No.  16,868. 
SYLLABUS  BY  THE  COURT. 

1.  Limitation  op  Actions — Accrual  of  Action  to  Recover  Coat 
of  Improvements  —  Tolling  the  Statute  —  "Another  Actum 
Pending,**  A  and  B  entered  into  a  contract  for  the  mutual 
purpose  of  establishing  and  perpetually  maintaining  a  private 
charity.  A  agreed  to  and  did  execute  a  deed  purporting  to 
convey  a  large  tract  of  land  to  trustees  for  the  purpose.  B 
agreed  to  and  did  pay  off  an  equitable  lien  on  the  land,  and 
agreed  to  and  did  pay  for  the  erection  of  buildings  thereon  for 
the  purpose.  After  the  death  of  A  his  sole  heir  brought  a 
suit  to  set  aside  the  deed,  alleging  that  it  was  void.  B  was 
made  a  party  defendant  to  the  suit,  and  filed  an  answer  or 
cross-petition  asking  for  the  money  paid  for  the  betterment 
of  the  estate  and  praying  that  it  be  adjudged  a  lien  upon  the 
land.  Such  proceedings  were  thereafter  had  in  the  suit  that 
B  was  discharged  as  a  party  thereto.  Judgment  was  finally 
rendered  therein  adjudging  the  deed  of  A  void  as  against  the 
rule  prohibiting  perpetuities  of  title  in  estates.  Held^  that 
B's  cause  of  action  to  have  the  money  he  contributed  to  the 
betterment  of  the  estate  adjudged  a  lien  thereon  became  ab- 
solute upon  the  bringing  of  the  suit  to  avoid  the  deed,  and  was 
not  contingent  upon  the  rendition  of  judgment  therein;  heJd^ 
further,  that  the  present  action,  brought  by  B  more  than  five 
years  after  the  suit  was  brought  to  set  aside  the  deed,  and 
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more  than  five  years  after  B  was  discharged  as  a  party 
thereto,  is  barred  by  the  statutes  of  limitations. 
2.  Quitclaim  Deed — Assignment  of  Lien,  The  quitclaim  deed 
pleaded  as  a  defense  in  this  case  is  held  to  have  conveyed  all 
rights  the  plaintiff  may  have  had,  prior  to  the  execution  and 
delivery  thereof,  in  the  lands  upon  which  an  equitable  lien  is 
sought,  and,  interpreted  with  the  resolution  embodied  therein, 
conclusively  evidences  an  intention  of  the  plaintiff  to  abandon 
and  sever  all  its  connection  with  the  enterprise  known  as  the 
DeBoissiere  Odd  Fellows'  Orphans*  Home. 

Error  from  Osage  district  court;  Robert  C.  Heizer, 
judge.  Opinion  on  rehearing,  filed  July  3,  1909.  Af- 
firmed.   (First  opinion  not  reported.) 

STATEMENT. 

The  preliminary  facts  leading  up  to  the  bringing  of 
this  action  are  stated  in  the  opinion  in  Troutman  v. 
DeBoissiere,  66  Kan.  1.  In  that  case,  in  accordance 
with  the  mandate  of  this  court,  the  district  court  of 
Franklin  county,  in  March,  1903,  entered  final  judg- 
ment awarding  the  title  and  right  of  possession  to  the 
large  tract  of  land  theretofore  known  as  the  Odd  Fel- 
lows' Orphan  Children's  Home  to  the  defendants  in 
error  herein,  Troutman  and  Stone.  The  plaintiff  in 
error  conmienced  this  action  February  11,  1904,  in  the 
district  court  of  Osage  county,  and  in  its  amended  pe- 
tition alleged  that  it  is  an  eleemosynary,  fraternal  and 
benevolent  corporation,  maintained  by  assessments 
upon  and  contributions  from  its  members  and  subordi- 
nate lodges  under  its  jurisdiction  and  control;  that  by 
virtue  of  its  by-laws,  rules  and  regulations  it  has  power 
and  authority  to  make,  levy  and  collect  assessments 
from  such  members  and  subordinate  lodges;  that  in 
1892  DeBoissiere,  being  the  owner  of  a  tract  of  land 
and  wishing  to  establish  a  school  and  home  for  orphan 
children  of  deceased  Odd  Fellows  of  the  state  of  Kan- 
sas, proposed  orally  to  the  duly  accredited  officers  of  the 
plaintiff  that  if  it  would  pay  or  cause  to  be  paid  to  one 
Sears  the  sum  of  $17,500  and  interest,  to  pay  off  an 
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equitable  lien  which  Sears  had  upon  the  land,  and 
would  from  time  to  time  advance  money  to  the  trustees 
to  be  designated  by  DeBoissiere  to  improve  the  land 
and  erect  buildings  and  other  improvements  thereon,  he 
would  convey  to  such  trustees  the  full  and  free  fee 
simple  title  to  all  of  the  land  for  the  purposes  named. 
The  plaintiff  further  alleged  that  it  accepted  the  prop- 
osition ;  that  DeBoissiere  did  make  a  deed  to  the  lands 
to  certain  trustees,  who  are  named  in  the  deed,  a  copy 
of  which  is  made  a  part  of  the  petition ;  and  that,  rely- 
ing upon  the  agreement,  the  plaintiff  paid,  through  the 
trustees,  to  Sears  the  amount  of  the  specified  indebted- 
ness (about  $20,000),  and  further  paid  to  such  trustees 
^15,000  which  was  by  them  expended  for  buildings  and 
improvements  on  the  land.  The  petition  further  re- 
cited the  death  of  DeBoissiere  in  1894,  the  bringing 
of  a  suit  in  Franklin  county  by  Corrinne  Martinelli,  his 
sole  heir,  in  1896,  to  set  aside  the  deed,  and  that  the 
defendants  in  error  during  the  pendency  of  the  action 
procured  and  recorded  a  deed  to  themselves  from  Cor- 
rinne Martinelli  and  became  substituted  as  plaintiffs  in 
that  action;  that  Corrinne  Martinelli  and  the  defend- 
ants in  error  at  all  the  times  mentioned  knew  of  the 
•contract  between  the  plaintiff  and  DeBoissiere  and  of 
the  indebtedness  to  Sears,  and  of  the  performance  of 
the  contract  on  its  part.  The  petition  further  recited 
the  decision  of  this  court  and  the  final  judgment  in  the 
district  court  of  Franklin  county,  and  prayed  that  the 
plaintiff  might  be  adjudged  to  have  an  equitable  lien 
upon  the  lands  for  the  amount  of  the  indebtedness  paid 
to  Sears  and  the  amount  paid  for  the  making  of  im- 
provements upon  the  land. 

The  defendants,  Troutman  and  Stone,  filed  an  answer 
in  which  they  admitted  nearly  all  of  the  allegations  of 
the  petition  above  referred  to,  but  denied  the  pajrment 
by  the  plaintiff  of  any  indebtedness  or  lien  to  Sears 
and  the  application  of  any  money  paid  by  the  plaintiff 
to  making  improvements  on  the  land.    The  answer  also 
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set  up  several  special  defenses;  among  others,  that  the 
action  was  barred  by  limitation  and  that  the  final  judg- 
ment in  the  district  court  of  Franklin  county  rendered 
the  plaintiff's  claim  res  jtuUcata.  The  special  defenses 
and  allegations  of  fact  in  the  answer  that  are  regarded 
as  material  in  the  determination,  of  the  case  are  that 
in  1896  Corrinne  Martinelli  brought  suit  in  the  district 
court  to  set  aside  the  DeBoissiere  deed  to  the  trustees, 
to  recover  possession  of  the  premises  and  to  determine 
the  rights  and  liabilities  of  all  parties,  including  the 
plaintiff;  that  the  plaintiff  was  served  with  summons, 
appeared,  and  filed  an  answer  and  cross-petition,  a 
copy  of  which  is  attached  to  the  answer  as  an  exhibit 
and  shows  that  the  plaintiff  then  set  up  substantially 
the  claim  herein  involved,  asking  for  a  lien  on  the  real 
estate.  A  copy  of  the  journal  entry  in  that  action  was 
attached,  which  shows  that  upon  the  hearing  of  the 
motion  for  judgment  in  accordance  with  the  mandate 
of  the  supreme  court  appearance  was  made  by  the  de- 
fendants, not  excepting  this  plaintiff.  Judgment  was 
rendered  therein  in  favor  of  the  substituted  plaintiffs, 
defendants  herein,  on  March  23, 1903.  The  answer  also 
alleged  that  in  June,  1907,  the  plaintiff  brought  an  ac- 
tion in  the  district  court  of  Franklin  county  against  the 
trustees,  these  defendants  and  others,  on  the  same 
claim  for  money  sought  to  be  recovered  in  this  action, 
asking  that  it  be  adjudged  to  have  an  equitable  lien 
on  the  land  involved  herein,  and  that  the  action  was 
dismissed  on  the  motion  of  the  plaintiff  therein.  It 
also  alleged  that  the  plaintiff,  at  its  regular  annual  con- 
vocation in  October,  1894,  renounced  all  claim  to  or  in- 
terest in  the  property  and  instructed  its  officers  to  con- 
vey to  the  trustees  all  the  interest,  claim  or  title  of  the 
plaintiff  therein,  and  that  such  conveyance  was  made. 
A  copy  of  the  deed  containing  the  resolution  is  as  fol- 
lows : 

"This  Indenture,  made  this  10th  day  of  October, 
A.  D.    1894,   between   the   Grand   Lodge   Independent 
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Order  of  Odd  Fellows  of  Kansas,  a  corporation  of  the 
state  of  Kansas,  party  of  the  first  part,  and  the  De- 
Boissiere  Odd  Fellows'  Orphans'  Home  and  Industrial 
School  Association  of  Kansas,  a  corporation  of  the  state 
of  Kansas,  party  of  the  second  part, 

"WITNESSETH :  That  said  party  of  the  first  part,  in 
consideration  of  the  sum  of  one  ($1)  dollar,  the  re- 
ceipt of  which  is  hereby  acknowledged,  and  in  the 
further  consideration  of  the  order  duly  made  by  the 
said  Grand  Lodge  Independent  Order  Odd  Fellows  of 
Kansas,  party  of  the  first  part,  in  regular  session,  on 
the  10th  day  of  October,  1894,  in  the  following  words 
and  figures,  to  wit:  'Brother  J.  Jay  Buck,  of  Lodge 
No.  15,  offered  the  following  resolution,  which  was 
unanimously  adopted : 

"  'Whereas,  on  May  11th,  1892,  Mr.  DeBoissiere  conveyed  cer- 
tain real  and  personal  property  situated  in  Franklin  county, 
Kansas,  to  L.  C.  Stine,  George  A.  Huron,  M.  B.  Ward,  Charles 
L.  Bobbins,  and  George  W.  Jones,  in  trust  for  the  DeBoissiere 
Odd  Fellows'  Orphans'  Home  and  Industrial  School  Association 
of  Kansas;  and,  whereas,  this  grand  lodge  assumed  to  accept  the 
same  at  its  session  in  1892,  and  in  1893  levied  a  tax  for  the  sup- 
port thereof;  and,  whereas,  it  is  claimed  bv  some  that  this  grand 
body  has  some  interest  therein,  and  by  others  it  is  claimed  that 
this  body  has  neither  interest  in  nor  control  over  the  same,  and 
believing  it  not  prudent  longer  to  attempt  any  connection  be- 
tween this  grand  lodge  and  said  orphans'  home;  therefore, 

**  'Resolved,  that  this  grand  lodge  does  hereby  renounce  all 
claim  to,  interest  in,  control  over,  or  connection  with,  said 
orphans'  home,  further  than  to  give  it  its  blessing. 

"  'Resolved,  that  this  grand  lodge  hereby  rescinds  all  former 
action  taken  in  connection  with  or  pertaining  to  said  orphans' 
home. 

"  'Resolved,  that  the  grand  master  and  the  grand  secretary 
convey  by  quitclaim  deed  under  seal  of  this  grand  lodge,  to 
said  corporation,  all  interest,  claim  or  title  which  it  may  have 
acquired  by  virtue  of  said  deed  made  by  Mr.  DeBoissiere,  or 
because  of  any  action  heretofore  taken  by  this  grand  lodge  con- 
cerning said  home.' 

"Does  by  'il.zse  presents  remise,  release  and  quit- 
claim unto  said  party  of  the  second  part,  its  successors 
and  assies,  all  the  following-described  real  estate 
l5ing  and  situated  in  the  county  of  Franklin,  and  state 
of  Kansas,  to  wit :  [Description  same  as  in  trust  deed 
from  DeBoissiere  to  trustees.]  The  whole  containing 
3156  acres,  more  or  less. 

"To  have  and  to  hold  the  same,  together  with  all  and 
singular  the  tenements,  hereditaments,  and  appurte- 
nances, thereunto  belonging  or  in  anywise  appertain- 
ing forever." 
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The  deed  was  signed  and  acknowledged  by  Levi  Fer- 
guson, as  grand  master,  and  John  A.  Bright,  as  grand 
secretary,  and  was  recorded  December  15, 1894. 

In  reply  to  this  answer  the  plaintiff  filed  a  general 
denial,  excepting  as  to  matters  specifically  admitted. 
The  reply  admitted  the  filing  of  the  answer  and  cross- 
petition  in  the  Martinelli  case,  as  set  out  by  defendants 
herein,  but  allured  that  thereafter  Troutman  and 
Stone,  as  substituted  plaintiffs,  filed  an  amended  pe- 
tition therein,  and  that  this  plaintiff  by  leave  of  court 
filed  a  general  demurrer  thereto,  which  demurrer  was 
sustained,  judgment  being  thereupon  rendered  declar- 
ing that  the  plaintiffs  therein  had  no  cause  of  action 
against  the  defendant,  this  plaintiff.  The  reply  fur- 
ther alleged  that  thereafter  no  proceedings  were  had 
by  which  this  plaintiff  was  in  anywise  made  or  con- 
tinued a  party  to  that  case.  The  reply  also  admitted 
the  bringing  of  an  action  in  1897  against  the  trustees, 
the  defendants  herein  and  others,  as  alleged  in  the 
answer,  but  alleged  that  the  action  was  dismissed  by 
the  plaintiff  without  prejudice.  The  reply  also  ad- 
mitted the  adoption  of  the  resolution  and  the  execution 
of  the  quitclaim  deed,  as  alleged,  but  averred  that  it  was 
not  intended  thereby  to  release,  satisfy  or  renounce 
any  claim  or  equitable  lien  which  the  plaintiff  then  had 
oir  might  thereafter  have  in  the  lands  described,  on 
account  of  the  failure  of  title  in  the  trustees  or  for 
any  other  reason,  and  that  the  resolution  and  deed  were 
for  the  purpose  of  renouncing  and  disavowing  title 
to  the  lands  and  property  in  it  as  against  the  trustees, 
and  for  the  purpose  of  vesting  in  the  trustees  what- 
ever title  the  plaintiff  had  or  might  be  held  to  have 
in  the  lands  and  property,  and  for  the  purpose  of 
vesting  the  management  and  control  of  the  lands  and 
property  intended  for  the  orphans'  home  and  school 
purposes  in  the  trustees,  as  against  it,  the  plaintiff. 
The  reply  also  alleged  that  the  defendants  do  not  make 
claim  of  title  from  or  through  the  trustees  nor  in  any 
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wise  stand  in  privity  of  succession  to  such  title  with 
the  trustees,  but  on  the  contrary  claim  and  always  have 
claimed  title  to  the  property  adversely  to  the  trustees 
and  adversely  to  this  plaintiff.  In  an  additional  reply 
the  plaintiff  said  that  all  the  moneys  paid  on  account 
of  the  Sears  claim  for  making  improvements  were 
contributed  by  the  subordinate  lodges  and  members 
thereof,  and  were  paid  to  it  as  fi  trust  fund  for  the 
purposes  stated  in  the  petition,  and  were  so  expended 
by  it,  and,  if  the  resolution  and  quitclaim  deed  should 
be  held  to  be  an  estoppel  or  waiver  of  its  rights,  then 
they  were  in  contravention  of  the  trust  assumed,  and 
were  null  and  void. 

The  case  was  decided  in  favor  of  the  defendants  on 
their  motion  for  judgment  on  the  pleadings. 

B.  P.  Waggener,  Frank  Doster,  and  Waggener,  Orr 
&  ChalUs,  for  the  plaintiff  in  error. 
Troutman  &  Stone,  pro  se. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J.:  The  plaintiff  makes  eight  assignments  of 
error,  all  but  two  of  which  relate  to  the  refusal  of  the 
court  to  strike  out  portions  of  the  answer.  As  the  case 
was  decided  by  sustaining  a  motion  of  the  defendants 
for  judgment  in  their  favor  upon  the  pleadings  the 
judgment  can  not  be  affirmed  unless  it  is  the  correct 
legal  conclusion  upon  (he  undisputed  facts.  The  facts 
as  pleaded  by  the  plaintiff  are  accepted  to  be  true  and 
the  facts  as  pleaded  by  the  defendants  will  be  accepted 
only  so  far  as  they  are  admitted  by  plaintiff  in  its  reply. 
Of  course,  the  meaning  and  effect  of  written  instru- 
ments admitted  to  have  been  made  and  executed  is  not 
matter  of  fact  to  be  pleaded,  but  of  construction  by  the 
court.  Nor,  of  course,  will  propositions  of  law  pleaded 
by  either  as  to  when  on  the  facts  a  cause  of  action 
arose  or  when  the  statute  of  limitations  had  run  be  re- 
garded as  facts.    As  the  plaintiff,  presumably,  did  not 
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in  reply  admit  as  true  any  portions  of  the  answer 
which  it  had  previously  moved  to  strike  out,  we  may 
safely  disregard  the  six  assignments  of  error  relating 
to  the  denial  of  the  motion  and  consider  only  the  other 
two,  really  one,  to  wit,  that  the  court  erred  in  render- 
ing judgment  for  the  defendants  on  the  facts  so  de- 
termined. 

The  plaintiff,  then,  and  DeBoissiere,  for  the  purpose 
jof  promoting  a  charity,  sometime  previous  to  May  11, 
1892,  entered  into  a  verbal  contract  by  the  terms  of 
which  DeBoissiere  was  to  convey  the  lands  in  question 
to  trustees,  to  be  designated,  for  the  purpose  of  estab- 
lishing and  maintaining  an  Odd  Fellows'  Orphans' 
Home  and  Industrial  School  Association.  The  plain- 
tiff, on  its  part,  was  to  pay  off  to  one  Sears  an  equitable 
lien  which  he  had  on  the  land,  and  contribute  the  money 
to  erect  contemplated  improvements  on  the  land  and 
support  the  children  in  the  home,  for  every  kind  of 
expense  except  teaching.  This  contract  was  to  be  per- 
petual, and  was  so  far  executed  that  DeBoissiere  ex- 
ecuted the  deed  to  designated  trustees  and  the  plaintiflf 
paid  on  account  of  the  Sears  claim  about  $20,000,  and 
about  $15,000  for  the  making  of  improvements  on  the 
land.  DeBoissiere  died  in  France  in  January,  1894, 
and  left  his  sister,  Corrinne  Martinelli,  as  his  only  heir. 
In  October,  1894,  the  plaintiff  passed  the  resolution 
and  caused  to  be  executed  the  quitclaim  deed  copied 
in  the  statement. 

The  defendants  contend  that  by  this  deed  the  plain- 
tiff not  only  conveyed  all  the  rights,  legal  and  equit- 
able, it  had  in  the  lands  in  question,  but  that  it  also 
repudiated  its  contract  to  "support  the  children  in  the 
home,  for  every  kind  of  expense  except  teaching."  The 
plaintiff,  however,  says  that  the  instrument  was  in- 
tended only  to  convey  to  the  trustees  whatever  interest, 
claim  or  title  it  may  have  acquired  by  the  deed  made  by 
DeBoissiere  and  to  give  the  trustees  control  of  the 
home  and  school;  that  it  was  made  only  to  settle  dis- 
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puted  questions  between  the  plaintiff  and  trustees,  and 
that  whatever  it  conveyed  to  the  trustees  does  not  avail 
the  defendants,  as  they  claim  title  to  the  land  neither 
through  the  trustees  nor  in  privity  with  them,  but  at  all 
times  have  claimed  title  in  opposition  to  the  trustees. 

It  is  hard  to  conceive  how  language  could  be  framed 
to  express  more  clearly  the  intention  of  the  plaintiff  to 
convey  all  its  rights  in  the  land,  of  whatever  nature 
they  might  be,  to  the  trustees,  than  the  language  here 
employed: 

"Resolved,  that  this  grand  lodge  hereby  rescinds  all 
former  action  taken  in  connection  with  or  pertaining  to 
said  orphans'  home. 

''Resolved,  that  the  grand  master  and  the  grand  sec- 
retary convey  by  quitclaim  deed  under  seal  of  this 
grand  lodge  to  said  corporation  all  interest,  claim  or 
title  which  it  may  have  acquired  by  virtue  of  said  deed 
made  by  Mr.  DeBoissier6,  or  because  "of  any  action 
heretofore  taken  by  this  grand  lodge,  concerning  said 
home." 

The  only  action  which  the  plaintiff  pleads  it  had 
theretofore  taken  in  reference  to  the  land  was  the  pay- 
ment of  the  lien  and  the  advancement  of  money  for  the 
improvements.  It  seems  also  that  the  following  lan- 
guage forcibly  expresses  the  intention  of  the  plaintiff 
to  bear  no  longer  the  expenses  of  the  children  in  the 
home: 

''Resolved,  that  this  grand  lodge  does  hereby  re- 
nounce all  claim  to,  interest  in,  control  over,  or  connec- 
tion with,  said  orphans'  home,  further  than  to  give  it 
its  blessing." 

We  think  this  instrument,  without  ambiguity,  as- 
signed the  rights  of  the  plaintiff  in  the  land  and  re- 
nounced all  interest  in,  control  over  or  connection  with 
the  orphans'  home,  and  declared  its  intention  no  longer 
to  contribute  to  the  support  thereof  as  by  its  contract 
it  had  undertaken  to  do. 

Let  us  assume,  however,  for  the  purpose  of  further 
examining  the  contentions  of  the  plaintiff  that  the  quit- 

29— 80  KAN. 
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claim  deed  did  not  amount  to  an  assignment  of  its 
equitable  lien  upon  the  land  for  the  money  it  had  ex- 
pended upon  the  contract:  In  1896,  nearly  two  years 
after  the  execution  of  the  quitclaim  deed,  Corrinne 
Martinelli,  the  sole  heir  of  DeBoissiere,  brought  a  suit 
in  the  district  court  of  Franklin  county  for  the  purpose 
of  setting  aside  the  deed  from  DeBoissiere  to  the  trus- 
tees for  the  land  in  question  and  to  determine  the  rights 
and  liabilities  of  all  the  parties  in  and  to  the  land.  The 
plaintiff,  as  well  as  the  trustees,  was  made  a  defendant 
and  summoned  in  the  action.  The  plaintiff  appeared 
and  answered  therein,  and,  in  a  pleading  in  the  nature 
of  a  cross-petition,  set  up  substantially  the  claim  now 
relied  upon,  and  asked  that  it  be  adjudged  to  have 
an  equitable  lien  upon  the  land  and  that  the  land  be 
sold  to  discharge  the  same.  Thereafter  the  defendants 
herein  secured  a  conveyance  of  the  land  in  question 
from  Corrinne  Martinelli  to  them,  and  were  substituted 
as  plaintiffs  in  that  suit  in  place  of  their  grantor  and 
filed  an  amended  petition  therein.  Whereupon  the  de- 
fendants by  leave  of  court  filed  a  general  demurrer  to 
the  amended  petition,  and  the  demurrer  was  sustained 
and  judgment  was  rendered  declaring  that  the  plain- 
tiffs therein  had  no  cause  of  action  against  this  plain- 
tiff;  and  thereafter  no  proceedings  w^re  had  by  which 
this  plaintiff  was  in  anywise  made  or  continued  as  a 
party  to  said  cause.  The  plaintiff  contends  that  it  was 
no  longer  a  party  to  the  action. 

The  defendants,  on  the  other  hand,  contend  that  the 
plaintiff  continued  to  be  a  party  in  that  case  through  all 
the  subsequent  proceedings  therein,  including  the  final 
judgment  of  the  district  court  in  favor  of  the  defend- 
ants, the  proceedings  in  error  in  the  supreme  court, 
the  reversal  of  the  judgment  of  the  trial  court,  the  filing 
of  the  mandate  in  the  district  court,  the  hearing  of  the 
motion  in  the  suit  for  judgment  in  favor  of  the  plain- 
tiffs therein  in  accordance  with  the  mandate,  the  allow- 
ance thereof,  and  the  rendition  of  such  judgment.    The 
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record  of  the  proceeding  is  pleaded  by  the  defendants 
herein  and  is  not  traversed  by  the  plaintiff,  and  ap- 
pears to  sustain  the  contention  of  the  defendants  that 
the  plaintiff  had  notice  of  such  motion  and  was  repre- 
sented by  counsel  at  the  hearing  thereof  and  at  the 
time  of  final  judgment  therein. 

We  will,  however,  again  assume  that  upon  the  sus- 
taining of  the  plaintiff's  demurrer  to  the  amended  pe- 
tition and  the  judgment  thereupon  rendered  the  plain- 
tiff was  out  of  the  case — ^was  no  longer  a  party  thereto, 
and  that  the  final  judgment  therein,  rendered  March 
23,  1893,  was  not  an  adjudication  as  to  its  claim  of  a 
lien  on  the  land  as  against  the  defendants  herein. 
However,  we  think  it  must  be  conceded  that  if  Cor- 
rinne  Martinelli  had  voluntarily  dismissed  her  suit, 
after  the  filing  of  the  plaintiff's  answer,  it  could  have 
proceeded  therein  to  have  its  rights  under  its  cross-pe- 
tition adjudicated,  even  over  the  objections  of  Corrinne 
Martinelli  and  the  trustees. 

The  defendants  contend  that. the  plaintiff's  cause  of 
action,  if  it  had  any,  arose  immediately  upon  the  bring- 
ing of  the  suit  of  Corrinne  Martinelli,  especially  as  the 
plaintiff  had  by  its  quitclaim  deed,  in  part  at  least,  repu- 
diated its  contract  and  refused  longer  to  contribute  to 
the  support  of  the  orphans'  home.  The  plaintiff,  on  the 
other  hand,  contends  that  its  right  to  an  equitable  lien 
upon  the  land  for  money  paid  to  discharge  the  Seiars  lien 
and  to  erect  improvements  on  the  land  was  contingent 
upon  the  result  of  the  suit  to  set  aside  DeBoissiere'a 
deed,  and  that  its  cause  of  action  did  not  accrue  until 
the  final  determination  of  that  suit — March  23,  1903. 
It  claims  this  although  it  had,  in  1897,  commenced  an 
action  against  these  defendants,  the  trustees  and  others, 
and  set  up  practically  the  same  claims  here  relied  upon, 
and  had  thereafter  dismissed  the  action  without  preju- 
dice. 

Two  legal  questions  then  remain:  (1)  When  did  the 
cause  of  action  of  the  plaintiff  for  the  declaration 
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of  a  lien  upon  the  land  arise?  (2)  If  this  question 
be  not  involved  in  the  first;  was  the  pendency  of  the 
suit  to  set  aside  the  DeBoissiere  deled  such  a  contin- 
gency as  suspended  the  plaintiff's  cause  of  action  for 
the  lien  until  such  suit  to  set  aside  the  deed  was  de- 
termined? 

It  seems  clear  that  at  some  time,  if  its  rights  had  not 
been  assigned,  the  plaintiff  was  entitled  to  relief  and 
had  a  cause  of  action  for  the  money  expended  by  it  to 
promote  and  sustain  the  Odd  Fellows'  Orphans'  Home. 
Mr.  Freeman,  the  annotating  editor  .of  the  American 
State  Reports,  analyzes  the  cases  in  which  relief  is  al- 
lowed against  mistakes  of  law,  dividing  them  into  four 
classes.  The  fourth  class  is:  "Where  there  is  a  mis- 
take of  law  on  both  sides  [of  a  contract],  owing  to 
which  the  object  of  the  parties  can  not  be  attained." 
(Note  to  Renard  v.  Clink,  91  Mich.  1,  in  30  Am.  St.  Rep. 
460,  461,  citing  Champlin  v.  Laytin,  18  Wend.  [N.  Y.] 
407,  417,  Corrigan  v.  Tiemay,  100  Mo.  276,  and  note  to 
Black  V.  Ward,  27  Mich.  191,  in  15  Am.  Rep.  171.)  It 
is  evident  that  DeBoissiere  and  the  plaintiff  thought 
when  they  entered  into  the  contract  and  proceeded  to 
the  execution  of  the  same  that  by  their  action  they 
had  organized  or  could  organize  the  Odd  Fellows'  Or- 
phans' Home  and  endow  it  with  the  lands  and  buildings 
through  the  medium  of  trustees  in  perpetuity.  They 
were  both  mistaken  as  to  the  law,  and  owiilg  to  such 
mistake  their  object  could  not  be  attained.  There  was 
no  fraud  on  either  side.  The  mistake  was  mutual,  and 
when  it  was  discovered  equity  should  restore  to  each 
party  as  nearly  as  possible  what  he  contributed  to  the 
mistaken  enterprise.  It  is  also  apparent  that  when- 
ever either  party  is  entitled  to  withdraw  his  contribu- 
tion to  the  common  enterprise  the  other  party  is  also 
entitled  to  withdraw  his  contribution  thereto.  Is  this 
discovery  made  when  one  party  is  correctly  advised  as 
to  the  law  and  brings  an  action  to  repossess  himself  of 
his  contribution,  or  is  it  made  when  a  court  of  com- 
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petent  and  final  jurisdiction  has  finally  determined  that 
the  law  does  not  permit  the  conveyance  of  the  real 
estate  for  the  desired  purpose  in  perpetuity  and  there- 
fore that  the  objects  of  the  parties  can  not  be  attained? 

The*  plaintiff  contends  that  its  right  to  recover  its 
contribution  to  the  common  purpose  was  contingent 
upon  the  right  of  the  defendants,  »as  successors  in  inter- 
est to  DeBoissiere,  to  recover  his  contribution  thereto, 
and  although  it  was  finally  adjudicated  in  the  suit 
brought  by  Corrinne  Martinelli  that  the  plaintiff  in  that 
suit  really  held  the  title  to  the  land  at  the  very  time  of 
bringing  the  suit,  and  that  the  DeBoissiere  deed  was 
void,  yet  the  right  of  the  plaintiff  herein  to  recover  its 
contribution  to  the  common  purpose  was  contingent 
upon  the  final  determination  of  that  suit,  and  that  the 
statute  of  limitations  did  not  begin  to  run  against  its 
cause  of  action  until  that  suit  was  finally  determined. 
Many  authorities  are  cited  by  the  plaintiff  to  sustain 
this  contention.  We  have  examined  these  authorities, 
and  so  far  as  they  are  in  any  way  instructive  they  re- 
late to  cases  in  which  the  former  action,  a  determina- 
tion of  which  forms  the  contingency  upon  which  a 
later  action  depends,  involves  the  determination  of  facts 
upon  the  existence  of  which  a  cause  of  action  in  the 
later  case  depends,  and  such  a  relation  exists  between 
the  parties  to  the  two  actions  that  the  parties  to  the  lat- 
ter may  rely  upon  the  action  of  the  parties  in  the 
former. 

The  contention  of  the  plaintiff  is  not  consistent  with 
its  answer  in  the  Martinelli  case.  It  then  recognized 
that  it  was  called  upon  to  assert  and  litigate  any  inter- 
est it  had  or  claimed  in  or  to  the  land.  It  responded  by 
setting  up  the  same  claims  now  involved.  In  effect  its 
answer  was  a  cross-petition  asking  to  be  reimbursed 
for  its  contributions  to  the  original  purpose  which  had 
augmented  the  value  of  the  estate  that  Corrinne  Mar- 
tinelli sought  to  recover,  and  for  which  betterment  she 
should  repay  the  plaintiff  if  she  recovered  the  land. 
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The  right  of  the  plaintiff  therein  and  of  this  plaintiff, 
as  defendant  therein,  depended  upon  the  legality  or  ille- 
gality of  the  DeBoissiere  deed.  It  was  purely  a  ques- 
tion of  law,  and  not  a  single  authority  has  been  sug- 
gested, nor  is  it  believed  one  can  be  found,  where  it  has 
been  held  that  the  pendency  of  one  actioi\,  wherein  the 
sole  question  is  as  to  what  law  is  applicable  to  certain 
facts,  constitutes  a  contingency  upon  which  depends  the 
right  to  bring  another  action  upon  the  same  facts  by  a 
party  not  in  privity  with  the  claimant  in  the  former 
action. 

"A  contingent  claim  is  where  the  liability  depends 
upon  some  future  event,  which  may  or  may  not  happen, 
and  which  therefore  makes  it  wholly  uncertain  whether 
there  ever  will  be  a  liability."  {AdrrCr  of  Sargent  v. 
Adm'r  of  Kimball,  37  Vt.  320,  syllabus.) 

(See,  also,  Stevens  vl  Stevens,  172  Mo.  28,  36;  Jor- 
genson  v.  Larson,  85  Minn.  134.) 

The  case  last  cited  was  based  upon  a  claim  for  dam- 
ages against  the  estate  of  a  vendor  for  the  breach  of  a 
contract  to  convey  land  and  the  refusal  of  the  widow  of 
the  vendor  to  convey  the  one-third  of  the  land  vested 
in  her  by  the  death  of  her  husband,  she  not  having 
signed  the  contract  to  convey.  The  grantee  had  pre- 
viously brought  a  suit  to  compel  the  specific  perform- 
ance of  the  contract  as  to  the  one-third.  After  citing 
and  approving  the  above  definition  of  a  contingent 
claim,  the  court  said : 

**Now,  in  this  case,  the  plaintiff's  claim  against  the 
estate  of  his  vendor  for  damages  for  the  breach  of  the 
contract  to  convey  the  land  became  absolute  when  the 
widow  refused  to  convey  the  one-third  of  the  land 
vested  in  her  by  the  death  of  her  husband.  He  then 
knew  that  he  could  not  compel  specific  performance  as 
to  this  one-third,  and  that  his  only  remedy  was  a  claim 
for  damages  against  the  estate.  Such  claim  was  just 
as  absolute  when  the  widow  refused  as  it  was  when 
the  judgment  in  the  action  for  specific  performance  was 
entered.  The  plaintiff,  however,  contends  that  he  could 
not  know  until  the  decision  in  his  equitable  action 
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whether  the  court  would  hold  his  acts  of  part  per- 
formance sufficient  to  take  his  contract  out  of  the  stat- 
ute of  frauds  and  make  it  one  that  could  be  enforced ; 
therefore  it  was  contingent.  Or,  in  other  words,  he 
could  not  know  whether  he  could  prove  a  valid  contract 
to  the  satisfaction  of  the  court  until  it  actually  decided 
the  case.  If  this  makes  it  a  contingent  claim,  then  every 
claim  before  judgment  thereon  is  a  contingent  one,  and 
need  not  be  presented  to  the  probate  court,  because  the 
result  of  a  lawsuit  is  always  attended  with  uncertain- 
ties."   (Page  137.) 

The  contingency  upon  which  the  plaintiff's  right  in 
this  case  depended  was  the  validity  of  the  DeBoissiere 
deed,  and,  paraphrasing  the  lai^guage  of  the  above  de- 
cision, the  plaintiff's  claim  to  recover  its  contribution 
which  had  been  used  for  the  betterment  of  the  estate 
became  absolute  when  Corrinne  Martinelli,  the  heir  of 
DeBoissiere,  declared  the  deed  invalid  and  brought  suit 
to  set  it  aside.  The  plaintiff  herein  was  in  no  sense  in 
privity  with  either  of  the  other  parties  to  the  former  ac- 
tion, but  whatever  claim  it  had  was  adverse  to  each  of 
the  others. 

We  conclude,  therefore,  that  the  plaintiff's  right  of 
action  became  absolute  upon  the  bringing  of  the  suit 
by  Corrinne  Martinelli  in  1896.  The  plaintiff  evidently 
so  understood  it  when  it  filed  its  aAswer  in  that  action, 
and  also  when  it  brought  the  action  in  1897. 

If  the  plaintiff,  being  a  party  to  the  suit  brought  by 
Corrinne  Martinelli  in  1896,  stood  upon  its  cross-peti- 
tion therein  until  the  final  determination  thereof  in 
1903,  it  had  an  action  pending  in  court,  and  the  statute 
of  limitations  was  tolled  thereby  until  the  final  deter- 
mination of  the  action.  In  such  case,  however,  the 
final  judgment  in  the  case  was  adverse  to  it  and  renders 
the  claim  asserted  in  this  action  res  judicata.  If,  on 
the  other  hand,  the  plaintiff,  by  its  demurrer  and  the 
ruling  thereon,  was  discharged  from  that  suit  and  was 
no  longer  a  party  thereto,  then  the  final  judgment 
therein  was  not  an  adjudication  of  its  rights,  but  from 
the  time  it  was  discharged  from  the  action  it  had  no 
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action  pending  and  the  running  of  the  statute  of  limita- 
tions was  no  longer  tolled.  This  ruling  on  the  demurrer 
was  more  than  five  years  before  the  commencement  of 
this  action,  and  five  years  is  the  longest  limitation  pos- 
sibly applicable.  The  record  before  us  arid  the  conduct 
of  the  parties  leaves  some  uncertainty  whether  or  not 
the  plaintiff  was  dismissed  as  a  party  from  the  former 
action ;  but,  as  we  have  seen,  this  can  make  no  differ- 
ence in  the  result  herein,  and  the  contention  of  the 
plaintiff  is  therefore  adopted  and  its  action  is  held  to 
be  barred  by  the  statute  of  limitations.  The  judgment 
is  affirmed. 
Benson,  J.,  not  sitting. 


Ben  Johnson,  as  Administrator,  etc.,  v.  The  Chi- 
cago, Rock  Island  &  Pacific  Railroad  Company. 

No.  16,770. 
SYLLABUS  BY  THE  COURT. 

1.  Personal  Injuries  —  dmiributcry  Negligence  of  a  Traveler 
at  a  Crossing.  Upon  a  review  of  the  evidence  it  is  held  that 
the  question  whether  the  deceased  person  for  whose  death 
damages  are  sought  was  chargeable  with  contributory  negli- 
gence was  one  of  fact  for  the  jury. 

2.  Evidence — Tests  of  Hearing  or  Sight.    The  rule  stated 

in  Mo.  Pac.  Rly.  Co.  v.  Moffatt,  56  Kan.  667  (par.  4  of  sylla- 
bus), and  in  Railway  Co.  v.  Townsend,  71  Kan.  624,  relative 
to  t^e  admissibility  of  the  evid^ice  afforded  by  tests  made  by 
witnesses  of  the  effect  of  an  intervening  bluff  in  deadening 
the  sound  made  by  an  approaching  train,  is  held  to  be  appli- 
cable to  such  testimony  relating  to  the  effect  of  the  embank- 
ments of  a  cut  through  which  a  railroad  track  extended  in 
preventing  a  view  of  the  smoke  or  steam  from  an  engine  ap- 
proaching through  such  cut. 

Error  from  Wabaunsee  district  court;  Robert  C. 
Heizer,^  judge.  Opinion  on  rehearing,  filed  July  3, 
1909.    Reversed.   ( First  opinion  not  reported. ) 
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STATEMENT. 

This  was  an  action  to  recover  damages  for  the  death 
of  Christian  Anderson  at  a  railroad-crossing  at  Alta 
Vista,  caused  by  the  alleged  negligence  of  the  defend- 
ant. 

Entering  Alta  Vista  from  the  southwest,  through  a 
deep  cut,  the  defendant's  track  reaches  the  surface  level 
one-fourth  of  a  mile  from  the  station.  At  or  near  the 
station  it  extends  in  a  northeasterly  direction  through 
another  cut,  which  is  fifteen  feet  deep  at  the  highest 
point  of  the  hill.  The  cut  emerges  to  the  level  at  a  point 
fifty  feet  southwest  of  the  crossing  where  Mr.  Ander- 
son was  killed.  The  hill  slopes  from  its  greatest  eleva- 
tion for  250  feet  toward  the  northeast,  down  to  this 
point.  The  crossing  is  1200  feet  from  the  station.  A 
ditch  running  through  the  cut  thirty-six  feet  east  and 
south  of  the  east  rail  of  the  track  passes  under  a  cul- 
vert in  the  east-andi-west  road  leading  to  the  railroad- 
crossing  in  question.  From  this  crossing  to  the  station, 
and  for  a  quarter  to  a  half  mile  beyond,  the  track  is 
straight.  A  road  leading  north  from  Alta  Vista  inter- 
sects the  east-and-west  road  very  near  the  crossing. 

About  three  .months  before  the  accident  the  defend- 
ant had  ballasted  its  track  to  a  depth  of  six  to  eight 
inches,  and  the  top  of  the  rails  at  the  crossing  was 
about  eighteen  inches  above  the  highway.  Crossing- 
planks  had  been  placed  on  the  outside  of  the  rails,  and 
the  face  of  the  incline  was  from  two  and  one-half  to 
three  feet  down  to  the  level  of  the  highway.  A  person 
traveling  north  over  the  road  from  Alta  Vista  in  a 
carriage  could  see  a  train  at  or  about  the  station  until 
he  reached  a  point  about  265  feet  from  the  crossing, 
when  his  view  would  be  obscured  by  the  hill  through 
which  the  track  was  cut  until  he  reached  the  culvert, 
where  a  train  approaching  from  the  southwest  could  be 
seen  for  a  distance  of  250  to  300  feet.  Advancing, 
eighteen  feet  from  the  culvert  it  could  be  seen  for  400 
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to  500  feet.  At  a  point  fourteen  feet  from  the  east  rail 
of  the  track  it  could  first  be  seen  at  the  station  from  the 
seat  in  the  carriage. 

The  deceased  was  forty-eight  years  of  age  and  had 
resided  about  a  quarter  of  a  mile  from  the  crossing, 
which  he  had  used  frequently,  for  twenty  years,  but 
there  was  no  evidence  that  he  had  passed  over  it  since 
the  ballasting  of  the  road.  On  the  day  of  the  accident 
he  had  attended  church  in  town,  passing  frqfn  his  home 
to  town  over  another  crossing  close  to  the  station.  He 
left  the  church  a  little  after  noon  in  a  covered  phaeton, 
drawn  by  one  horse.  With  him  in  the  carriage  were 
his  wife's  mother,  and  his  son,  four  years  old.  He 
proceeded  north  along  the  road  east  of  the  track  toward 
the  crossing  first  referred  to,  north  of  town.  The  day 
was  clear,  the  sun  was  shining  and  the  horse  was  gen- 
tle. Trains  passed  over  the  road  every  hour  or  half- 
hour.  The  horse  was  driven  toward  the  crossing  on  a 
walk,  and  about  the  time  that  the  phaeton  reached  the 
culvert  an  east-bound  passengerrtrain,  twelve  hours 
late,  running  very  fast,  was  approaching  from  the 
southwest,  beyond  and  near  the  station.  The  deceased 
continued  to  drive  to  and  upon  the  crossing.  The  horse 
had  passed  over  the  track  when  the  phaeton  was  struck 
in  the  back  part  by  the  train  and  demolished,  and  its 
occupants  killed,  the  horse  escaping  uninjured.  After 
the  front  wheels  were  over  the  east  rail  the  horse^ 
stopped,  and  then  proceeded  rapidly  forward,  when  the 
collision  occurred.  The  length  of  the  stop  can  not  be 
stated,  but  it  was  sufficient  to  be  noticed  by  the  only 
eye-witness  of  the  occurrence,  who  was  about  one- 
fourth  of  a  mile  away. 

The  evidence  tended  to  show  that  five  or  six  short, 
sharp  danger  signals  were  sounded  by  the  whistle  im- 
niediately  before  the  collision,  but  that  the  whistle  was 
not  sounded  for  the  approach  to  the  crossing.  After  the 
track  was  ballasted,  and  before  the  accident,  the  trustee 
of  the  township  had  notified  the  section  foreman  having 
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charge  of  that  part  of  the  track  that  complaint  had  been 
made  in  regard  to  the  crossing;  that  it  was  unsafe,  and 
that  the  company  would  have  to  fix  it.  Shortly  after 
the  death  of  Anderson  the  culvert  was  extended  for 
eight  feet,  and  the  i^proach  to  the  track  was  widened 
and  raised. 

L.  S.  Kerry,  T.  F.  Doran,  Z.  T.  Hazen,  and  R.  H. 
Gaw,  for  the  plaintiff  in  error.     . 

M.  A.  Low,  and  Pavl  E.  Walker,  for  the  defendant 
in  error. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  The  negligence  charged  in  the  petition 
was  the  failure  to  give  warning  of  the  approach  of  the 
train  to  the  crossing,  and  allowing  the  crossing  to  be 
defective  by  failing  to  raise  the  roadway  as  it  ap- 
proached the  track  to  conform  to  an  elevation  of  the 
track  by  ballasting.  Proof  was  offered  tending  to  show 
negligence  as  averred,  but  a  demurrer  was  sustained 
upon  the  ground,  as  stated  in  defendant's  brief,  that 
the  evidence  proved  that  the  deceased  was  guilty  of 
such  contributory  negligence  as  to  bar  a  recovery.  We 
must  determine,  therefore,  whether  the  plaintiff's  evi- 
dence conclusively  proved  such  contributory  negligence. 
If  it  did  not,  a  question  of  fact  was  presented  for  the 
jury.  (Kinchlow  v.  Elevator  Co.,  57  Kan.  374.)  On  the 
other  hand,  if  only  one  inference  or  deduction  could  be 
drawn  from  the  facts  shown  by  plaintiff's  evidence,  the 
question  was  one  of  law  for  the  court.  (Dewald  v.  K. 
C.  Ft.  S.  &G.  Rid.  Co.,  44  Kan.  586;  Railway  Co.  v. 
Hanson,  67  Kan.  256.) 

The  rule  for  determining  the  conditions  upon  which 
evid«ice  of  negligence  presents  only  a  question  of  law 
for  the  court  has  been  discussed  in  a  multitude  of  cases. 
In  Railroad  Company  v. 'Stout,  84  U.  S.  657,  Mr.  Justice 
Hunt  undertook  to  define  the  respective  functions  of 
<M)urt  and  jury,  in  language  quoted  and  approved  as  the 
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true  rule  in  K.  P.  Rly.  Co.  v.  Pointer,  14  Kan.  37.    In 
the  latter  case  Mr.  Justice  Brewer,  in  the  opinion,  said : 

"When  the  facts  are  disputed,  it  makes  a  question  for 
the  jury.  When  the  facts  are  undisputed,  and  but  one 
deduction  is  to  be  drawn  from  them,  there  is  simply  a 
question  of  law  for  the  court.  But  where  the  facts, 
though  undisputed,  are  such  that  when  taken  singly  or 
in  combination  different  minds  will  come  to  different 
conclusions  as  to  the  reasonableness  and  care  of  the 
party's  conduct,  the  question  is  one  which  may  properly 
be  left  to  the  determination  of  the  jury."   (Page  53.) 

"It  is  true,  in  many  cases,  that  where  the  facts  are 
undisputed  the  effect  of  them  is  for  the  judgment  of 
the  court,  and  not  for  the  decision  of  the  jury.  This 
is  true  in  that  class  of  cases  where  the  existence  of  such 
facts  comes  in  question  rather  than  where  deductions  or 
inferences  are  to  be  made  from  the  facts."  (Railroad 
Company  v.  Stout,  17  Wall.  [84  U.  S.]  657,  663.) 

"The  jury  are  the  triers  of  the  facts,  and  whenever 
the  testimony  has  reached  such  a  point  that  it  must  be 
weighed  and  conclusions  deduced  therefrom  the  jury 
alone  must  make  the  deductions  in  the  first  instance, 
and  not  the  court."  (Avery  v.  Railroad  Co.,  73  Kan. 
563,  564.) 

"Negligence  is  a  question  of  fact  for  the  jury.  It  ia 
for  them  to  determine  whether  there  has  been  any  neg- 
ligence, and  its  nature  and  degree.  Even  where  the 
circumstances  are  all  admitted,  if  there  is  any  doubt 
as  to  what  they  prove,  it  is  still  a  question  for  the  jury. 
It  is  not  the  duty  of  the  court  to  draw  inferences  from 
the  evidence,  but  only  to  pronounce  legal  conclusions 
from  facts  admitted,  or  properly  found."  (U.  P.  R.  W, 
Co.  V.  RoUins,  5  Kan.  167,  181.) 

Mr.  Anderson  was  in  his  carriage,  driving  north. 
When  near  the  right  of  way  he  turned  west  into  the 
east-and-west  road,  just  east  of  the  crossing.  His  view 
of  the  track  for  the  last  265  feet  before  reaching  the 
crossing  was  completely  obstructed  until  he  was  at  the 
culvert,  thirty-six  feet  from  the  east  rail.  At  the  cul- 
vert he  could  see  up  the  track  toward  the  station  250 
to  300  feet,  but  the  train  was  not  then  in  sight,  for  if  it 
had. been,  assuming  that  it  was  running  fifty  miles  an. 
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hour,  it  would  have  reached  the  crossing  before  he  did. 
The  evidence  of  the  speed  of  the  train  was  that  it  was 
running  very  fast.  It  did  not  stop  at  the  station,  and 
the  evidence  does  not  prove  that  it  could  have  been 
seen  at  all  until  the  deceased  reached  the  point  foprteen 
feet  from  the  east  rail.  He  was  then  at  least  eighteen 
feet  from  the  point  of  collision,  as  the  rear  end  of  the 
buggy  was  hit,  the  horse  having  passed  over  the  track. 
If  the  horse  walked  at  the  rate  of  four  miles  per  hour, 
or  six  feet  to  the  second,  this  required  three  seconds; 
adding  two  seconds  for  the  stop,  five,  seconds  had 
elapsed,  in  which  time  the  train,  if  running  at  the  rate 
supposed,  or  seventy-five  feet  to  the  second,  advanced 
365  feet,  and  was  not  less  than  that  distance  from  the 
crossing  when  it  was  seen  or  might  have  been  seen  by 
the  deceased.  If  the  train  moved  faster  or  the  horse 
slower,  or  if  the  stop  was  longer,  the  distance  was  cor- 
respondingly greater.  As  the  deceased  was  bound  to 
use  his  faculties  and  be  vigilant  for  his  own  safety,  we 
must  assume  that  he  was  looking  and  saw  the  train 
when  it  first  came  into  view.  The  horse's  head,  four- 
teen feet  from  where  he  sat,  was  then  very  close  to  the 
east  rail;  the  culvert,  with  an  open  ditch  at  each  end, 
was  twenty-two  feet  behind  him,  or  about  seventeen 
feet  behind  the  rear  wheels  of  his  carriage ;  the  on-com- 
ing train  was  about  365  feet  from  him ;  he  was  looking 
almost  directly  at  the  front  of  the  engine,  and  it  was 
coming  on  a  down  grade.  But  for  the  unfortunate  stop 
— ^the  cause  of  which  was  a  fact  for  the  jury  to  deter- 
mine— he  probably  would  have  passed  over  uninjured. 
In  making  the  attempt  he  lost  his  life.  The  duty  of  a 
person  in  such  a  situation  is  to  exercise  the  care  of  an 
ordinarily  prudent  person  for  his  own  safety.  This  im- 
plies, as  this  court  has  often  held,  that  he  should  look 
and  listen  for  approaching  trains.  (Railroad  Co.  v. 
Entsminger,  76  Kan.  746.)  If  the  view  is  obstructed, 
greater  care  must  be  exercised,  and  he  should  make 
vigilant  use  of  his  senses  to  determine  whether  there  is 
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a  present  danger  in  crossing.  (C.  R.  I.  &  P.  Rly.  Co.  v. 
Williams,  56  Kan.  333.)  When  two  ways  are  open  to  a 
person,  and  one  is  obviously  safe  and  the  other  plainly 
dangerous,  and  he  voluntarily  chooses  the  latter  he  will 
ordinarily  do  so  at  his  peril.  (Railroad  Co.  v.  Brock, 
69  Kan.  448.)  But  a  person  of  ordinary  prudence  is 
not  expected  to  act  with  the  same  presence  of  mind  and 
care  under  the  stress  of  sudden  and  impending  danger 
as  he  would  in  other  conditions.  {Railroad  Co.  v. 
Brock,  supra.)  Whether  it  was  safer  for  the  deceased 
to  attempt  to  hold  the  horse  with  his  head  close  to  the 
track  as  the  on-coming  train  rushed  by,  or  attempt  to 
turn  aside,  with  the  culvert  behind  him  and  the  track 
in  front,  or  to  go  forward,  were  questions  to  be  de- 
cided and  acted  upon  instantly.  In  view  of  the  lament- 
able outcome  we  may  believe  now  that  it  would  have 
been  better  had  he  not  attempted  to  go  forward — ^but 
his  conduct  must  be  viewed  in  the  light  of  his  situation 
at  the  moment.  He  was  not  absolutely  safe,  as  he 
might  have  been  if  standing  upon  the  ground  fourteen 
feet  from  the  track.  He  had  to  manage  his  horse,  and 
this  required  affirmative  action  upon  the  instant.  The 
language  used  in  the  Brock  case,  supra,  is  pertinent  to 
this  situation : 

"If  one  be  placed  in  peril  by  the  negligence  of 
another  and  through  consequent  fear  and  bewilder- 
ment err  in  judgment  and  make  an  injudicious  choice 
of  a  means  of  escape,  contributory  negligence  can  not 
be  ascribed  to  him  as  a  matter  of  law."    (Syllabus.) 

The  precise  question  here  is  not  whether  the  court 
believes  that  the  deceased  adopted  an  unwise  course, 
or  that  he  was  negligent  as  matter  of  fact,  but  whether 
it  can  be  determined  as  a  matter  of  law  that  he  was 
so  negligent  under  the  well-settled  rules  determining 
the  respective  duties  of  the  judge  and  the  jury.  It 
is  only  in  cases  free  from  doubt,  where  reasonable  per- 
sons would  not  disagree,  that  the  question  of  negligence 
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becomes  one  of  law.    (Young  v.  Railway  Co.,  57  Kan. 
144.) 

The  witnesses  differed  in  their  estimate  of  distances 
at  which  a  train  could  be  seen  at  the  points  indicated 
by  one  approaching  the  crossing,  but  we  have  taken 
the  testimony  most  favorable  to  the  plaintiff  as  true, 
that  being  the  duty  of  the  court  upon  a  demurrer  to 
the  evidence,  where  such  testimony  tends  to  prove  the 
plaintiff's  allegations.  (Famsworth  v,  Clarke,  62  Kan. 
264.) 

"Upon  a  demurrer  to  the  plaintiff's  evidence,  every 
propitious  fact  which  it  fairly  supports  is  accepted  as 
proved,  and  every  favorable  inference  which  may  be 
fairly  deduced  must  be  indulged."  (Hoffmeier  v.  Rail- 
road Co.,  68  Kan.  831,  832.) 

We  must,  also,  in  considering  the  duty  of  the  de^ 
ceased  to  look  and  listen  and  in  determining  the  dis^ 
tance  at  which  he  saw  or  ought  to  have  seen  the  train, 
remember  that  he  was  bound  to  look  for  trains  from 
both  directions.  The  fact  that  the  evidence  left  the 
distance  of  the  train  when  it  could  first  be  seen  in  some 
uncertainty  does  not  militate  against  the  plaintiffs 
contention.  Contributory  negligence  is  a  defense  to 
be  proved  by  a  preponderance  of  the  evidence  (Rail- 
way Co.  V.  Lee,  66  Kan.  806) ,  unless  it  is  affirmatively 
shown  by  the  plaintiffs  testimony. 

"But  before  the  case  could  be  taken  from  the  jury  on 
the  ground  of  contributory  negligence,  it  should  be  es- 
tablished beyond  cavil  or  dispute,  leaving  no  room  for 
differences  of  opinion  upon  the  question."  (Beaver  v. 
A.  T.  &  S.  F.  Rid.  Co.,  56  Kan.  514,  518.) 

(See,  also.  Railroad  Co.  v.  Powers,  58  Kan.  544.) 
Without  further  citation  from  the  opinions  of  this 
court  in  the  numerous  cases  involving  personal  in- 
juries at  railroad-crossings,  it  is  sufficient  to  say  that 
after  a  careful  examination  we  are  constrained  to  hold 
that  they  support  the  claim  of  the  plaintiff  that  the 
alleged  contributory  negligence  of  the  deceased  was,. 
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under  the  evidence,  a  question  of  fact  for  the  jury,  and 
not  one  of  law  for  the  court. 

A  witness  familiar  with  the  topography  of  the  region 
was  asked  if  he  had  made  tests  to  determine  whether 
the  noise  of  trains  coming  toward  the  cut  from  the 
southwest  would  be  deadened  by  the  cut  and  the  sur- 
roundings to  a  man  on  the  highway.  An  objection  was 
sustained,  and  the  plaintiff  complains  of  the  ruling. 
The  evidence  sought  was  competent  upon  proof  that 
the  place  was  the  same,  and  that  the  test  was  made 
under  the  same  6r  similar  circumstances.  The  rule  is 
thus  stated  in  Railway  Co.  v.  Townsend,  71  Kan.  524, 
approving  an  earlier  statement  made  in  Mo.  Pac.  Rly. 
Co.  V.  Moffatt,  56  Kan.  667 : 

"If  the  conditions  at  the  crossing  wert  such  that  the 
statutory  or  ordinary  signals  were  insufficient,  then 
other  and  more  effective  warnings  should  have  been 
given.  It  was  competent  to  show  by  witnesses  that  had 
made  a  test  at  the  same  place,  and  under  substantially 
similar  circumstances,  how  far  the  'whistle  or  bell  of 
trains  could  be  heard,  and  the  effect  of  the  cut  and 
obstructions  in  deadening  the  sounds  of  approaching 
trains."    (Page  526.) 

The  same  rule  is  applicable  to  evidence  offered  to 
show  that  the  smoke  and  steam  from  engines  in  the  cut 
could  not  be  seen  at  the  crossing.  The  following  ques- 
tion was  asked  of  a  witness  familiar  with  the  locality : 

"State  whether  or  not  you  ever  made  tests  to  as- 
certain whether  the  smoke  and  steam  emitted  by  a 
train  can  be  observed  by  a  person  standing  in  the  high- 
way over  the  culvert  described,  about  thirty-six  feet 
east  of  the  crossing,  if  the  train  is  running  fast,  on  a 
clear  day,  and  wind  is  blowing  from  the  north." 

Atmospheric  conditions,  the  coal  used,  the  time  of 
its  application  to  the  fire  and  other  circumstances 
would  affect  the  weight  of  such  testimony,  but  would 
not  make  it  incompetent.  The  result  of  tests  or  ex- 
periments made  under  proper  conditions  are  often  ad- 
missible as  tending  to  prove  a  fact  in  issue.    (Gillett, 
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Ind.  &  Col.  Ev.  §  66 ;  Irmis  v.  Steamboat  Senator,  4  Cal. 
5 ;  Burg  v.  C,  R.  I.  &  P.  R'y  Co.,  90  Iowa,  106 ;  Brown 
V.  S.  C.  &  P.  Ry.  Co.,  94  Iowa,  309;  The  State  v.  AsbeU, 
57  Kan.  398.)  In  offering  such  testimony  care  should 
be  observed  to  show  that  the  tests  were  made  within 
the  rule  stated  as  to  place  and  circumstances,  and  the 
court  will  not  allow  the  evidence  unless  these  require- 
ments are  observed. 

It  IS  argued  that  this  evidence  was  incompetent  be- 
cause the  company  was  not  bound  to  send  up  smoke 
signals  or  make  a  noise  in  running  its  train.  The  evi- 
dence, however,  was  offered  to  negative  an  imputation 
of  contributory  negligence  which  might  be  made  if 
the  smoke  was  visible  or  the  noise  of  the  on-coming 
train  heard  by  the  deceased  in  time  to  have  saved  his 
life  by  the  exercise  of  proper  care.  (Mo.  Pac.  Rly.  Co. 
V.  Moffatt,  56  Kan.  667.) 

A  witness  residing  near  the  crossing,  who  had 
worked  upon  that  section  of  the  track,  testified  that  he 
had  had  occasion  and  opportunity  to  observe  the  speed 
of  passenger-trains;  that  his  attention  was  drawn  to 
the  train  in  question  from  where  he  was  sitting  at 
home  by  hearing  the  danger  signals,  and  that  he  saw 
it  and  had  an  opinion  as  to  the  rate  of  speed  at  which 
it  was  running,  but  he  was  not  allowed  to  give  it.  The 
evidence  should  have  been  received  for  the  reasons 
stated  in  Railway  Co.  v.  HoUoway,  71  Kan.  1. 

The  plaintiff  attempted  to  prove  by  witnesses  who 
had  used  the  crossing  what  had  been  the  effect  of  the 
ballasting  of  the  track  upon  their  own  teams  and  ve- 
hicles. This  was  properly  refused.  (City  of  Parsons 
V.  Lindsay,  26  Kan.  426.) 

Some  other  matters  are  discussed  in  the  briefs  but 
they  pertain  to  questions  that  are  within  the  principles 
already  stated,  or  that  were  not  necessarily  before  the 
court  in  considering  a  demurrer  to  the  evidence.    The 

30— 80  KAN. 
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judfirment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Porter,  J.  (dissenting) :  I  am  unable  to  concur  be- 
cause the  evidence,  in  my  opinion,  compels  the  con- 
clusion thai  the  deceased  was  guilty  of  such  contribu- 
tory negligence  as  prevents  a  recovery.  This  was  a 
public  crossing  with  which  he  had  been  familiar  for 
moi'e  than  twenty  years.  He  lived  less  than  eighty 
rods  away  from  it.  The  change  in  the  grade  of  the 
tracks  had  been  made  three  months  before.  If  we 
assume  that  he  knew  nothing  of  this  fact,  and  that, 
but  for  the  change  in  the  grade,  he  would  have  had 
two  seconds  more  time  in  which  to  cross,  he  was  still 
guilty  of  great  negligence  in  attempting  to  drive  across 
the  track  in  front  of  an  on-coming  train,  as  close  as 
this  was,  in  broad  daylight.  When  he  was  in  a  position 
to  have  seen  the  train,  had  he  looked,  he  was  in  a  place 
of  comparative  safety,  provided  he  stopped.  The  horse 
he  was  driving  was  gentle ;  there  was  nothing  behind 
him  except  a  ditch  seventeen  feet  away,  and  this  would 
not  have  prevented  him  from  backing  the  horse  and 
vehicle  if  that  were  necessary  to  render  him  absolutely 
safe.  We  know,  of  course,  he  never  saw  the  train ;  he 
never  looked.  A  man  of  his  age  and  experience  would 
have  thought  too  much  of  the  safety  of  himself  and 
two  members  of  his  family  to  have  taken  the  chance. 
He  would  have  been  grossly  negligent  in  driving  across 
under  those  circumstances  if  the  track  had  not  been 
changed,  although  he  might  possibly  have  escaped  a 
collision. 
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The  Cincinnati  Punch  &  Shear  Company  v. 
A.  W.  Thompson. 

No.  16,809. 
SXLLABUS  BY  THE  COURT. 

1.  Written  Instruments  —  Construction  —  Queation  of  Law. 
The  construction  of  written  instruments  is  a  question  of  law 
for  the  court,  and  ordinarily  it  is  error  to  submit  such  a  ques- 
tion to  the  jury. 

2.  EviDENCB  —  Immaterial  Testimony  Ground  of  Reversal  if 
Prejudicial,  It  is  reversible  error  to  submit  irrelevant  and 
immaterial  testimony' to  a  jury  when  it  is  materially  preju- 
dicial to  the  rights  of  the  complaining  party. 

Error  from  Atchison  district  court;  Benjamin  F. 
Hudson,  judge.    Opinion  filed  July  3, 1909.    Reversed. 

W.  W.  Guthrie,  for  the  plaintiff  in  error. 
T.  A.  Moxey,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by  •  - 

Graves,  J. :  This  is  an  action  of  replevin  to  recover 
the  possession  of  a  punch-and-shear  machine.  The  ac- 
tion was  commenced  in  the  district  court  of  Atchisoh 
county,  where  a  demurrer  to  the  evidence  was  sus- 
tained and  judgment  rendered  in  favor  of  the  defend- 
ant. From  this  judgment  the  plaintiff  prosecuted  error 
to  this  court.  (72  Kan.  432.)  The  judgment  was  re- 
versed and  the  cause  remanded  for  a  new  trial.  Upon 
a  retrial  the  defendant  again  recovered,  and  the  plain- 
tiff prosecutes  error. 

The  plaintiff  manufactures  and  sells  punch-and-shear 
machines.  The  defendant  ordered  a  machine  of  a 
special  description,  which  was  to  be  paid  for  upon  de- 
livery. The  machine  in  controversy  was  sent  upon 
such  order.  It  was  received  by  the  defendant,  but  he 
refused  either. to  return  it  or  pay  the  price  stipulated. 

Upon  the  trial  the  plaintiff  contended  that  the  de- 
fendant had  repudiated  the  purchase  and  refused  to 
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accept  the  machine,  but  retained  possession  thereof  as 
the  property  of  the  plaintiff,  claiming  a  lien  thereon  as 
security  for  damages  sustained  on  account  of  the  fail- 
ure of  the  plaintiff  to  comply  with  the  contract  of  sale. 
The  defendant  insisted  that  he  immediately  affirmed 
the  transaction  as  a  completed  sale  -and  refused  pay- 
ment until  the  damages  suffered  by  him  had  been  ad- 
justed. 

Whether  or  not  the  transaction  was  such  as  to  trans- 
fer the  title  of  the  property  from  the  seller  to  the  buyer 
was  the  sole  question  in  controversy.  If  the  machine 
belonged  to  the  plaintiff,  it  was  entitled  to  the  posses- 
sion thereof;  otherwise,  it  was  not.  (Town  of  LeRoy 
V.  McConneU,  8  Kan,  273;  Wilson  v.  Fuller,  9  Kan. 
177.)  Upon  this  issue  the  correspondence  between  the 
parties  occurring  immediately  before  and  after  the  de- 
livery of  the  machine  to  the  defendant  was  introduced 
in  evidence.  The  correspondence  was  somewhat  am- 
biguous, and  in  connection  with  it  the  defendant  was 
permitted  to  testify  at  length  concerning  the  proper  in- 
terpretation to  be  placed  upon  his  letters.  A  large 
amount  of  evidence  was  also  given  indicating  the  extent 
of  damages  which  were  sustained  by  the  defendant  on 
account  of  the  failure  of  the  plaintiff  to  comply  with 
its  contract.  This  was  erroneous.  Written  instru- 
ments speak  for  themselves.  Their  interpretation  is  a 
question  of  law  for  the  court.  In  volume  11  of  the 
American  and  English  Encyclopaedia  of  Law,  at  page 
495,  the  rule  is  stated  as  follows : 

"It  is  the  duty  of  the  court  to  construe  written  con- 
tracts, and  this  is  true  even  though  the  contract  is  evi- 
denced by  voluminous  mutual  correspondence  of  the 
parties.  Whether  such  correspondence  makes  a  con- 
tract, and  its  proper  construction,  are  questions  for  the 
court." 

The  evidence  relating  to  damages  was  erroneous  be- 
cause immaterial.  There  was  no  issue  of  this  kind  in 
the  case.  The  controversy  depended  entirely  upon 
whether  or  not  there  was  a  sale.    The  competent  evi- 
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dence  presented  on  this  subject  was  confined  to  the 
written  correspondence  between  the  parties.  The  ques- 
tion of  damages  sustained  by  the  defendant  was  of 
course  closely  connected  with  the  transaction  claimed 
to  be  a  sale,  and  this  feature  might  subsequently  become 
an  important  matter  between  the  parties;  but  it  was 
wholly  immaterial  upon  the  question  as  to  which  of  the 
parties  was  entitled  to  the  immediate  possession  of  the 
property  in  controversy.  Evidence,  therefore,  giving 
undue  prominence  to  this  immaterial  question  was  well 
calculated  to  confuse  and  mislead  the  jury.  Indeed  it 
seems  quite  probable  that  the  jury,  if  they  had  clearly 
understood  the  real  issue  in  the  case,  would  have  agreed 
upon  a  different  verdict.  Apparently  the  court  did  not 
regard  this  evidence  as  material,  for  it  was  ignored  in 
the  instructions,  where  no  reference  whatever  was 
made  to  the  question  of  damages.  With  ivothing  from 
the  court  to  indicate  the  legal  significance  of  the  evi- 
dence, the  jury  may  easily  have  misconceived  its  im- 
portance in  the  case,  and  been  misled  thereby.  We 
think  the  rights  of  the  plaintiff  were  materially  preju- 
diced by  the  manner  iti  which  this  case  was  presented  to 
the  jury.  '  In  many  cases  immaterial  testimony  may  be 
presented  to  a  jury  without  prejudice,  but  where  it  is 
closely  connected  with  the  subject-matter  of  the  con- 
troversy, and  is  of  a  kind  calculated  to  create  an  im- 
pression upon  the  minds  of  jurors  that  the  rights  of  one 
of  the  parties  is  materially  affected  thereby,  and  noth- 
ing is  said  by  the  court  concerning  its  materiality  or 
^  application,  it  will  be  held  to  have  been  prejudicial  un- 
less it  appears  from  a  consideration  of  the  whole  case 
that  it  did  not  have  that  effect. 

For  the  reasons  stated  the  judgment  of  the  district 
court  is  reversed,  with  direction  to  grant  a  new  trial 
and  proceed  in  accordance  with  the  views  herein  ex- 
pressed. 
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The  State  op  Kansas  v.  Oliver  Smith. 

No.  15.860. 
SYLLABUS  BY  THE  COURT. 

Murder — Instruction  as  to  Effect  of  Evidence — Mental  Condition 
of  Defendant — Illicit  Intercourse  by  Deceased  with  Defend- 
ant's Daughter,  In  a  prosecution  for  murder,  for  the  purpose 
of  showing  that  the  defendant  was  insane  and  not  accounta- 
ble for  his  action  at  the  time  of  the  admitted  killing  of  the 
deceased,  evidence  was  introduced  that  about  three  months 
prior  to  the  tragedy  he  had  been  informed  that  his  daughter 
was  pregnant  and  that  the  deceased  had  accomplished  her  ruin 
under  a  promise  of  marriage.  Held,  that  under  the  circum- 
stances shown  by  all  the  evidence  it  was  not  error  for  the 
court  to  instruct  the  jury  that  such  evidence  was  not  to  be 
considered  for  any  other  purpose  than  to  determine  the  de- 
fendant's mental  responsibility  for  the  act. 

Appeal  from  Shawnee  district  court;  Alston  W. 
Dana,  judge.    Opinion  filed  July  3, 1909.    Affirmed. 

Fred  S.  Jackson,  attorney-general,  and  /.  /.  Schenck, 
county  attorney,  for  The  State. 
A.  H.  Case,  and  Joseph  G.  Waters,  for  the  appellant. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  appellant  was  convicted  of  the  crime 
of  murder  in  the  first  degree  in  the  district  court  of 
Shawnee  county. 

While  under  arrest  he  voluntarily  made  and  signed 
a  statement  of  the  facts  leading  up  to  the  tragedy  and 
its  consummation.  This  statement  was  offered  and  re- 
.  oeived  in  evidence  over  the  objection  of  the  appellant, 
and  its  admission  is  one  of  the  errors  assigned.  There 
are  some  statements  in  the  so-called  confession  relating 
to  occurrences  before  and  after  the  immediate  trouble 
which  led  to  the  killing  that  should,  and  probably 
would,  have  been  excluded  if  a  request  for  their  exclu- 
sion had  been  made.  The  only  objection  to  the  admis- 
sion of  the  statement,  however,  ran  to  the  document  as 
a  whole,  and  this  objection  was  properly  overruled. 
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Another  assignment  of  error  relates  to  the  admission 
of  the  declarations  of  the  deceased,  which  clearly  ap- 
pear to  have  been  made  in  extremis  and  with  conscious- 
ness of  approaching  death.  These  declarations  are  in 
accord  with  the  evidence  of  several  eye-witnesses  to  the 
tragedy  and  substantially  in  accord  with  the  confession 
made  by  the  appellant,  except  that  they  attribute  the 
fatal  knife-wound  to  the  act  of  "Orville"  Smith, 
whereas  the  so-called  confession  and  the  testimony  of 
all  the  eye-witnesses  give  the  name  of  the  person  who 
inflicted  the  blow  as  Oliver  Smith.  A  d5nng  declaration 
is  but  evidence,  and  may  be  impeached  or  overcome  by 
other  evidence  as  may  any  testimony  in  any  case.  (2 
Wig.  Ev.  §§  1033,  1446.) 

Particular  reliance  for  a  reversal,  however,  seems 
to  be  placed  upon  the  giving  of  an  instruction  which 
reads: 

"Evidence  has  been  admitted  in  this  case  for  the 
purpose  of  showing  that  the  deceased,  Thomas  Bair, 
had  been  criminally  intimate  with  the  daughter  of  the 
defendant  and  that  he  was  responsible  for  her  being 
pregnant  with  an  unborn  child.  This  evidence  has'been 
allowed  to  be  introduced  only  for  the  purpose  of  throw- 
ing light  upon  the  defendant's  mental  condition  at  the 
time  of  the  alleged  stabbing,  and  should  be  considered 
by  you  for  no  other  purpose,  and  the  court  instructs 
you  that  the  fact  that  the  deceased,  Thomas  Bair,  may 
have  been  criminally  intimate  with  a  daughter  of  the 
defendant  would  not  justify  the  defendant  in  taking 
the  life  of  Thomas  Bair  on  account  of  such  intimacy.** 

There  was  evidence,  which  was  not  contradicted,  that 
about  three  months  before  the  tragedy  the  appellant's 
wife  had  told  him  that  their  daughter  was  pregnant  in 
the  Crittenton  Home,  and  that  the  deceased,  Bair,  was 
the  author  of  her  ruin,  which  he  had  accomplished  un- 
der a  promise  to  marry  her.  Excepting  this  report  of 
the  wife  there  was  no  evidence  tending  to  prove  that 
Bair  was  criminally  intimate  with  the  appellant's 
daughter,  or  even  knew  her,  and  there  was  no  evidence 
that  the  appellant  ever  investigated  the  correctness  of 
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the  report  or  even  spoke  to  Bair  about  it.  In  his  so- 
called  confession  Smith  himself  said:  "I  have  known 
Thomas  Bair  by  sight  for  about  two  years.  I  did  not 
know  his  name  until  last  night.  He  knew  me  for  some 
time,  and  when  we  would  meet  he  would  call  me  *0r  or 
'Smith.*  **  He  testified  that  the  trouble  arose  over  a 
game  of  cards,  and  that  Bair  grabbed  up  a  dollar 
which  belonged  to  him  (Smith)  and  left  the  place  where 
they  were  playing  and  went  to  another  barroom ;  that 
he  followed  him,  but  went  first  to  the  meat-shop 
where  he  had  been  employed  and  got  a  package  of 
meat  and  the  knife  with  which  the  fatal  wound  was 
inflicted;  that  soon  after  entering  the  latter  barroom 
he  asked  Bair  if  he  was  going  to  give  him  the  dollar; 
that  Bair  replied  in  the  negative  and  drew  back  his 
arm  as  if  he  would  strike  Smith,  and  said  he  would 
knock  his  head  off ;  that  thereupon  he  (Smith)  struck 
Bair  with  a  knife.  In  short,  by  his  own  account  Smith 
made  no  reference  to  his  daughter's  trouble,  nor  did 
he  give  any  indication  that  he  even  had  that  matter  in 
his  mind.  This  is  also  the  effect  of  the  testimony  of  all 
the  other  witnesses  who  were  present.  Under  these 
circumstances  it  seems  clear  that  the  crime  could  not 
be  reduced  to  manslaughter  by  reason  of  heat  of  pas- 
sion excited  by  the  report  given  to  the  appellant  by 
his  wife,  or  that  the  report  should  be  considered  as  evi- 
dence for  that  purpose. 

The  court  fully  and  properly  instructed  the  jury  as  to 
the  circumstances  which  would  render  the  act  excusable, 
and  as  to  the  degree  of  sanity  which  would  render  the 
defendant  accountable  or  unaccountable  for  the  act,  and 
also,  under  proper  instructions  and  definitions,  sub- 
mitted the  question  of  the  defendant's  guilt  or  innocence 
of  each  of  the  two  degres  of  murder  and  of  all  the  de- 
grees of  manslaughter.  The  appellant  seems  to  have 
had  a  fair  trial,  and  to  have  been  found  guilty  upon  evi- 
dence which  leads,  beyond  a  reasonable  doubt,  to  the 
conclusion  at  which  the  jury  arrived. 

The  judgment  is  affirmed. 
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The  State  op  Kansas  v.  Charles  W.  Bowman. 

No.  16.898. 
SYLLABUS  BY  THE  COURT. 

1.  Criminal  Law — Plea  in  Abatement — Waiver,  Where  a  de- 
fendant «in  a  criminal  action  files  a  plea  in  abatement,  and 
when  arraigned  and  required  to  plead  to  the  information 
pleads  not  guilty,  without  calling  attention  to  the  plea  in 
abatement  and  without  referring  to  it  in  any  manner,  and 
without  objection  goes  to  trial  upon  the  issue  of  his  guilt,  he 
thereby  waives  such  plea  in  abatement. 

2.  Forgery — Separate  Counts — Allegations  of  Warrant — Estop- 
pel. Where  a  warrant  upon  which  a  preliminary  examination 
was  waived  charged  in  one  count  the  forging  and  uttering  of 
a  bank  check,  the  county  attorney  properly  filed  an  informa- 
tion charging  such  offenses  in  separate  counts,  and  was  not 
precluded  from  doing  so  by  the  fact  that  he  had  previously 
filed  an  information  in  the  same  case  charging  the  defendant 

•  with  the  forgery  of  the  check  only,  such  first  information 
having  been  quashed  on  motion  of  the  defendant. 

3.  Instrument  Considered  in  Evidence,     The  testimony 

concerning  the  introduction  in  evidence  of  an  alleged  forged 
check  examined,  and  it  is  held,  that  the  check  was  properly 
considered  and  treated  as  being  in  evidence. 

4.  Practice,  District  Court — New  Trial — Affidavits  of  Jurors 
Impeaching  Verdict,  In  considering  a  motion  for  a  new  trial 
the  court  properly  excluded  that  part  of  the  affidavit  of  jurors 
impeaching  their  verdict  upon  grounds  essentially  necessary 
to  consider  in  making  up  the  verdict.  (The  State  v.  Home, 
9  Kan.  119.) 

Appeal  from  Phillips  district  court;  Charles  W. 
SnjiTH,  judge  pro  tern.  Opinion  filed  July  3, 1909.  Af- 
firmed. 

statement. 
The  appellant  was  arrested  upon  a  warrant  charging 
him  with  the  forgery  of  a  check,  drawn  by  him  as 
county  treasurer  upon  the  Phillips  County  Bank  for 
$4000,  and  with  having  presented  this  forged  check  to 
the  bank,  which  was  the  depositary  of  county  funds, 
and  having  obtained  the  money  thereon.    He  waived  a. 
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preliminary  examination  and  gave  a  recognizance  for 
his  appearance  in  the  district  court,  where  an  informa- 
tion was  filed  against  him  in  a  single  count  for  forgery, 
which  was  quashed  upon  his  motion.  An  amended  in- 
formation was  then  filed  charging  him  in  ofte  count  with 
forgery  in  the  third  degree,  and  in  a  second  count  with 
passing  the  forged,  check.  To  this  information  a  plea 
in  abatement  was  filed  alleging  that  the  defendant  had 
had  no  preliminary  examination  upon  these  charges, 
which  plea  was  tried  by  the  court  without  a  jury  and 
overruled.  The  information  was  afterward  quashed 
upon  the  defendant's  motion.  A  second  amended  infor- 
mation was  filed,  to  which  the  defendant  pleaded  "not 
guilty/'  The  trial  resulted  in  a  conviction  for  forgery 
in  the  third  degree,  as  charged  in  the  second  count. 
(See  Gen.  Stat.  1901,  §  2127.) 

The  check  when  presented  to  the  bank  contained  the 
words  "Pay  to  the  order  New  England  National  Bank," 
and  exchange  was  requested  therefor.  Before  it  was 
honored  Mr.  Bowman  struck  out  the  words  "New  Eng- 
land National  Bank"  and  inserted  "C.  W.  Bowman, 
couilty  treasurer,"  and  received  a  draft  to  the  order  of 
the  New  England  National  Bank  therefor.  He  de- 
posited this  draft  in  that  bank  to  his  individual  credit, 
and  af tel:ward  drew  the  money  upon  his  own  checks  for 
use  in  his  individual  business.  Afterward  the  money 
was  replaced  in  the  county  treasury  by  his  father. 

The  warrant  recited  in  substance  that  the  defendant 
had  falsely  and  feloniously  made  and  forged  the  check, 
a  copy  of  which  was  set  out,  and  thereafter  on  the  same 
day  had  presented  it  to  the  Phillips  County  Bank,  one 
of  the  depositaries  of  the  funds  of  the  county,  for  pay- 
ment, and  had  thereupon  received  such  payment,  with 
intent  to  injure  and  defraud  the  bank. 

Fred  S.  Jackson,  attorney-general,  and  Charles  D. 
Shukers,  special  assistant  attorney-general,  for  The 
State. 

L.  W.  Colby,  N.  B.  McConnick,  R.  Frank  Stinson,  and 
Joseph  G.  Waters,  for  the  appellant. 
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The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  The  appellant  alleges  error  in  trying  the 
issue  upon  the  plea  in  abatement  without  a  jury.  It  is 
doubtful  whether  any  issue  of  fact  for  a  jury  was  pre- 
sented under  this  plea,  as  the  question  whether  a  pre- 
liminary examination  had  been  held  or  waived  could 
be  determined  from  the  transcript  of  the  justice's  pro- 
ceedings which  was  offered  in  evidence  by  the  appellant. 
There  was  no  request  for  a  jury  and  no  exception  taken 
to  a  trial  by  the  court.  Moreover,  the  information  to 
which  this  plea  was  directed  was  afterward  quashed. 

A  motion  to  quash  and  a  plea  in  abatement  were  filed 
to  the  information  upon  which  the  appellant  was  finally 
tried.  The  motion  was  denied,  and  thereupon,  being  ar- 
raigned, he  pleaded  not  guilty,  without  asking  for  a 
hearing  upon  his  plea  in  abatement  or  calling  the  atten- 
tion of  the  court  thereto  in  any  manner.  The  cause  was 
then  continued  to  the  next  term.  The  appellant  alleges 
that  the  court  erred  in  not  disposing  of  this  plea  in 
abatement  before  proceeding  further.  This  claim  can 
not  be  sustained.  When  called  upon  to  plead  the  appel- 
lant entered  his  plea  of  not  guilty,  and  thereby  waived 
the  plea  in  abatement,  which,  although  filed,  was  not 
presented. 

Error  is  slsq  alleged  in  denying  the  motion  to  quash 
the  information.  It  is  argued  that  the  motion  should 
have  been  sustained  because  in  the  warrant  the  appel- 
lant had  been  charged  only  with  forging  the  check,  and 
no  preliminary  examination  had  been  held  or  waived 
upon  the  charge  of  passing  it.  This  is  an  erroneous 
interpretation  of  tlie  warrant.  Without  division  into 
counts  it  charged  that  the  appellant  forged  the  name, 
and  uttered  the  check.  It  was  not  necessary  that  there 
should  be  the  same  fulness  of  statement  in  the  warrant 
required  in  an  information.  (The  State  v.  Baker,  57 
Kan.  541.)  Enough  appeared  in  the  warrant  to  ap- 
prise the  appellant  that  he  was  charged  with  feloniously 
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passing  the  check,  and,  having  waived  a  preliminary, 
examination  thereon,  the  county  attorney  was  author- 
ized to  charge  the  crime  more  fully  in  the  information. 
(The  State  v.  Shaw,  72  Kan.  81.) 

It  is  contended  that  the  county  attorney  in  filing  the 
first  information,  charging  only  the  forging  of  the 
name,  elected  to  try  the  appellant  for  that  specific 
offense,  and  that  he  could  not  afterward  be  properly 
charged,  tried  or  convicted  for  any  other;  and  this  is 
also  one  of  the  grounds  urged  for  quashing  the  second 
count.  It  was  proper  to  charge  the  two  offenses  in 
separate  counts,  and  there  was  no  occasion  for  an  elec- 
tion. (The  State  v.  Zimmerman,  47  Kan.  242.)  The 
warrant  was  a  sufficient  basis  for  both  counts.  The 
fact  that  other  and  insufficient  informations  had  been 
filed  in  an  effort  to  present  proper  charges  could  not 
preclude  the  county  attorney  from  presenting  a  good 
and  sufficient  information.  The  imperfect  informations 
having  been  quashed,  the  county  attorney  had  a  right 
to  file  a  good  one  authorized  by  the  warrant  and 
the  appellant's  waiver  of  a  preliminary  examination 
thereon. 

The  information  charged  that  the  Phillips  County 
Bank  was  the  county  depositary,  but  the  journal  of  the 
county  commissioners  showed  that  the  PhiUipsburg 
County  Bank  had  been  designated  as  such  depositary. 
The  appellant  insists  that  this  was  a  fatal  variance. 
There  was  evidence,  however,  that  the  county  funds 
were  in  fact  deposited  in  the  Phillips  County  Bank; 
that  it  had  on  deposit  $18,000  of  money  belonging  to  the 
county  on  the  day  this  check  was  presented;  that  the 
appellant  recognized  that  bank  as  the  county  depositary 
by  depositing  county  funds  therein  and  drawing  checks 
thereon  as  such  county  treasurer  against  such  deposit 
in  the  usual  course  of  business.  This  was  evidence  that 
the  bank  was  in  fact  such  depositary,  and  there  was  no 
evidence  to  the  contrary.  The  appellant  admitted  that 
he  received  the  proceeds  of  this  check  from  that  bank^ 
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He  can  not  in  this  action  successfully  question  the 
regularity  of  its  appointment  as  depositary. 

The  other  specifications  of  error  relate  to  testimony 
and  the  instructions  of  the  court.  The  instrument  al- 
leged to  have  been  forged  was  an  ordinary  bank  check, 
drawn  by  the  appellant  in  his  capacity  as  county  treas- 
urer upon  the  Phillips  County  Bank,  and  purported  to 
be  countersigned  by  L.  T.  Martin,  county  clerk.  The 
county  clerk  testified  that  he  did  not  sign  his  name  to 
this  instrument.  The  appellant  testified  that  he  did. 
Several  witnesses  having  the  proper  qualifications  were 
called  to  examine  this  disputed  signature  and  to  make 
comparisons  with  the  signature  of  the  county  clerk  upon 
other  instruments,  admitted  to  be  genuine,  and  give 
their  opinions  thereon  to  the  jury.  While  so  testify- 
ing these  witnesses  were  asked  to  point  out  wherein 
the  disputed  signatiire  differed  from  the  genuine,  and 
to  show  the  jury  such  differences.  In  doing  this  the 
check  in  question  was  passed  from  one  juror  to  another 
and  examined  by  them  while  these  witnesses  testified. 
It  does  not  appear  that  it  was  formally  introduced  in 
evid^ice,  although  it  was  marked  "Exhibit  B,"  and  by 
that  designation  was  referred  to  in  the  examination  of 
witnesses  by  counsel  for  both  parties.  A  witness  for 
the  appellant  was  asked  concerning  a  conversation  with 
the  county  clerk  about  a  difference  claimed  by  that 
officer  between  his  genuine  signature  and  the  one  upon 
the  check.  The  following  appears  in  the  examination 
of  this  witness : 

"Ques.  What  did  he  say  about  any  other  difference? 
Ans.  He  did  not  say  anything,  only  it  turned  up  more — 
the  latter  part,  turned  up  more. 

"Q.  Take  that  to  the  jury  and  show  them — ^just  show 
them  what  he  said  was  the  only  difference.  [Witness 
complies.]  A.  He  said  that  the  difference  in  this  was 
that  he  turned  this  point  [indicating!  of  the  *M'  up 
more.  [Passing  to  another  juror.]  He  said  that  the 
difference  in  this  that  he  turned  this  part  up  more,  the 
latter  part  of  the  'M.' 

"The  court:    The  capital  'M'?    A.   Yes,'  sir.    [Pass- 
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ing  to  another  juror.]  He  said  he  turned  this  latter 
point  of  the  *M'  up  more  than  this  is ;  [passing  to  an- 
other juror,]  that  he  turned  the  latter  part  of  the 
*M'  up  more  than  that. 

"Mr.  Colby:  That  he  turned  the  latter  part  of  the 
'M'  up  more  than  that?  A.  Yes,  sir;  that  he  turned 
the  latter  part  of  the  *M'  up  more  than  that;  [passing 
to  another  juror,]  the  latter  part,  he  said  he  turned  that 
up  more  than  this  is  turned  up." 

The  court  in  instructing  the  jury  commented  upon 
this  evidence  as  though  the  check  had  been  formally 
introduced,  and  informed  the  jury  that  they  might  take 
into  consideration,  in  connection  with  these  opinions, 
the  knowledge  of  the  witnesses,  the  testimony  of  Mr. 
Martin  and  of  the  appellant  relating  thereto,  and  their 
own  examination  of  the  signature — ^thus  treating  the 
check  as  in  evidence.  The  contention  of  the  appellant 
is  that  all  this  testimony  based  upon  these  comparisons 
was  erroneously  admitted  and  should  have  been  with- 
drawn from  the  jury,  and  that  the  instructions  re- 
ferring thereto  were  improper,  for  the  reason  that  the 
check  was  not  in  evidence.  We  can  not  assent  to  this. 
The  check  was  before  the  jury  in  the  hands  of  the  vari- 
ous witnesses,  and  in  the  hands  of  some  of  the  jurymen, 
at  least,  and  was  subject  to  their  inspection.  The  court 
considered  it  as  in  evidence,  and  the  failure  to  intro- 
duce it  more  formally  was  the  merest  oversight.  The 
appellant's  rights  could  not  have  been  affected  in  the 
slightest  degree  by  the  omission.  His  own  counsel 
cross-examined  the  witnesses  of  the  state  in  precisely 
the  same  manner  that  he  would  have  done  had  the 
check  been  offered  more  formally  to  the  jury  and  a  note 
thereof  made  in  the  record.  It  was  before  the  court 
and  jury  for  all  the  purposes  of  the  trial,  and  this  ob- 
jection can  not  now  prevail.  The  court  is  required  on 
this  appeal  to  "give  judgment  without  regard  to  tech- 
nical errors  or  defects,  or  to  exceptions  which  do  not 
affect  the  substantial  rights  of  the  parties."  (Crin;i. 
Code,  §  293.) 

A  motion  for  a  new  trial  was  presented  based  upon 
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the  statutory  grounds,  and  upon  the  further  ground 
that  the  jury  were  misled  by  the  statements  of  the  county 
attorney.  Upon  the  hearing  of  this  motion  the  aflS- 
davit  of  two  jurymen  was  read  who  testified  that  the 
county  attorney  in  his  closing  argument  had  stated  that 
the  evidence  showed  that  the  appellant  had  changed 
the  name  of  the  payee  in  the  check  from  the  "New 
England  National  Bank"  to  "C.  W.  Bowman,"  that  this 
act  constituted  the  crime  of  forgery,  and  that  after  so 
changing  the  check  he  had  received  $4000  thereon, 
which  made  him  guilty  of  passing  it;  that  the  jury  had 
voted  unanimously  that  the  appellant  was  not  guilty  of 
signing  the  name  of  L.  T.  Martin,  but  was  guilty  of 
changing  the  name  of  the  payee  and  passing  the  check 
as  thus  changed ;  that  as  the  second  count  covered  the 
charge  of  passing  the  check  the  jury  found  him  guilty 
under  that  count;  that  the  aflSants  believed  from  the 
evidence  that  the  name  of  L.  T.  Martin  had  not  been 
forged,  and  were  of  tlfe  same  opinion  now.  The  county 
attorney  filed  his  affidavit  wherein  he  testified  that  in 
his  closing  argument  he  made  the  remark  that  the  alter- 
ation of  the  check  was  a  crime,  but  that  he  did  not  tell 
the  jury  that  the  appellant  could  be  convicted  of  pass- 
ing the  forged  check  because  of  such  alteration ;  that  no 
objection  to  his  remark  was  made  by  the  appellant  or 
his  counsel,  nor  was  the  court's  attention  in  any  way 
challenged  by  counsel  for  appellant  to  such  remark. 
The  court  in  denying  the  motion  said : 

"In  the  argument  the  county  attorney  said  in  sub- 
stance that  the  evidence  showed  that  defendant  had 
first  written  the  check  or  order  payable  to  the  New 
England  National  Bank,  and  afterward  cihanged  it  to 
make  it  payable  to  himself,  and  that  this  constituted  a 
crime  and  was  forgery.  He.  did  not  say  this  made  him 
guilty  of  forging  the  instrument  as  charged,  being  the 
forging  the  name  of  Martin  to  the  check.  The  remark 
was  not  objected  to,  but  was  called  to  the  court's  atten- 
tion for  the  first  time  when  presenting  the  motion  for  a 
new  trial." 

The  state  objected  to  the  affidavit  of  the  jurors  and 
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the  court  ruled  that  part  of  the  affidavit  was  incom- 
petent and  excluded  it.  The  substance  of  the  part  ex- 
cluded was  stated  by  the  court  as  follows : 

"That  the  jurors  did  not  find  defendant  guilty  of 
forging  the  name  of  Martin  to  the  check,  and  did  not 
find  him  guilty  of  passing  the  check  so  forged,  and  that 
they  understood  they  could  find  him  guilty  of  passing  a 
forged  instrument  if  he  changed  the  name  of  the  payee 
in  tiie  check,  and  that  they  believed  the  court's  instruc- 
tions permitted  them  to  do  so." 

The  court  committed  no  error  in  rejecting  this  part 
of  the  affidavit.  "Affidavits  of  jurors  will  not  be  read 
to  impeach  their  verdict  on  any  ground  essentially  nec- 
essary to  consider  in  making  up  the  verdict."  (The 
State  V.  Home,  9  Kan.  119,  syllabus.  See,  also,  The 
State  V.  Furbeck,  29  Kan.  532.) 

The  affidavit  of  the  jurymen  referring  to  the  state- 
ment of  the  county  attorney  and  the  affidavit  of  that 
officer  presented  a  question  of  fact  for  the  trial  court — 
one  which  could  l?e  determined  not  only  from  the  testi- 
mony thus  offered  but  from  judicial  knowledge  gained 
in  presiding  at  the  trial.  This  court  can  not  disturb 
that  finding. 

*We  have  carefully  examined  the  abstracts  and  the 
proceedings  presented  for  review,  alleged  by  the  appel- 
lant to  be  erroneous,  and  find  no  error  affecting  his  sub- 
stantial rights.    The  judgment  is  affirmed. 
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•The  State  op  Kansas  v.  Ransom  Pigg. 

No.  15,910. 
SYLLABUS  BY  THE  COURT. 

1.  Preuminary  Examination— ^Purposes — Effect  of  Waiver  on 
Introduction  of  'Evidence,  The  purpose  of  a  preliminary  ex- 
amination is  threefold:  (1)  To  inquire  concerning  the  commis- 
sion of  crime  and  the  connection  of  the  accused  with  it,  in  order 
that  he  may  be  informed  of  the  nature  and  character  of  the 
crime  charged  against  him,  and,  if  there  be  probable  cause  for 
believing  him  guilty,  that  the  state  may  take  the  necessary 
steps  to  bring  him  to  trial;  (2)  to  perpetuate  testimony;  (3) 
to  determine  the  amount  of  bail  which  will  probably  secure 
the  attendance  of  the  accused  to  answer  the  charge.  The 
right  of  the  state  to  introduce  evidence  at  a  preliminary  ex- 
amination can  not  be  defeated  by  the  accused  waiving  an 
examination. 

2.  Court  of  Topeka — Jurisdiction.     The  act  creating 

the  court  of  Topeka  (Laws  1899,  ch.  129)  confers  upon  the 
judge  of  that  court  the  power  and  jurisdiction  of  a  justice 
of  the  peace  in  preliminary  examinations  of  persons  accused 
of  felony. 

3.  Transcript  —  Subseqtient  Attestatian,    Where   the 

clerk  of  a  city  court  has  failed  to  sign  the  certificate  attached 
to  the  transcript  of  a  preliminary  examination  held  before  the 
judge  of  such  court  it  is  proper  for  the  district  court  to  permit 
the  certificate  to  be  amended  by  having  the  (^lerk  attach  his 
signature. 

4.  Larceny — Identification  of  Property,  In  a  prosecution  for 
larceny,  where  the  money  described  in  the  information  and 
claimed  to  have  been  stolen  is  introduced  in  evidence  and  ex- 
hibited to  the  jury,  it  is  not  necessary  that  the  particular 
bills  should  be  identified  as  the  ones  described  in  the  in- 
formation. 

5.  Judicial  Notice  of  Value  of  Money.     Courts  take 

judicial  cognizance  of  the  value  of  money.  In  a  prosecution 
for  the  larceny  of  certain  United  States  treasury  notes  and 
national  bank  notes,  where  the  particular  bills  which  it  is 
claimed  were  stolen  are  offered  in  evidence,  proof  of  their 
value  is  unnecessary. 

6.  Title  of  Stolen  Property  ifiay  he  Laid  in  Possessor, 

The  actual  status  of  the  legal  title  to  stolen  property  is  no 

31—80  KAN. 
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concern  of  the  thief.  In  an  information  charging  larceny 
the  title  to  the  property  may  be  laid  either  in  the  owner  or 
the  person  in  whose  possession  it  was  when  it  was  taken, 
even  though  that  person  had  stolen  it  from  some  one  else. 

Appeal  from  Shawnee  district  court;  Alston  W. 
Dana,  judge.    Opinion  filed  July  3,  1909.    Affirmed. 

Fred  S.  Jackson,  attorney-general,  and  /.  /.  Schenck, 
county  attorney,  for  The  State. 

D.  C.  TiUotson,  for  the  appellant. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  Ransom  Pigg,  the  appellant,  was  ar- 
rested and  brought  before  E.  R.  Simon,  judge  of  the 
court  of  Topeka,  on  a  warrant  charging*  him  with 
grand  larceny  in  stealing  a  sum  of  money.  He  offered 
to  waive  a  preliminary  examination.  The  complaining 
witness,  John  Mcintosh,  is.  a  cousin  of  the  appellant, 
and  resided  at  that  time  in  Missouri.  The  county  at- 
torney asked  to  have  Mcintosh  examined  and  a  recog- 
nizance taken  for  his  appearance  as  a  witness  at  the 
trial.  Over  the  objection  of  the  appellant  this  was 
done,  and  from  the  evidence  it  appeared  that  there  was 
probable  reason  for  believing  the  appellant  guilty  of 
larceny  from  the  person.  He  was  accordingly  bound 
over  to  the  district  court  to  answer  that  charge.  After- 
ward an  information  was  filed  in  the  district  court 
charging  him  with  larceny  from  the  person.  He  was 
tried,  convicted,  and  judgment  was  rendered  upon  the 
conviction.  He  was  refused  a  new  trial,  and  appeals. 
The  principal  claim  here  is  that  the  court  erred  in 
overruling  his  plea  in  abatement.  In  this  plea  he  al- 
leged that  he  had  never  been  given  a  preliminary  ex- 
amination for  the  offense  charged  in  the  information, 
had  never  waived  the  same,  and  was  not  a.  fugitive 
from  justice.  The  law  is  well  established  that  a  new 
offense  can  not  be  added  after  the  defendant  has  waived 
an  examination.    (The  State  v.  SpavMing,  24  Kan.  1; 
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The  State  v.  Jarrett,  46  Kan.  754.)  This  declaration  of 
law  has  usually  been  made  in  cases  where  the  defendant 
had  waived  his  right  to  a  preliminary  examination  and 
no  testimony  was  in  fact  taken.  It  is  equally  well  set- 
tled that  if  it  appear  on  the  examination  that  the  de- 
fendant is  guilty  of  a  public  offense  other  than  that 
charged  in  the  warrant  he  may  be  bound  over  for  that 
offense.  In  the  syllabus  in  Redmond  v.  The  State,  12 
Kan.  172,  it  was  said : 

"In  such  a  case,  in  justice  to.  the  defendant  a  new 
complaint  ought  to  be  filed,  but  the  statute  does  not 
in  terms  require  iV*    (Syllabus.) 

In  The  State  v.  Fields,  70  Kan.  391,  it  was  said : 

"The  language  of  the  statute  permitting  a  prosecu- 
tion for  a  felony  other  than  that  charged  in  the  warrant 
apparently  limits  the  right  to  cases  in  which  it  appears 
upon  a  hearing  that  the  defendant  is  guilty  of  such 
other  offense."   (Page  395.) 

Assuming  that  the  offense  of  larceny  from  the  per- 
son— ^for  which  the  defendant  was  tried  and  convicted 
— is  a  distinct  and  separate  offense  from  larceny,  the 
appellant  having  waived  a  preliminary  examination 
only  for  the  offense  charged  in  the  warrant  the  county 
attorney  was  not  authorized  ,to  file  an  information 
against  him  charging  him  with  larceny  from  the  per- 
son unless  in  virtue  of  the  fact  that  testimony  was 
taken  at  the  examination  tending  to  show  him  to  be 
guilty  of  that  offense. 

Obviously,  we  have  a  different  question  presented 
from  that  decided  in  the  cases  cited.  It  is  the  con- 
tention of  appellant  that  when  he  offered  to  waive  ex- 
amination there  was  nothing  for  the  magistrate  to  do 
but  to  bind  him  over  to  answer  the  particular  charge ; 
in  other  words,  without  the  filing  of  a  new  complaint 
charging  a  different  offense  the  examining  magistrate 
was  without  jurisdiction  to  hear  any  evidence.  This 
contention  can  not  be  sustained.  We  are  aware  of  no 
law  forbidding  the  practice,  and  certainly  there  is  no 
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good  reason  why  a  prosecuting  attorney  may  not  in- 
troduce evidence  before  the  examining  magistrate  not- 
withstanding the  accused  has  waived  a  preliminary 
examination.  At  the  time  the  waiver  is  made  the 
prosecutor  may  not  have  knowledge  of  facts  that 
would  authorize  the  filing  of  another  complaint.  It  is 
apparent  that  the  interests  of  justice  will  often  require 
that  some  evidence  be  introduced  by  the  state.  The 
prosecutor  may  wish  to  make  a  preliminary  investi- 
gation to  learn  the  facts  so  that  he  may  proceed  intel- 
ligently in  the  subsequent  prosecution  of  the  case,  or 
to  preserve  the  testimony  of  a  witness.  It  may  b^ 
come  necessary,  as  in  this  case,  to  examine  a  witness 
In  order  to  furnish  a  basis  for  requiring  a  recognizance 
for  his  appearance  at  the  trial.  Besides,  the  state  has 
an  interest  and  concern  in  the  discharge  of  an  accused 
person  when  there  is  no  ground  for  believing  him 
guilty.  In  The  State  v.  Goetz,  65  Kan.  125,  Mr.  Justice 
Cunningham,  speaking  for  the  court,  used  this  lan- 
guage: 

"While  tme  object  of  a  preliminary  examination  is 
to  inform  the  defendant  of  the  nature  and  character 
of  the  crime  charged  against  him,  it  is  also  a  step  and 
a  necessary  step  in  the  proceeding  that  leads  up  to  his 
trial  in  the  district  court."    (Page  127.) 

Indeed,  the  purpose  of  a  preliminary  examination 
may  be  said  to  be  threefold:  (1)  To  inquire  concern- 
ing the  commission  of  crirte  and  the  connection  of  the 
accused  with  it,  in  order  that  he  may  be  informed  of 
the  nature  and  character  of  the  crime  charged  against 
him,  and,  if  there  be  probable  cause  for  believing  him 
guilty,  that  the  state  may  take  the  necessary  steps  to 
bring  him  to  trial;  (2)  to  perpetuate  testimony ;  (3) 
to  determine  the  amount  of  bail  which  will  probably 
secure  the  attendance  of  the  accused  to  answer  the 
charge. 

In  State  ex  rel.  Attomey-gimeral  v.  Judge,  104  La. 
237,  it  was  held  that  the  right  of  the  state  to  demand  a 
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preliminary  examination  can  not  be  defeated  by  the 
accused  waiving  an  examination.  The  statute  author- 
izing preliminary  examinations  which  was  construed 
in  that  case  is  much  broader  and  more  explicit  in  its 
provisions  than  ours.  It  is  made  the  duty  of  the  exam- 
ining magistrate  to  open  proceedings  of  inquiry  touch- 
ing the  accusation,  to  examine  under  oath  the  witnesses^ 
and  to  reduce  their  depositions  to  writing.  The  testi- 
mony thus  taken,  both  that  of  the  witnesses  and  of  the 
accused,  has  been  held  under  proper  circumstances  to  be 
competent  evidence  before  grand  and  petit  juries. 
(State  V.  Wiggins,  50  La.  Ann.  330.)  The,  court,  in 
State  ex  rel.  Attorney-general  v.  Jvdge,  supra,  held 
that  the  principal  object  of  a  preliminary  examination 
is,  first,  to  inquire  touching  the  commission  of  crime 
and  the  accused's  connection  with  it,  and,  second,  to 
I)erpetuate  testimony.    In  the  opinion  it  was  said : 

"The  state  has  an  interest  in  both.  If  a  crime  has 
been  committed,  the  facts  and  circumstances  connected 
therewith  should  be  known  to  the  prosecuting  officers, 
to  the  end  that  proper  steps  for  the  vindication  and 
enforcement  of  the  law  may  be  taken.  If  the  particular 
I)erson  accused  of  the  crime  is  shown  by  the  examina- 
tion not  to  be  the  guilty  one,  his  discharge  is  ordered. 
The  state  has  as  much  concern  and  interest  in  the  liber- 
ation of  one  falsely  accused  as  it  has  in  the  apprehen- 
sion and  detention  of  one  who  is  rightfully  accused.  If 
from  the  examination  the  proof  is  evident  or  the  pre- 
sumption great  that  the  i)erson  accused  is  the  guilty 
one,  his  committal  is  ordered.  If  the  offense  is  one  bail- 
able under  the  law,  the  amount  of  bail  he  is  to  give  is 
determined.  If  not  bailable,  the  accused  is  ordered 
confined.  .  .  .  Witnesses  may  die,  or  leave  the 
state,  or  become  disqualified  to  testify.  Hence,  the 
necessity  to  perpetuate  their  testimony  in  form  for 
future  use,  and  the  best  and  most  practical  way  to  do 
this  is  through  a  preliminary  examination."  (Pages 
239,  240.) 

Since  the  evidence  was  properly  admitted  showing 
an  offense  other  than  that  charged  in  the  warrant,  it 
became  the  duty  of  the  magistrate  to  bind  the  appel- 
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lant  over  to  answer  to  the  other  charge ;  and  he  can  not 
be  heard  to  say  that  he  was  not  given  a  preliminary 
examination,  because  in  such  a  case  the  law  is  that  he 
must  take  notice  of  the  nature  and  character  of  the 
offense  charged  against  him  from  the  evidence  intro- 
duced at  the  examination  as  well  as  from  the  papers  in 
the  case.  (The  State  v.  Bailey,  32  Kan.  83;  The  State 
V.  Smith,  57  Kan.  673;  The  State  v.  Fields,  70  Kan. 
391 ;  The  State  v.  Moon,  71  Kan.  349.) 

No  express  provision  is  found  in  our  statute  which 
authorizes  a  defendant  to  waive  a  preliminary  exami- 
nation. As  a  matter  of  fact,  all  that  he  does  by  waiv- 
ing an  examination  is  to  say  that  so  far  as  he  is  con- 
cerned the  state  need  offer  no  evidence,  thereby  per- 
mitting an  information  to  be  filed  without  it.  (Crim. 
Code,  §  69.)  He  may  waive  the  necessity  but  he  can 
not  waive  the  right  of  the  state  to  offer  evidence  if  it 
sees  fit.  We  are  at  a  loss  to  conceive  how  the  appel- 
lant could  have  been  prejudiced  by  the  introduction  of 
evidence.  He  was  present  and  represented  by  counsel. 
The  evidence  fully  advised  him  of  the  character  of  the 
offense  with  which  he  was  charged.  The  warrant 
charged  him  with  the  larceny  of  certain  money,  and  the 
evidence  charged  that  he  took  the  same  money  from 
the  person  of  John  Mcintosh.  , 

A  further  contention  is  that  the  court  of  Topeka  is 
not  an  examining  magistrate  and  that  all  proceedings 
before  that  court  were  void.  The  act  creating  the  court 
of  Topeka  provides  in  part  as  follows : 

"The  court  hereby  established  shall  have  the  same 
jurisdiction,  civil  and  criminal,  as  justices  of  the  peace 
now  have  in  this  state ;  and  for  the  purpose  of  the  juris- 
diction hereby  conferred,  and  of  its  proper  and  neces- 
sary exercise,  all  the  laws  of  this  state  relating  to  the 
powers,  duties  and  jurisdiction  of  justices  of  the  peace 
and  practice,  pleadings  and  proceedings  in  justice 
courts  which  are  not  in  conflict  with  the  provisions  of 
this  act  shall  apply  to  said  court  of  Topeka  and  the 
judge  thereof  and  to  the  mode  of  practice  therein,  and 
to  the  power  thereof,  original,  mesne,  and  final,  so 
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far  as  the  same  may  be  applicable."    (Laws  1899,  ch. 
129,  §  2.) 

Section  8  of  the  act  provides : 

"And  in  all  preliminary  examinations  held  before 
said  judge  in  cases  of  persons  accused  of  the  conmiis- 
sion  of  a  felony,  it  shall  be  the  duty  of  said  clerk  to  take 
down  all  the  testimony  in  writing  and  file  the  same 
with  the  papers  in  the  case.** 

The  same  act  which  creates  the  court  abolishes  the 
jurisdiction  of  justices  of  the  peace  to  hold  prelimi- 
nary examinations,  and  if  appellant's  theory  is  correct 
there  is  no  way  in  which  such  examinations  can  be  held 
in  the  city  of  Topeka,  or,  in  fact,  in  any  city  where 
there  is  a  city  court.  In  thie  statute  the  terms  "court 
of  Topeka"  and  "judge  of  the  court  of  Topeka"  are 
used  interchangeably,  but  the  intention  of  the  legisla- 
ture is  not  open  to  doubt.  The  law  manifestly  confers 
upon  the  court  the  same  powers  and  jurisdiction  that 
a  justice  of  the  peace  exercises  when  sitting  as  a  court, 
and  upon  the  judge  of  the  court  the  same  powers  and 
duties  that  a  justice  exercises  when  acting  as*  a  magis- 
trate in  preliminary  examinations. 

An  objection  is  made  to  the  sufficiency  of  the  tran- 
script from  the  city  court,  but  the  transcript,  together 
with  the  evidence  of  the  clerk,  showS  that  it  contained 
a  true  statement  of  the  proceedings  in  the  preliminary 
examination.  The- failure  of  the  clerk  to  sign  the  cer- 
tificate attached  to  the  transcript  was  a  mere  over- 
sight, and  the  district  court  properly  permitted  the  cer- 
tificate to  be  amended  by  having  the  clerk  attach  his 
signature.  (The  State  v.  Geary,  58  Kan.  502.)  There 
is  nothing  substantial  in  the  claim  that  the  certificate 
shows  that  the  preliminary  examination  was  held  be- 
fore the  clerk  instead  of  before  the  judge. 

On  the  trial  the  state  offered  in  evidence  the  money 
which  it  is  claimed  had  been  stolen.  It  is  contended 
that  the  evidence  was  improperly  admitted  for  the  rea- 
son that  there  was  no  attempt  to  have  a  witness  de- 
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scribe  each  bill  by  giving  its  number,  series  and  de- 
nomination. It  appears  that  the  identical  money  de- 
scribed in  the  information,  and  claimed  to  have  been 
stolen,  was  introduced  in  evidence  and  exhibited  to  the 
jury.  It  was  not  necessary  that  a  witness  should  take 
each  bill  and  describe  its  distinguishing  marks,  or 
identify  it  as  one  described  in  the  information.  One  of 
the  issues  of  fact  submitted  to  the  jury  was  the  ques- 
tion whether  the  money  described  in  the  information 
was  stolen.  Nor  was  it  necessary  to  introduce  evidence 
to  show  the  value  of  the  money,  since  the  money  itself 
was  introduced  in  evidence  and  proved  its  o^m  value. 
Courts  will  take  judicial  cognizance  of  the  value  of 
money.  (Grant  v.  The  State,  55  Ala.  201 ;  Ector  v.  The 
State,  120  Ga.  543 ;  CoUins  et  al  v.  The  People,  39  111. 
233.) 

The  information  alleged  that  the  money  was  the 
property  of  John  Mcintosh.  He  testified  that  the 
money  belonged  to  his  father,  and  that  when  he  left 
home  he  just  took  it.  This  can  not  be  held  to  consti- 
tute a  variance,  because  the  actual  statu^  of  the  legal 
title  to  stolen  property  is  no  concern  of  the  thief.  (25 
Cyc.  89.)  The  possession  of  the  property  in  the  com- 
plaining witness  was  sufficient  to  make  it  the  subject 
of  larceny,  and  the  title  may  be  laid  either  in  the  owner 
or  the  person  from  whom  it  was  taken.  This  is  the  law 
even  where  the  person  from  whom  it  was  taken  had 
stolen  it  from  some  one  else.  "Thus,  if  A  steal  goods 
from  B,  and  C  afterward  steal  the  same  goods  from  A, 
C  is  a  felon  both  as  to  A  and  B.'*  (Ward  v.  The  People, 
8  Hill  [N.Y.],  395,  398.  See,  also.  People  v.  Nelson, 
56  Cal.  77.) 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 
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Augustine  Scott  et  al.  v.  Eva  G.  Scott. 

No.  16,916. 
SYLLABUS  BY  THE  COURT. 

AUMONY — Judgment  Lien.  Notwithstanding  the  statute  making 
judgments  liens  on  the  real  estate  of  the  debtor  within  the 
county,  an  allowance  of  permanent  alimony  payable  in  instal- 
ments does  not  create  a  lien  on  any  property  of  the  husband 
unless  the  record  affirmatively  discloses  that  the  court  in- 
tended it  to  have  that  effect. 

Error  from  Greenwood  district  court;  Granville  P. 
Airman,  judge.    Opinion  filed  July  3, 1909.    Reversed.' 

Jackson  &  Darby,  and  S.  F.  Wicker,  for  the  plaintiffs 
in  error. 

Howard  J.  Hodgson,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  Eva  G.  Scott  obtained  a  divorce  from 
Chasteen  F.  Scott.  In  her  petition  she  had  asked  to  be 
allowed  as  alimony  a  tract  of  land  situated  in  the 
county.  The  parties  stipulated,  however,  that  the  hus- 
band should  pay  the  wife  $250,  which  he  did,  and  that 
she  should  also  be  allowed  $20  a  month  for  the  main- 
tenance of  their  two  children,  if  she  should  be  awarded 
their  custody.  The  decree  so  far  as  here  important 
read : 

"That  the  property  rights  of  said  parties  be  settled 
as  per  the  terms  of  said  stipulation;  that  plaintiff  be 
*  barred  from  any  further  alimony -in  or  to  defendant's 
real  or  personal  property;  that  she  have  no  right  in  the 
real  estate  set  out  in  the  petition;  that  plaintiff  shall 
have  the  care  and  custody  and  education  of  the  two 
children,  Esther  Scott  and  Fay  F.  Scott;  that  the  de- 
fendant be  required  to  pay  plaintiff  as  a  part  of  the 
permanent  alimony  provided  in  the  said  stipulation,  for 
plaintiff  the  sum  of  twenty  dollars  per  month,  on  the 
first  day  of  each  month,  for  maintenance  of  said  chil- 
dren, and  that  defendant  t)ay  the  costs  of  this  suit, 
herein  taxed  at  $12.81,  and  hereof  let  execution  issue.'^ 
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After  several  years  Scott  ceased  to  pay  the  instal- 
lments of  alimony.  Mrs.  Scott  then  caused  execution  to 
be  levied  upon  the  land  referred  to,  which  he  had  owned 
when  the  decree  was  rendered,  but  which  he  had  in  the 
meantime  deeded  to  his  brother,  Louis  Scott.  The  land 
was  sold  under  the  execution  and  bid  in  by  Mrs.  Scott. 
Louis  Scott  then  brought  suit  against  her  to  quiet  his 
title— in  effect,  to  determine  the  validity  of  the  execu- 
tion sale — and,  being  denied  relief,  prosecutes  error. 
The  sole  question  involved  is  whether  the  decree  created 
a  lien  on  t^e  real  estate  for  the  payment  of  the  alimony. 

.Cases  relating  to  similar  questions  are  collected  in 
volume  2  of  the  American  and  English  Encyclopsedia 
of  Law,  at  page  183,  and  volume  14  of  the  Cyclopedia 
of  Law  and  Procedure,  at  page  783,  but  for  the  most 
part  they  are  so  affected  by  local  statutes  as  to  be  of 
little  value  as  precedents  here.  In  Kansas  the  law 
(Civ,  Code,  §  419)  makes  judgments  of  courts  of  record 
liens  on  the  real  estate  of  the  debtor  within  the  county, 
and  a  judgmeQt  is  defined  to  be  the  final  determination 
of  the  rights  of  the  parties  in  an  action  (Civ.  Code, 
§  395).  A  decree  for  alimony  fits  this  definition  and  is 
within  the  letter  of  the  statute.  Its  precise  character 
and  effect,  however,  must  be  decided  in  view  of  this  lan- 
guage of  the  section  of  the  code  which  authorizes  it : 

"When  a  divorce  shall  be  granted  by  reason  of  the 
fault  or  aggression  of  the  husband,  the  wife  shall 
.  .  .  be  allowed  such  alimony  out  of  the  husband's 
real  and  personal  property  as  the  court  shall  think  rea- 
sonable, .  .  .  which  alimony  may  be  allowed  to  her 
in  real  or  personal  property,  or  both,  or  by  decreeing  to 
her  such  sum  of  money,  payable  either  in  gross  or  in 
instalments,  as  the  court  may  deem  just  and  equitable.^' 
(Civ.  Code,  §  646.) 

The  court  is  thus  given  absolute  control  of  the  mat- 
ter. It  may,  within  reasonable  limits,  dispose  of  the 
husband's  property  as  it  sees  fit.  It  may  take  from  him 
anything  he  has  and  give  it  to  the  wife.  And  this  nec- 
essarily implies  that  it  may  create  a  lien  for  her  benefit 
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tfpon  any  real  estate  he  possesses.  (Blankenship  v. 
Blankenship,  19  Kan.  159.)  Obviously  it  also  has  the 
power  to  free  any  particular  tract  from  all  lien,  so  as 
to  enable  the  husband  to  pass  a  title  clear  of  any  claim 
on  the  part  of  the  wife.  Probably  by  the  use  of  lan- 
^age  indicating  such  purpose  it  may  give  its  decree 
awarding  a  fixed  sum  as  alimony  the  precise  effect  of 
an  ordinary  money  judgment,  collectable  by  execution 
and  operating  as  a  lien  on  the  husband's  real  estate. 
But  the  question  of  prjBsent  moment  is,  What  was  the 
intention  of  the  court  in  this  case?  Where  alimony  is 
ordered  to  be  paid  in  instalments,  and  nothing  is  said 
as  to  the  manner  of  its  collection,  we  think  the  fair  in- 
ference is  that  the  court  intends  the  order  to  be  en- 
forced, not  by  lien  and  execution — a  remedy  manifestly 
ill  adapted  to  the  purpose,  but  by  attachment  for  con- 
tempt if  payment  is  not  made — a  remedy  always  avail- 
able (14  Cyc.  799)  and  ordinarily  efficacious.  In  the 
language  of  the  decree  above  quoted  there  is  nothing 
to  indicate  an  intention  to  give  the  wife  a  lien  upon  the 
husband's  land.  The  words  "that  she  have  no  right  in 
the  real  estate  set  out  in  the  petition"  have  a  contrary 
tendency.  Although  the  phrase  "and  hereof  let  execu- 
tion issue"  may  consistently  with  good  usage  be  deemed 
to  relate  to  the  allowance  of  alimony,  it  may  with  equal 
propriety  be  regarded  as  having  reference  solely  to  the 
judgment  for  costs.  It  results  from  these  considera- 
tions that  the  decree  for  alimony  did  not  create  a  lien 
on  the  land,  and  Louis  Scott  was  entitled  to  have  his 
title  quieted. 

In  Conrad  v.  Everich  et  al.,  50  Ohio  St.  476,  under 
substantially  the  same  statutory  provisions,  it  was  held 
that  a  decree  for  alimony  in  money  payable  in  gross 
operated  as  a  lien  on  the  husband's  lands  within  the 
county.  There,  however,  the  trial  court  expressly  au- 
thorized the  collection  of  the  alimony  by  execution,  thus 
indicating  a  purpose  to  give  the  decree  the  qualities  of 
an  ordinary  judgment.    That  case  was  followed  in  Goff 
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V.  Goff,  60  W.  Va.  9;  where  the  same  rule  was  applied 
to  a  decree  requiring  the  payment  of  alimony  in  in- 
stalments, but  the  (decision  was  affected  by  the  fact  that 
the  decree  itself  declared  the  alimony  a  lien. 

The  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  herewith. 

Graves,  J.,  not  sitting. 


The  BoAlu)  of  County  Commissioners  of  the 
County  of  Wyandotte  v.  The  Equitable  Invest- 
ment Trust  Company. 

No.  16.927. 
SYLLABUS  BY  THE  COURT. 

Judgments — Petition — Collateral  Attack,  Where  a  court  hay 
jurisdiction  of  the  subject-matter  of  an  action  and  of  the  par- 
ties, a  petition  which  all^^  suffici^it  facts  to  challenge  the 
attention  of  the  court  as  to  its  merits,  and  to  authorize  the 
court  to  deliberate  and  act,  is  sufficient  to  sustain  a  judgment 
rendered  in  the  action  upon  evidence,  as  ag^ainst  a  collateral 
attack  on  the  ground  that  the  judgment  is  void;  and  this  al- 
though the  petition  may  have  been  demurrable  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

Error  from  Wyandotte  court  of  common  pleas ;  Will- 
iam G.  Holt,  judge.  Opinion  filed  July  3,  1909.  Af- 
firmed. 

Joseph  Taggart,  county  attorney,  and  Nathan  Cree, 
for  the  plaintiff  in  error. 

Bird  &  Pope,  and  W.  T.  Reed,  for  the  defendant  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J.:  The  investment  company  brought  thi? 
action  against  the  board  of  county  commissioners. 
The  petition  alleged  that  in  1901  the  plaintiff  purchased 


Digitized  by  LjOOQ IC 


Vol.  80.  JULY  TERM,  1909.  493 

Wyandotte  Comity  v.  Investment  Co. 

of  the  defendant  certain  tax-sale 'certificates  on  a  num- 
ber of  lots  sold  by  the  treasurer  of  the  county  for  the 
delinquent  taxes  of  1896 ;  that  in  1902  the  county  clerk 
of  the  county  issued  to  the  plaintiff  a  tax  deed  for  the 
property;  that  thereafter  the  plaintiff  paid  the  taxes 
on  the  land  for  the  year  1901 ;  that  the  tax  deed  and 
certificates  were  thereafter  adjudged  invalid  by  the 
court  of  common  pleas  of  Wyandotte  county;  that  the 
plaintiff  had  asked  the  defendant  to  refund  to  it  the 
money  paid  for  the  certificates  and  the  subsequent 
taxes,  and  that  this  request  had  been  refused.  The 
petition  further  contained  an  offer  to  execute  and  de- 
liver a  quitclaim  deed  to  such  person  or  persons  as 
the  defendant  might  direct,  and  alleged  that  by  reason 
of  the  premises  and  the  statutes  of  the  state  of  Kansas 
the  plaintiff  wa^  entitled  to  a  return  of  the  amounts  it 
had  paid,  with  interest,  and  prayed  for  judgment  ac- 
cordingly. 

The  defendant  filed  a  demurrer  to  this  petition,  and, 
upon  that  being  overruled,  answered.  The  plaintiff  re- 
plied by  a  general  denial. 

Afterward  the  case  came  regularly  on  for  trial,  and, 
the  defendant  failing  to  appear,  the  plaintiff  intro- 
duced its  evidence  and  the  court  rendered  judgment  in 
its  favor.  No  exception  was  taken  to  the  evidence  or 
to  the  judgment  rendered,  and  no  motion  for  a  new 
trial  was  filed.  In  fact  nothing  was  done  by  the  de- 
fendant at  that  term  of  court. 

At  the  third  term  of  court  thereafter  the  defendant 
filed  a  motion  to  vacate  and  set  aside  the  judgment  on 
the  grounds  that  the  court  was  without  jurisdiction  to 
render  it,  that  the  petition  stated  no  cause  of  action, 
and  that  the  judgment  was  utterly  null  and  void.  The 
court  denied  t\\e  motion,  and  the  case  is  brought  here  to 
review  that  order. 

The  action  was  evidently  based  on  section  7685  of 
the  General  Statutes  of  1901.  Section  121  of  chapter 
107  of  the  General  Statutes  of  1868,  in  part,  reads : 

"If,  after  the  conveyance  of  any  land  sold  for  taxes, 
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it  shall  be  discovered  or  adjudged  that  the  sale  was  in- 
valid, the  county  commissioners  shall  cause  the  money 
paid  therefor  on  the  sale,  and  all  subsequent  taxes  and 
charges  paid  thereon  by  the  purchaser  or  his  assigns, 
to  be  refunded,  with  interest  on  the  whole  amount  at 
the  rate  of  ten  per  cent,  per  annum,  upon  the  ddivery 
of  the  deed  to  be  canceled." 

In  1879  this  section  was  changed  to  its  present 
form  by  substituting  this  clause :  "the  board  of  county 
commissioners  may,  by  proper  order,  cause  the  money 
paid  therefor  on  the  sale,  together  with  such  subse- 
quent taxes  and  charges  paid  thereon  by  the  purchaser 
or  Jiis  assigns  as  they  may  judge  proper"  (Laws  1879, 
ch.  40,  §8;  Gen.  Stat.  1901,  §7685),  in  lieu  of  the 
clause:  "the  county  commissioners  shall  cause  the 
money  paid  therefor  on  the  sale,  and  all  subsequent 
taxes  and  charges  paid  thereon  by  the  purchaser  or 
his  assigns,  to  be  refunded."  In  other  respects  the  old 
section  was  reenacted. 

The  defendant  claims  that  the  language  of  the  stat- 
ute as  it  now  stands,  emphasized  by  the  fact  of  the 
amendment,  leaves  no  doubt  that  this  law  makes  it  a 
matter  of  discretion  in  the  board  of  county  commission- 
ers whether  they  will  cause  the  refund  to  be  made  or 
not,  and  that  the  court  has  no  power  to  compel  the  ex- 
ercise of  that. discretion  or  to  compel  payment  where 
the  discretion  has  been  exercised  by  the  commissioners 
adversely  to  the  claim  of  the  plaintiff. 

We  are  not  prepared  to  say  that  this  is  not  a  correct 
interpretation  of  the  law,  but,  if  so,  it  does  not  follow 
that  the  judgment  is  void.  The  abstract  furnished  does 
not  advise  us  what  evidence  was  introduced  upon  which 
the  court  acted.  The  evidence  may  have  disclosed  that 
the  taxes  upon  which  the  sales  and  deed  were  based 
were  illegal  and  levied  for  an  entirely  unlawful  pur- 
pose or  that  the  lands  were  not  taxable.  If  such  or 
other  defense  were  shown  by  the  evidence,  although 
not  averred  or  insufficiently  averred  in  the  petition,  the 
case  comes  within  the  rule  which  allows  a  defective 
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statement  of  a  cause  of  action  to  be  aided  by  the  ver- 
dict or  by  a  finding  of  the  court.  (0' Conner  v.  Stan^ 
dard  Theater  Co.,  17  Mo.  App.  675;  Delashman  v. 
Berry,  21  Mich.  316.) 

It  was  alleged  in  the  petition  that  by  reason  of  the 
facts  stated  therein  and  the  statutes  of  the  state  of 
Kansas  the  plaintiff  was  entitled  to  judgment  against 
the  defendant.  This  was  not  a  very  good  statement  of 
fact,  but  it  was  sufficient  to  challenge  the  attention  of 
the  court  to  the  consideration  of  the  statute  referred  to. 
It  is  said  that  "may"  and  other  words  used  in  the 
amended  statute  conclusively  show  that  it  is  a  matter 
in  the  discretion  of  the  county  commissioners,  whereas, 
the  word  "shall,"  used  in  the  old  statute,  made  the  re- 
funding of  the  money  paid  mandatory.  Tfeis  may  be 
a  correct  interpretatidn  of  the  statute,  but  that  was  a 
matter  for  the  consideration  of  the  court,  and  the  court, 
having  jurisdiction,  had  a  right  to  decide.it.  Having 
had  the  power  to  decide,  its  judgment  is  equally  con- 
clusive, whether  its  decision  be  right  or  wrong,  until 
such  judgment  is  reversed  in  proper  proceedings  for 
that  purpose  in  an  appellate  court. 

The  defendant,  having  been  summoned  into  court, 
was  compelled  to  take  cognizance  of  all  subsequent 
proceedings,  and  if  it  was  aggrieved  by  the  action  of 
the  court  its  remedy  was  by  appeal;  and  it  could  not 
lie  dormant  until  all  remedy  in  the  way  of  appeal  had 
become  unavailable  and  then  go  into  court  and  ask 
that  the  judgment  be  set  aside  as  void.  (See  Brenholts 
V.  Miller,  ante,  p.  185;  Manley  v.  Park,  62  Kan.  553; 
Rowe  V.  Palmer,  29  Kan.  337;  Walkenhorst  v.  Lewis, 
24  Kan.  420 ;  Head  v.  Daniels,  38  Kan.  1.) 

The  judgment  is  affirmed. 
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Ben  a.  Wood  v.  Ira  M.  Cobe  et  al. 

No.  15.953. 
SYLLABUS  BY  THE  COURT. 

1.  Judgments — Prerequisite  to  Opening — Notice,  An  indispen- 
sable prerequisite  to  the  right  to  open  up  a  judgfment  under 
section  77  of  the  civil  code  (section  83  of  the  new  code)  is  that 
the  applicant  shall  make  it  appear  to  the  satisfaction  of  the 
court  that  during  the  pendency  of  the  action  he  had  no  actual 
notice  thereof  in  time  to  appear  and  make  his  defense. 

2.  Grounds  for  Opening  Insufficient,    Mere  oversight  and 

inadvertence  of  a  party  in  failing  to  make  his  defense  at  the 
trial  of  an  action  of  which  he  had  actual  notice  does  not  jus- 
tify the  opening  up  of  the  judgment  under  that  provision  of 
the  code. 

Error  from  Morton  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  July  3,  1909.  Af- 
firmed. 

W.  H.  Brown,  for  the  plaintiff  in  error.    . 
S.  H.  Allen,  Otis  S.  Allen,  and  George  S.  AUen,  for 
the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  In  a  suit  to  enforce  a  tax  lien  un- 
der chapter  392  of  the  Laws  of  1901  a  judgment  was 
rendered  in  favor  of  the  commissioners  of  Morton 
county  declaring  that  there  was  $148.72  of  delinquent 
taxes  due  to  the  county  upon  a  tract  of  land,  and  fore- 
closing a  lien  thereon,  and  also  adjudging  that  Ira  M. 
Cobe  was  the  owner  of  the  unredeemed  land.  In  pur- 
suance of  the  judgment  the  land  was  sold  and  the  sale 
confirmed.  Afterward  James  M.  Grimes  and  Ben  A. 
Wood  presented  their  application  to  have  the  judgment 
opened  up  and  the  excess  of  the  proceeds  of  the  sale 
paid  to  them.  In  the  application  it  was  represented 
that  Grimes,  who  claimed  an  iijterest  in  the  land,  had 
obtained  leave  from  the  court  to  file  an  answer  in  the 
foreclosure  proceeding,  and  that  an  answer  was  pre- 
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pared,  on  which  was  indorsed  leave  to  file* it  out  of 
time.  It  was  also  alleged  that  Wood  had  acquired  the 
interest  of  Grimes,  and  that  he  had  been  substituted  as 
defendant  in  the  place  of  Grimes.  There  was  a  further 
allegation  that  by  oversight  and  inadvertence  they  had 
failed  to  make  any  defense  at  the  trial  subsequently 
had.  The  court  refused  to  Open  up  the  judgment,  and 
of  this  ruling  complaint  is  made. 

The  groimds  assigned  are  not  such  as  to  justify  the 
vacating  or  opening  up  of  the  judgment.  There  is  a 
contention  that  the  judgment  was  absolutely  void,  but 
there  can  be  no  doubt  that  there  was  jurisdiction  of  the 
subject-matter,  and  the  plaintiff  in  error  can  not  well 
say  that  there  was  no  personal  jurisdiction,  as  he  and 
his  assignor  personally  appeared  in  court  many  months 
before  judgment  was  rendered.  It  is  true  that  these 
parties  were  not  served  personally  or  by  publication  at 
the  commencement  of  the  proceeding,  but  their  volun- 
tary general  appearance  was  equivalent  to  personal 
service  and  gave  the  court  jurisdiction  over  them  for  all 
the  purposes  of  the  litigation. 

However,  the  right  to  have  the  judgment  opened  ap- 
pears to  be  claimed  under  section  77  of  the  civil  code. 
One  who  insists  on  the. opening  of  a  judgment  under 
that  section  must  bring  himself  clearly  and  unequivo- 
cally within  its  terms.  (Satterlee  v.  Grubb,  38  Kan. 
234.)  An  indispensable  prereqdisite  to  the  exercise  of 
the  right  is  that  the  party  shall  make  it  appear  to  the 
satisfaction  of  the  court  that  during  the  pendency  of 
the  action  he  had  no  actual  notice  thereof  in  time  to  ap- 
pear in  court  and  make  his  defense.  By  his  own  show- 
ing the  plaintiff  in  error  has  made  it  clear  that  he  and 
his  assignor.  Grimes,  had  actual  notice  of  the  pendency 
of  the  action.  They  have  shown  that  in  the  early  part 
of  the  year  1905  Grimes  was  granted  permission  to  file 
an  answer  in  the  case  within  fifteen  days,  and  when  that 
time  was  about  to  expire  another  leave  was  applied  for 
and  granted.    In  September,  1905,  Wood,  who  had  ac- 
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quired  the  interest  of  Grimes,  was  on  application  sub- 
stituted for  Grimes,  and  the  judgment  was  not  rendered 
until  April,  1906.  The  plaintiff  in  error  states  that  he 
has  a  meritorious  defense  but  that  by  inadvertence  and 
oversight  he  failed  to  present  it  at  the  trial.  The  mere 
oversight  or  inadvertence  of  a  party  is  not  ground  for 
opening  up  a  judgment  rendered  in  an  action  of  which 
he  has  had  actual  notice.  The  right  invoked  is  for  the 
benefit  of  those  against  whom  a  judgment  has  been 
rendered  who  had  no  actual  notice  of  the  action  in  time 
to  appear  and  defend,  and  is  not  available  to  one  who 
not  only  had  actual  notice  but  was  in  fact  in  court  and 
had  an  opportunity  to  defend.  No  such  right  is  granted 
on  account  of  the  inadvertence  or  neglect  of  a  party  or 
his  attorney. 

The  judgment  is  affirmed. 


W.  D.  Shup  v.  J.  F.  Moon  et  al. 

No.  16.965. 
SYLLABUS  BY  THE  COURT. 

1.  Trusts  and  Trustees — Resulting  Trust,  Two  parties,  one- 
as  principal  and  the  other  as  surety,  borrowed  money  at  a 
bank  to  promote  a  business  transaction  in  which  they  were 
both  interested.  The  money  was  used  to  discharge  the  obli- 
gation of  a  third  person,  who  indemnified  the  principal  with 
a  real-estate  mortgage,  the  principal  expressly  agreeing  with 
the  surety  that  the  proceeds  of  the  mortgage  should  be  used  to 
satisfy  their  obligation  to  the  bank.  It  became  necessary  to 
realize  on  the  mortgage  and  the  principal  placed  it  in  the 
surety's  hands  for  foreclosure.  Suit  was  brought  in  the 
principal's  name,  a  judgfment  foreclosing  the  mortgage  was 
duly  rendered,  at  the  sheriff's  sale  the  land  was  bid  in  for  the 
surety,  and  in  due  time  a  sheriff's  deed  issued  to  the  surety. 
The  surety  entertained  no  purpose  to  defraud  the  principal, 
and  immediately  upon  receiving  the  sheriff's  deed  offered  to 
vest  full  title  in  the  principal  if  the  principal  would  satisfy 
the  bank.     This  the  principal  refused  to  do,  whereupon  the- 
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surety  paid  the  bank.  Held,  the  surety  was  not  a  mere  agent 
of  the  principal  to  foreclose  the  mortgagee,  was  not  compelled 
by  any  legal  duty  to  bid  or  take  a  conveyance  in  the  name  of 
the  principal,  committed  no  fraud  in  taking  title  in  himsdf, 
and  any  equitable  remedy  the  principal  may  have  to  obtain 
title  to  the  land  includes  the  necessity  of  doing  equity  by  re- 
imbursing the  surety. 

2.  Same,    The  evidence  considered  and  held  to  support 

the  findings  of  fact. 

Error  from  Allen  district  court;  Oscar  Foust,  judge. 
Opinion  ffled  July  3, 1909.    Affirmed. 

/.  0.  Pickering,  for  the  plaintiff  in  error. 
Ewing,  Gard  &  Gard,  and  Manford  Schoonover,  for 
the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Burgh,  J. :  Shup  brought  a  suit  against  Moon  and 
Jones  for  the  declaration  of  a  resulting  trust  in  a  tract 
of  land,  for  the  conveyance  of  the  legal  title  to  Shup, 
and  for  rents  and  damages.  It  was  charged  that  Shup 
gave  to  Moon  for  collection,  as  Shup's  agent,  a  note 
secured  by  a  mortgage  on  the  land;  that  Moon  as- 
sumed the  agency,  caused  the  mortgage  to  be  foreclosed,, 
violated  instructions  to  bid  in  the  land  for  Shup,  who 
advanced  the  money  to  pay  the  costs,  took  a  certificate 
of  sale  and  sheriff's  deed  in  his  own  name  and  conveyed 
to  Jones,  who  was  in  collusion  with  him.  The  defend- 
ants answered,  a  trial  was  had,  fhidings  of  fact  were 
made  by  a  jury  and  by  the  court,  and  judgment  was 
rendered  for  the  defendants.  Shup  requested  findings 
of  fact 'Which  were  refused,  unsuccessfully  attacked 
certain  of  the  findings  which  were  made,  vainly  dis- 
puted the  conclusions  of  law  drawn  by  the  court,  was 
denied  a  new  trial,  and  prosecutes  error. 

Here  is  what  the  court  and  jury  found.:  Kramer 
deeded  the  land  in  controversy  to  Shup  for  a  credit  of 
$4000  on  a  note  which  Shup  held  against  him.  Moon 
undertook  to  dispose  of  the  land  as  Shup's  agent,  agree- 
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ing  to  take  for  his  commission  what  he  could  obtain 
over  $4000.  Through  Moon's  efforts  the  land  was 
traded  to  Madden,  of  Polo,  Mo.,  for  a  stock  of  merchan- 
dise invoicing  $5900.  Shup  and  Moon  became  partners 
in  the  stock  in  the  proportion  of  $4000  to  $1900.  After- 
ward the  stock  was  traded  for  land  in  Oklahoma  taken 
in  Shup's  name,  and  Shup  settled  with  Moon  by  giving 
him  a  note  for  $1900,  with  other  real  estate  as  security. 

The  arrangement  with  Madden  was  that  the  stock  of 
goods  should  be  clear.  It  was  mortgaged,  however,  and 
Madden  could  not  lift  the  lien.  In  order  to  save  the 
deal,  which  could  not  be  consummated  otherwise,  Shup 
and  Moon  deemed  it  best  for  Shup  to  undertake  to  bor- 
row the  necessary  money  in  the  sum  of  $1300.  Mad- 
den agreed  if  this  could  be  done  to  secure  Shup  by  a 
mortgage  for  the  amount  on  the  land.  The  parties  were 
all  in  Missouri,  where  the  stock  was  located.  Tele- 
phone communication  was  opened  with  the  Colony 
Bank,  of  Colony,  Kan.,  Moon  doing  the  talking  for  him- 
self and  Shup.  Application  was  made  for  a  loan  to 
Shup  of  $1300,  which  the  bank  declined  until  Moon 
agreed  to  guarantee  pajrment  of  and  to  become  surety 
for  the  loan.  On  the  basis  of  this  assurance  the  cashier 
placed  the  money  to  the  credit  of  Shup  and  Shup 
checked  it  out  to  discharge  the  lien  on  the  goods.  When 
Shup  returned  to  Kansas  he  gave  a  note  to  the  bank  for 
the  money,  which  was  renewed  once  or  twice,  when 
the  bank  called  upon  Moon  to  comply  with  his  agree- 
ment, and  Moon,  pursuant  to  his  promise,  signed 
Shup's  note  at  the  bank  as  surety.  Successive  renewal 
notes  signed  by  both  parties  included  accumulated  and 
unpaid  interest  so  that  the  debt  finally  rose  to  $1495.15. 

Madden  gave  Shup  a  note  for  the  amount  of  the  loan 
obtained  from  the  Colony  Bank,  and  secured  the  note 
by  a  mortgage  to  Shup  on  the  land.  In  the  negotiations 
with  Madden  the  understanding  between  the  parties 
was  that  when  the  Madden  ncfte  was  paid  the  proceeds 
should  pay  the  contemplated  loan.    When  the  loan  was 
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effected  and  the  Madden  note  and  mortgage  were  exe- 
cuted they  were  taken  for  the  express  purpose  and 
with  the  distinct  understanding  and  agreement  be- 
tween Shup  and  Moon  that  the  proceeds  should  be  ap- 
plied in  liquidation  of  the  1300-dollar  loan  from  the 
Colony  Bank,  which  had  been  procured  through  Moon's 
agreement  to  be  surety  for  it. 

Madden  did  not  pay  Shup,  and  Shup  did  not  pay  the 
bank.  Shup  delivered  the  Madden  paper  to  Moon  for 
foreclosure.  Moon  procured  counsel,  had  suit  brought 
in  Shup's  name,  judgment  was  duly  rendered,  and  the 
land  was  sold.  A  few  days  before  the  sale  Shup  fur- 
nished $66.75  to  apply  on  the  expenses  of  suit.  Moon 
had  instructed  the  attorneys  in  the  case  to  bid  in  the 
land  in  his  name,  which  was  done.  A  certificate  of  sale 
issued  accordingly,  and  after  the  period  of  redemption 
expired  a  sheriff's  deed  issued  to  Moon. 

Shup  was  not  present  at  the  sale  and  had  no  actual 
knowledge  or  notice  that  the  bid  was  made  in  Moon's 
name  or  that  the  sheriff's  deed  ran  to  Moon,  but  in 
takjng  title  in  his  own  name  Moon  had  no  purpose  or 
intention  to  cheat  or  defraud  Shup.  The  sheriff's  deed 
was  delivered  to  Moon  on  October  4,  and  he  immediately 
offered  to  Shup  that  the  latter  take  the  land  and  the 
title  thereto  free  of  all  claim  of  Moon,  provided  Shup 
pay  the  debt  at  the  bank  upon  which  both  were  liable. 
This  Shup  declined  to  do.  Thereupon  Moon  paid  the 
bank  in  full,  on  October  8  recorded  his  deed,  and  on 
October  15  conveyed  to  Jones. 

Jones  gave  a  stock  of  goods  for  the  land.  The  trade 
was  pending  before  the  sheriff's  deed  issued.  Moon  had 
told  Shup  about  it  and  had  even  introduced  Shup  to 
Jones  as  the  owner  of  the  land.  Shup  made  no  objec- 
tion whatever  to  the  trade.  When  Jones  inquired  of 
him  concerning  the  land  he  referred  Jones  to  Moon  for 
information,  and  his  conversation  and  conduct  were 
such  as  to  lead  Jones  to  believe  that  whatever  Moon 
did  was  all  right  with  him.     When  Moon  offered  to 
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turn  over  the  land  Shup  was  told  that  he  could  complete 
the  trade  with  Jones,  and  Jones  purchased  without 
fraud  or  collusion  and  in  good  faith. 

From  the  foregoing  it  is  plain  that  Shup  was  beaten 
on  the  facts.  Much  undisputed  law  is  cited  in  the  brief 
to  sustain  the  theory  of  the  case  presented  by  the  peti- 
tion, but  it  has  no  bearing  on  the  case  presented  by  the 
findings.  Shup's  evidence  was  all  in  perfect  harmony 
with  the  petition,  but  the  court  and  jury  found  a  differ- 
ent state  of  facts  from  the  evidence  produced  by  the  de- 
fendants, so  that,  if  the  facts  stand  as  found,  the  case  is 
closed. 

The  court  has  little  time  to  give  to  disputes  of  fact 
arising  upon  conflicting  oral  testimony,  but  one  or  two 
matters  may  be  noticed.  Following  the  allegations  of 
the  petition  the  plaintiff's  evidence  was  that  two  days 
before  the  sale  he  paid  Moon  $66.75,  instructed  Moon 
to  attend  the  sale,  bid  off  the  land  for  him,  and  pay  the 
costs  out  of  the  money  furnished;  and  that  Moon  ac- 
cepted and  receipted  for  the  money  on  these  conditions 
and  agreed  to  bid  and  purchase  for  Shup.  The  court 
was  specially  requested  to  find  according  to  this  testi- 
mony, and  refused  to  do  so. 

The  evidence  shows  that  it  was  a  matter  of  surprise 
that  Madden  allowed  the  land  to  sell,  but  in  anticipa- 
tion of  a  sale  Shup  and  Moon  adjusted  between  them- 
selves the  supposed  expense  of  the  suit.  It  was  esti- 
mated at  $100.  Going  back  to  the  transaction  which 
gave  rise  to  the  note  and  mortgage,  and  figuring  on  the 
old  partnership  basis  of  $4000  to  $1900,  Shup's  share 
would  be  about  two-thirds,  so  he  furnished  $66.75.  The 
actual  expense  was:  costs,  $57.4fr;  attorney's  fees,  $40; 
total,  $97.40,  which  Moon  paid.  After  seeing  the  wit- 
nesses and  hearing  all  the  evidence  the  trial  court  ap- 
parently did  not  believe  there  was  any  agreement  to 
bid  in  Shup's  name,  and  this  court  is  not  in  a  position 
to  say  the  finding  requested  should  have  been  made. 

The  plaintiff,  however,  relies  upon  the  case  of  Guem- 
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^ey  V.  Davis,  67  Kan.  378,  the  syllabus  of  which  reads 
as  follows : 

"In  an  action  by  a  principal  against  his  agent  for  a 
breach  of  duty,  an  allegation  of  a  specific  direction  to 
the  agent  is  sufficiently  established  by  showing  that  the 
agent's  duty  in  all  cases  covered  the  transaction  in 
suit,  and  an  instruction  to  the  jury  hypothesizing  a 
specific  direction  in  the  particular  case  is  warranted  by 
such  evidence." 

This  is  good  law,  but  it  applies  only  in  cases  of  true 
agency,  and  under  the  findings  of  fact  the  court  is  not 
concerned  with  such  a  case. 

The  Madden  mortgage  was  not  a  mere  piece  of  pri- 
vate property  belonging  personally  to  Shup.  It  was 
^ven  for  the  specific  purpose  of  paying  the  money  bor- 
rowed from  the  bank.  In  equity  and  by  agreement  of 
the  parties  it  stood  as  indemnity  against  Moon's  lia- 
bility on  the  note  the  bank  held.  Moon's  relation  to 
the  mortgage  was,  to  that  extent,  the  same  as  if  it  ran 
to  him  instead  of  to  Shup.  When  the  mortgage  was  de- 
livered to  Moon  for  foreclosure  he  had  the  right  to  pro- 
ceed as  if  it  had  been  assigned  to  him  for  the  purpose 
of  accomplishing  the  object  for  which  it  was  given.  He 
was  in  a  sense  a  trustee  for  both  parties,  but  he  was  in 
no  sense  exercising  a  naked  agency.  Acting  in  good 
faith.  Moon  brought  the  foreclosure  suit  to  a  conclusion 
and  carried  the  fruits  to  Shup  for  the  purpose  of  having 
them  applied  as  the  mutual  obligations  of  the  twg  men 
required  they  should  be  applied.  He  was  faithful  to 
his  trust.  Shup  renounced,  and  Moon  paid  the  bank. 
Shup  then  had  no  remedy  in  equity  against  Moon  which 
did  not  involve  an  offer  to  do  equity  by  reimbursing 
Moon. 

The  plaintiff  argues  against  the  finding  that  the  Mad- 
den mortgage  was  given  to  protect  the  bank  loan,  be- 
cause the  bank  was  not  a  party  to  the  agreement,  be- 
cause the  money  was  loaned  to  Shup,  and  because  the 
Madden  mortgage  was  given  to  Shup  individually.  The 
true  character  of  the  transaction  was  established  by 
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abundant  evidence.  But  if  the  evidence  were  less  clear 
these  are  only  incidents  and  forms,  which  equity  pene- 
trates or  disregards  in  order  to  reach  and  deal  with  sub- 
stance. It  is  said  that  the  question  whether  Moon  in- 
tended to  act  fraudulently  ih  taking  title  in  his  own 
name  was  one  of  law.  The  question  was  one  of  fact, 
upon  which  Moon  could  testify  directly.  An  argument 
is  built  up  to  show  that  Jones  purchased  with  such 
notice  and  knowledge  of  Shup's  rights  that  he  is  not 
entitled  to  keep  the  land,  but  the  record  contains  sub- 
stantial evidence  warranting  the  finding  that  Jones  was 
allowed  to  purchase  under  circumstances  which  re- 
quired Shup  to  speak  at  the  time  if  he  ever  intended  to 
protest. 

The  conclusions  of  law  drawn  by  the  trial  court  need 
not  be  discussed  seriatim.  They  are  substantially  cor- 
rect and  lead  to  the  proper  judgment.  In  any  event 
this  court  is  able  to  apply  th^  law  to  the  facts  found. 

The  judgment  of  the  district  court  is  affirmed. 


Leo  N.  Leslie  v.  Charles  E.  Gibson. 

No.  15.977. 
SYLLABUS  BY  THE  COURT. 

1.  Opening  Judgment — Right  of  Assignee  of  a  Party.  A  per- 
son whose  interest  in  real  estate  has  been  barred  by  a  judg- 
ment quieting  title  rendered  against  his  g^rantor  in  an  action 
to  which  he  was  not  a  party,  wherein  service  was  made  by 
publication  only,  has  the  same  right  to  have  the  judgment 
opened  and  to  make  his  defense  that  the  party  from  whom 
he  obtained  such  interest  has  under  section  77  of  the  civil 
code. 

2.  Assignment  Made  after  Judgment,    This  rule  should 

be  applied  to  a  person  who  holds  title  under  a  conveyance  or 
assignment  made  after  the  judgment  in  such  a  proceeding  has* 
,been  entered,  if  there  is  no  imputation  of  bad  faith  and  no 
intervening  equities  are  affected. 
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Error  from  Seward  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  July  3,  1909.  Af- 
firmed. 

STATEMENT. 

Leo  N.  Leslie  commenced  a  suit  to  quiet  title  against 
several  parties,  including  Archibald  J.  Berry  and  the 
Showalter  Mortgage  Company.  Service  was  by  publi- 
cation, and  judgment  was  rendered  upon  default 
against  all  the  defendants.  Within  two  years  after  the 
judgment  had  been  entered  Charles  E.  Gibson  filed  a 
motion  to  open  the  judgment  and  for  leave  to  defend. 
He  was  not  a  party  to  the  action,  but  was  the  assignee 
of  a  mortgage  given  to  the  Showalter  Mortgage  Com- 
pany by  Archibald  J.  Berry,  assigned  by  the  company 
to  Celia  C.  Prentiss,  and  by  her  to  Gibson.  An  affidavit 
made  by  Celia  C.  Prentiss  was  filed  setting  forth  the 
making  and  assignments  of  the  mortgage,  and  stating : 

"I  had  no  actual  notice  of  the  commencement  or  pen- 
dency of  the  above-entitled  suit,  affecting  the  southwest 
quarter  of  section  number  twenty-two  (22),  township 
number  thirty-four  (34)  south,  range  number  thirty- 
two  (32)  west,  in  Seward  county,  Kansas,  until  Janu- 
ary 21,  1904.    And  further  deponent  sayeth  not." 

No  other  affidavit  was  filed  or  used  in  support  of  the 
motion,  and  there  was  no  proof  that  the  mortgage  com- 
pany had  no  notice  of  the  pendency  of  the  suit.  Notice 
of  this  motion  was  given  to  the  plaintiff  and  a  full 
answer  filed  by  Gibson,  who  set  up  the  mortgage  and 
asked  for  foreclosure.  The  plaintiff  made  no  appear- 
ance at  the  hearing  of  this  motion,  and  it  was  sus- 
tained, the  judgment  was  opened,  the  issues  tendered 
by  such  answer  were  tried,  and  on  May  2,  1905,  a  judg- 
ment of  foreclosure  and  sale  was  entered,  upon  which 
the  lands  were  afterward  sold  as  provided  in  the  judg- 
ment.   The  plaintiff  was  given  a  lien  for  taxes. 

On  April  13,  1907,  the  plaintiff  filed  a  notice  of  a 
motion  to  vacate  and  set  aside  the  order,  judgment  and 
decree  so  entered  in  favor  of  Gibson.  This  motion  was 
heard  and  denied,  and  this  is  the  ruling  complained  of. 
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V.  H.  Grinstead,  for  the  plaintiff  in  error. 
Thomas  A.  Scales,  and  Albert  Watkins,  for  the  de- 
fendant in  error! 

The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  The  contention  of  the  plaintiff  is  that 
the  order  vacating  the  original  judgment  quieting  title, 
and  the  subsequent  judgment  of  foreclosure  and  sale 
thereunder,  are  void.  It  is  argued  that  as  Gibson  was 
not  a  party  and  had  no  interest  in  the  subject-matter 
of  the  action  at  the  time  the  judgment  was  rendered, 
having,  as  his  petition  showed,  taken  an  assignment  of 
the  mortgage  after  that  date,  he  had  no  right  to  make 
the  motion. 

It  appears  that  Celia  C.  Prentiss  owned  the  mort- 
gage at  the  time  of  the  judgment,  but  as  her  assign- 
ment from  the  mortgage  company  had  not  been  re- 
<jorded  she  was  bound  by  the  judgment.  (Utley  v. 
Fee,  33  Kan.  683;  Doyle  v.  Hays,  ante,  p.  209.) 
At  the  time  the  action  was  commenced  the  mortgage 
company,  although  made  a  party,  had  no  interest  in 
the  subject-matter.  Celia  C.  Prentiss,  although  the 
owner  of  the  outstanding  mortgage,  was  not  made  a 
party,  and  Gibson  derived  his  title  to  the  mortgage 
after  the  judgment  had  .been  rendered.  The  civil  code 
provides : 

"A  party  against  whom  a  judgment  or  order  has  been 
rendered,  without  other  service  than  by  publication  in 
a  newspaper,  may,  at  any  time  within  three  years  after 
the  date  of  the  judgment  or  order,  have  the  same 
opened,  and  be  let  in  to  defend."    (§77.) 

Does  the  word  "party"  as  here  used  include  only 
those  named  as  such  in  the  record,  or  does  it  embrace 
also  those  whose  property  rights  are  directly  affected 
by  the  judgment?  As  this  court  has  held  in  the  cases 
cited  above  that  a  decree  against  the  person  in  whom 
the  records  show  the  title  to  be  vested  is  effectual 
against  persons  holding  under  him  by  conveyance  pre- 
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viously  made  but  not  then  recorded,  it  follows  that  per- 
sons so  situated  may  incur  the  risk  of  losing  their  prop- 
erty without  having  been  brought  into  court  as  parties. 
This  may  happen  where  there  has  been  a  neglect  to 
record  title  deeds  or  assignments  of  nK)rtgages  or  the 
like.  In  commenting  on  the  statute  in  question  this 
court  has  said : 

"Indeed,  in  order  to  do  justice  to  both  parties,  the 
provisions  of  that  section  should  be  construed  in  no 
technical  way,  but  fairly  and  reasonably.  Every  party 
ought  to  have  his  day  in  court;  and  while  service  by 
publication,  which  in  fact  imparts  no  actual  notice, 
must  be  sustained,  yet  a  party  thus  served,  and  who 
has  in  fact  no  knowledge  of  the  proceedings,  ought  to 
be  granted  a  hearing  if  it  can  be  possibly  done  con- 
sistent with  the  rights  of  other  parties.  The  section 
provides  ample  protection  to  third  parties  dealing  with 
property  on  the  faith  of  the  judgment,  and  the  plaintiff 
certainly  has  no  right  to  complain  if  within  a  reason- 
able time,  which  by  statute  is  fixed  at  three  years,  the 
defendant  demands  an  opportunity  of  litigating  with 
him  the  justice  of  the  claim.  In  fact,  a  judgment  upon 
service  by  publication  is  as  between  the  parties  in  the 
nature  of  a  conditional  judgment,  one  which  becomes 
final  and  absolute  only  at  the  expiration  of  three  years, 
and  liable  in  the  meantime  to  be  opened  whenever  the 
defendant  brings  himself  within  the  provisions  of  the 
section."     (Albright  v.  Warkentin,  31  Kan.  442,  445.) 

The  manifest  justice  of  allowing  a  person  so  situ- 
ated an  opportunity  to  be  heard  was  thus  referred  to  in 
Erving  v.  Windmill  Co.,  52  Kan.  787 : 

"We  are  at  a  loss  to  understand  why  the  court  re- 
fused to  open  the  judgment  and  give  the  plaintiff  in 
error  an  opportunity  to  set  up  his  rights.  The  only 
service  in  the  iease  was  by  publication,  notifying  his 
assignor,  Robertson,  of  the  pendency  of  the  action. 
Whether  the  plaintiff  in  error  had  a  right  to  open  the 
judgment  under  section  77  of  the  code,  or  brought  him- 
self strictly  within  the  position  contemplated  by  that 
section  or  not,  it  is  hardly  necessary  to  decide."  (Page 
789.) 

In  that  case  the  application  to  open  the  judgment  had 
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been  made  by  one  who  was  technically  a  party,  and  it 
was  held  that  another  person  not  so  designated  but 
whose  interests  had  been  barred  by  the  decree  should 
be  allowed  to  interplead. 

The  propriety  of  allowing  a  person  bound  by  a  judg- 
ment, without  having  had  notice  of  the  proceedings,  an 
opportunity  to  make  his  defense  where  it  can  not  preju^ 
dice  the  rights  of  third  persons  is  so  evident  that  the 
statute  will  be  construed  to  afford  such  right  if  the  con- 
struction is  not  precluded  by  the  language  used.  The 
expression  "a  party  against  whom  a  judgment  or  order 
has  been  rendered"  may,  without  doing  violence  to  ita 
terms,  be  held  to  include  any  one  who  as  assignee  or 
grantee  of  a  party  expressly  named  is  bound  by  such 
judgment.  Such  a  construction  is  in  harmony  with  the 
evident  legislative  purpose  to  give  persons  whose  prop- 
erty rights  are  affected  by  a  decree,  based  upon  notice 
by  publication  only,  a  reasonable  opportunity  to  be 
heard.  It  was  held  in  New  York  that  persons  bound  by 
a  judgment,  although  not  parties  to  the  record,  might 
maintain  proceedings  to  set  the  judgment  aside.  The 
court  said : 

"Persons  thus  situated  bear  such  a  relation  to  the 
action  that  they  could  not  only  claim  to  be  made  parties, 
during  the  pendency  of  the  action,  but  they  can  also 
move  the  court  and  be  heard  in  reference  to  any  judg- 
ment rendered  therein  affecting  their  rights."  (Ladd  v. 
Stevenson  et  al.,  112  N.  Y.  325,  332.) 

But  it  is  urged  that  these  principles  apply  only  ta 
the  person  who  owned  the  mortgage  at  the  time  the 
judgment  was  rendered,  and  that  Gibson,  having  pur- 
chased it  afterward,  was  a  mere  intermeddler,  not  be- 
ing a  party  to  thQ  action  nor  in  any  manner  interested 
in  the  subject-matter  while  it  was  pending,  but  takings 
the  assignment  subject  to  the  decree.  Some  general 
expressions  of  text-writers  and  several  decisions  sup-^ 
port  this  view.    Under  a  statute  containing  the  same 
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provisions  as  our  own  the  supreme  court  of  Nebraska, 
in  considering  the  same  question,  said : 

'  "The  statute  above  referred  to  provides  that  *a  party 
Against  whom  a  jud^ent  or  order  has  been  rendered' 
may,  under  certain  circumstances,  be  permitted  to  set 
Aside  the  decree  and  make  his  defense,  but  we  know  of 
no  rule  which  permits  a  person  to  buy  into  a  suit,  after 
judgment,  with  full  knowledge,  either  actual  or  con- 
structive, of  all  the  proceedings,  and  then  reopen  the 
case  in  order  that  litigation  may  be  indefinitely  pro- 
longed in  the  settlement  of  supposed  defenses."  (Pow- 
eU  V.  McDoweU,  16  Neb.  424,  426.) 

The  same  result  was  declared  in  Iowa  under  a  sim- 
ilar statute  (Parsons  v.  Johnson,  66  Iowa,  455),  and 
there  are  other  decisions  to  the  same  effect.  A  con- 
trary view  was  taken  in  Plummer  v.  Brown,  64  Cal.  429, 
in  a  brief  opinion,  based  upon  the  peculiar  language  of 
the  code  of  that  state,  and  also  in  Brovm  et  al.  v.  Mas- 
sey,  13  Okla.  670.  The  latter  decision  appears  to  hold 
that  the  action  is  in  a  sense  pending  during  the  three- 
year  period  in  which  any  interested  party  who  has  had 
no  actual  notice  may  appear  and  make  his  defense. 
Other  authorities  bearing  upon  the  question  are  col- 
lected in  a  note  appended  to  the  report  of  Furman  v. 
Furman,  153  N.  Y.  309,  in  60  Am.  St.  Rep.  633.  In  a 
note  to  the  report  of  Tyler  v.  AspinwaU,  73  Conn.  493, 
in  54  L.  R.  A.  758,  various  decisions  are  cited  and  re- 
viewed, and  the  opinion  of  the  annotator  is  given  that 
the  right  of  a  grantee,  not  a  party  to  the  record,  to 
move  to  set  aside  the  judgment  in  such  a  case  does  not 
exist,  in  the  absence  of  statutory  authority.  While  the 
precise  question  has  not  been  decided  in  this  court,  the 
decisions  in  the  Albright  and  Erving  cases,  cited  above, 
and  in  Green,  Adm'r,  v.  McMurtry,  20  Kan.  189,  tend, 
to  support  the  action  of  the  district  court.  In  the  case 
last  cited  it  was  said : 

"Any  person  interested  in  a  suit  may  make  a  motion 
with  reference  to  his  interest,  whether  he  is  legally  and 
technically  a  party  thereto  or  not."   (Page  193.) 

(See,  also.  Civ.  Code,  §  532.) 
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The  judgment  quieting  title  did  not  finally  determine 
that  the  mortgage  was  not  a  lien.  That  decree  would 
not  be  beyond  question  until  the  expiration  of  three 
years.  The  owner  of  the  mortgage  was  not  absolutely 
deprived  of  all  rights  thereunder.  She  had  the  right 
within  that  time  to  have  the  judgment  set  aside  and 
her  lien  established,  upon'  the  conditions  named  in  the 
statute.  It  is  not  perceived  why,  having  this  valuable 
right,  she  could  not  transfer  it  to  another,  nor  why  such 
assignee  should  not  have  the  same  right  to  enforce  it 
upon  the  same  terms.  To  permit  this  does  not  affect  the 
rights  of  the  plaintiff  in  such  a  judgment.  If  the  right 
to  have  it  vacated  exists,  it  is  of  no  consequence  to 
him  in  whose  name  it  is  enforced,  and  this  should  be  al- 
lowed where  there  ia  no  imputation  of  bad  faith  and  no 
intervenixig  equities  are  affected. 

It  must  be  remembered  that  the  mortgage  interest 
was  not  absolutely  barred  by  the  decree;  if  it  had  been 
the  bar  could  not  have  been  removed  by  assignment. 
Not  being  barred,  if  the  judgment  had  been  opened  by 
proceedings  in  the  name  of  the  mortgage  company  or  of 
Celia  C.  Prentiss  the  name  of  Gibson  might  have  been 
substituted.  (Malone  v.  Big  Flat  Gravel  Af.  Co.,  93 
Cal.  384;  Thomas  v.  Morris,  8  Utah,  284;  Civ.  Code, 
§  40.)  The  same  result  was  reached  by  a  direct  pro- 
ceeding in  his  own  name.  Even  if  it  should  be  held  that 
this  was  an  erroneous  proceeding,  it  was  not  void. 

It  is  urged  that  Gibson  should  at  least  have  obtained 
leave  to  answer  and  an  order  of  substitution,  but  the 
court  made  an  order  opening  the  judgment  and  allow- 
ing him  to  defend,  tried  the  issues  presented  upon  his 
answer  referred  to  in  the  entry  as  being  on  file,  and 
rendered  judgment  thereon.  This  was  a  sufficient  ap- 
proval of  his  appearance. 

Finally,  it  is  contended  that  the  order  opening  the 
judgment  was  void  because  there  was  no  proof  that  the 
mortgage  company  did  not  have  notice  of  the  pendency 
of  the  action  in  time  to  appear  and  defend.    To  make 
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the  order  without  such  proof  may  have  been  erroneous, 
but  did  not  oust  the  court  of  jurisdiction,  and  the  judg- 
ment was  not  void.  A  judgment  may  be  erroneous  but 
not  void  merely  because  of  a  defect  in  the  proof,  if  the 
court  has  jurisdiction  of  the  parties  and  the  subject- 
matter.  (Brenholts  v.  MiUer,  ante,  p.  185 ;  Clevenger  v. 
Figley,  68  Kan.  699.) 

The  order  and  judgment  presented  for  review  are 
affinned. 


H.  V.  Tucker  v.  Ezra  Shore  et  al. 

No.  16.978. 
SYLLABUS  BY  THE  COURT. 

1.  Tax  Deeds  —  Presumption  of  Contiguity  of  Lots.  It  may- 
fairly  be  inferred  from  the  recitals  in  a  tax  deed  which  has. 
been  of  record  more  than  five  years  and  which  purports  to 
convey  several  lots  consecutively  numbered  in  a  certain  block 
of  a  city  and  bid  in  by  the  county  for  a  gross  sum,  where  a. 
single  charge  was  made  for  the  subsequent  taxes  of  each  fol- 
lowing year,  that  the  lots  were  contiguous  and  comprised  only 
a  single  parcel  for  purposes  of  taxation. 

2. Compromise  —  Assignee  Required  to  Pay  All  Taxes 

Due,  In  effecting  a  compromise  of  taxes  on  lots  bid  in  by  the 
county,  which  have  stood  unredeemed  for  three  years  with- 
out any  one  offering  to  purchase  the  same  for  the  amount  of 
the  taxes,  interest  and  penalties  due  thereon,  the  purchaser 
to  whom  the  certificate  is  assigned  under  the  order  of  the 
county  commissioners  may  be  required  to  pay  all  subsequent 
taxes  due  on  the  land  at  the  time  of  the  compromise. 

Error  from  Seward  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  July  3,  1909.  Af- 
firmed. 

V.  H.  Grinatead,  for  the  plaintiff  in  error. 
F.  F.  Prigg,  and  C.  M.  WiUiams,  for  the  defendants, 
in  error. 


80 

511 

81 
81 

46^ 

181 

_773| 

Digitized  by  VjOOQ IC 


512  SUPREME  COURT  OF  KANSAS. 

Tucker  v.  Shorb. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  The  decision  of  this  case  turns 
upon  the  validity  of  the  tax  deed  under  which  defend- 
ants in  error  claim  ownership  of  the  land.  Two  objec- 
tions are  urged  against  the  deed,  which  had  been  re- 
corded for  more  than  five  years :  First,  that  on  its  face 
it  shows  that  three  separate  and  disconnected  lots  were 
sold  together  at  a  single  sale;  and,  second,  that  it  is 
based  upon  a  tax-sale  certificate  which  included  and 
required  the  payment  of  taxes  which  were  not  at  the 
time  a  lien  or  proper  charge  against  the  land. 

The  first  objection  rests  upon  the  recital  that  three 
pieces  of  land,  "to  wit,  lots  15,  16  and  17,  block  35," 
etc.,  were  subject  to  sale  and  sold  for  the  single  sum 
of  $3.93.  Other  recitals  speak  of  "each  tract"  and  "said 
tracts"  as  if  there  were  more  than  one.  However,  sev- 
eral tracts  or  lots  of  land  which  adjoin  may  be  legally 
taxed  and  sold  together.  From  the  fact  that  these  lots 
are  in  one  block  and  consecutively  numbered  it  is  a  fair 
inference  that  they  are  contiguous.  The  action  of  the 
officers  in  bidding  in  the  lots  for  a  gross  sum,  in  ma- 
king a  single  charge  on  all  the  lots  when  entering  the 
taxes,  interest  and  penalties  for  all  subsequent  years, 
and  in  assigning  the  certificate,  tends  to  show  that  the 
lots  were  treated  as  one  tract  and  that  they  are  con- 
tiguous. The  age  of  the  deed  justifies  the  indulgence 
of  every  fair  inference  of  regularity  and  validity. 
(Penrose  v.  Cooper,  71  Kan.  720;  Cross  v.  Herman,  74 
Kan.  554;  Carson  v.  Piatt,  76  Kan.  636.) 

On  the  second  objection  it  is  contended  that  on  its 
face  the  deed  shows  that  subsequent  taxes  which  were 
not  delinquent  and  which  could  not  have  been  a  legiti- 
mate charge  were  included  in  the  compromise  and 
transfer.    It  contains  the  following  recital : 

"Whereas  tiie  subsequent  taxes  for  the  following- 
named  years  were  charged  up  to  said  sale  as  provided 
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by  law,  amounting  to  $10.26, 

as  shown  by  the  following 

statement: 

Date 

Description. 

charged  up. 

Am't. 

Lot 

Block. 

Town  or 

Addition. 

Taxes. 

15,  16  and  17: 

35 

Town  of  Liberal 

9-4-1894 

$3.15 

9-3-1895 

1.77 

9-1-1896 

9-7-1897 

7-21-1898 

1.89 
1.95 
1.50 

$10.26 

This  is  followed  by  a  recital  that  the  county  commis- 
sioners, by  resolution  passed  on  the  12th  of  April,  1898, 
authorized  the  assignment  of  a  tax-sale  certificate  to 
E.  T.  Guymon  for  the  sum  of  $15,  "for  the  taxes  for  the 
years  1892, 1893,  1894,  1895,  1896  and  1897,"  and  then 
it  is  recited  that  on  July  21,  1898,  Gujrmon  paid  the 
treasurer  the  $15  and  on  the  same  day  the  tax-sale 
certificate  was  executed  and  assigned  to  him.  A  liberal 
interpretation  of  the  recitals  of  the  deed  overcomes  the 
objection  made.  It  appears  tiiat  the  lots  were  bid  off 
for  the  county  in  September,  1893,  that  the  subsequent 
taxes  for  1893  were  entered  in  the  book  of  tax  sales 
for  the  year  18^3  in  September,  1894,  and  that  on  each 
September  thereafter,  including  1897,  the  taxes  of  the 
preceding  year  were  likewise  entered.  The  compromise 
was  effected  on  July  21,  1898,  when  the  certificate  was 
assigned  to  Guymon  in  pursuance  of  the  order  of  the. 
board  of  county  commissioners.  The  delinquent  taxes 
for  the  year  1897  had  not  then  been  charged  upon  the 
book  of  tax  sales,  and  could  not  be  so  charged,  under 
the  general  provisions  of  the  tax  law,  until  September, 
1898.  The  assignment  in  this  instance  was  not  taken 
under  the  general  tax  law,  but  was  made  in  accordance 
with  the  compromise  provision,  which  is  an  exception 
to  the  general  rule.  Under  it  the  commissioners  may 
order  a  compromise  of  the  taxes  due  on  lands  bid  in  for 
the  county  and  remaining  unredeemed  for  three  years, 
where  no  one  has  offered  to  purchase  the  land  for  taxes 
as  the  general  law  provides,  and  this  may  be  done  for 

SB— 80  KAN. 
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any  sum  less  than  the  amount  due  thereon,  as  the  best 
interests  of  the  county  may  require.  (Laws  1893,  ch. 
110,  §§  4,  5.)  By  it  the  commissioners  are  authorized 
to  compromise  and  settle  for  all  taxes  due  at  the  time 
on  the  land,  and  are  not  restricted  to  taxes  which  have 
been  charged  upon  the  book  of  tax  sales  at  the  Septem- 
ber following  the  time  they  become  due.  It  will  be  ob- 
served, too,  that  any  one  desiring  to  redeem  the  land 
between  the  assignment  of  the  certificate  and  the  exe- 
cution of  the  deed  is  required  to  pay  to  the  holder  of 
the  tax  certificate  the  amount  actually  paid  on  the  com- 
promise. The  manifest  purpose  of  the  legislature  was 
that  before  the  compromise  should  be  made  at  a  re- 
duced cost  the  purchaser  should  pay  all  taxes  and  clear 
up  all  liens  then  due  upon  the  land.  Now,  on  July  21, 
1898,  the  taxes  of  1897  were  due  and  were  a  lien  upon 
the  lots  in  question,  and  hence  the  commissioners  were 
justified  in  requiring  their  payment. 

The  cited  case  of  Lanning  v.  Brown,  79  Kan.  103,  is 
not  against  this  view.  In  that  case  there  were  included 
in  the  deed  the  taxes  of  the  year  in  which  the  com- 
promise was  made,  which  were  not  then  due,  and,  of 
course,  were  not  a  lien  upon  the  land.  Here  all  the 
taxes  named  as  a  consideration  for  the  deed  were  actu- 
ally due,  and  were  therefore  properly  included  in  the 
compromise. 

The  judgment  of  the  district  court  is  affirmed. 
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CiRYLL  M.  Krhut  et  al.  v.  John  W.  Phares. 

No.  16.017. 

John  W.  Phares  v.  Ciryll  M.  Krhut  et  al. 

No.  16416. 
SYLLABUS  BY  THE  COURT. 

1.  Contracts — Sale  of  Land  by  an  OpUonrholder.  A  contract 
granting  an  option  to  purchase  a  tract  of  land  and  binding 
the  owner  to  convey  on  stated  terms  does  not,  before  ac- 
ceptance by  the  opti(»i-holder8,  vest  in  them  any  estate  or 
interest  in  the  land;  but  since  they  have  such  control  of  the 
title  that  by  performance  they  can  compel  a  conveyance,  and 
so  secure  the  land  to  themselves,  they  may,  before  the  option 
expires,  lawfully  make  a  sale  of  it  to  a  third  party. 

2.  Agent   to  Account  to   Option^holder.     An   agent  of- 

option-holders  effecting  a  sale  of  the  land  for  them  under  an 
arrangement  whereby  the  option  is  relinquished  and  the  owner 
conveys  directly  to  the  purchaser  can  not  refuse  to  account 
for  the  profits  of  the  transaction  because  his  principals  had 
no  estate  or  interest  in  the  land. 

3.  Variance — Unnecessary  Allegation  in  Pleading  Disregarded* 
In  an  action  by  option-holders  against  their  agent  for  profits 
which  he  has  fraudulently  secured  to  himself  in  making  a 
sale  of  the  land  for  them  to  a  third  party  it  is  not  necessary 
to  allege  or  prove  that  the  option-holders  were  equitable  own- 
ers of  the  land,  and  an  allegation  to  that  effect  in  the  petition 
may  be  disregarded. 

4.  Principal  and  Agent — Accounting.  Whatever  the  situation 
of  a  principal  with  reference  to  a  tract  of  land  may  be,  if  an 
agent  lawfully  undertake  to  sell  it  for  him,  make  the  sale, 
and  secure  to  himself  the  fruits  which  the  agency  was  created 
to  obtain,  he  is  bound  to  account  to  his  principal. 

5.  Forfeiture  of  Commission  by  Bad  Faith.  If  by  sup- 
pressing the  truth  and  misrepresenting  the  facts  an  agent 
to  sell  land  for  option-holders  should  obtain  a  relinquishment 
of  the  option,  effect  a  sale  to  a  third  party,  and  secure  to 
himself  the  profits  of  the  transaction,  he  forfeits  his  com- 
mission. 

Error  from  Trego  district  court;  Jacob  C.  Ruppen- 
THAL,  judge.    Opinion  filed  July  3,  1909.    Modified. 
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David  Ritchie,  and  Herman  Long,  for  Ciryll  M. 
Krhut  and  Stephen  E.  Krhut. 

W.  E.  Saum,  and  John  E.  Hessin,  for  John  W. 
Phares. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J.:  In  the  district  court  the  Krhuts  were 
plaintiffs  and  Phares  was  defendant.  The  plaintiffs 
alleged  they  were  the  equitable  owners  of  a  tract  of 
land  which  they  listed  for  sale  with  the  defendant,  a 
real-estate  agent,  at  a  given  price,  agreeing  to  pay  a 
percentage  of  the  price  as  a  commission,  in  considera- 
tion whereof  the  defendant  undertook  to  find  a  pur- 
.chaser.  The  defendant  found  a  purchaser  at  the  stated 
price,  but  fraudulently  represented  he  had  a  purchaser 
si  a  smaller  sum,  which  was  all  he  could  obtain.  The 
plaintiffs  were  induced  to  relinquish  their  interest  in 
the  land  for  the  benefit  of  the  purchaser,  and  the  de- 
fendant closed  the  sale  in  a  way  to  net  the  sum  of 
$1970,  which  he  kept.  The  answer  denied  the  allega- 
tions of  the  petition  and  gave  a  version  of  the  trans- 
action supposedly  exculpatory  of  the  defendant.  The 
new  matter  in  the  answer  was  denied  by  the  reply. 
On  the  trial  the  jury  found  a  general  verdict  for  the 
plaintiffs  for  the  sum  claimed,  less  the  defendant's 
commission,  but  returned  special  findings  of  fact  show- 
ing unfaithfulness  in  the  conduct  of  the  agency.  A 
motion  for  judgment  on  the  special  findings  was  de- 
nied, judgment  was  rendered  on  the  general  verdict, 
and  each  party  prosecuted  proceedings  in  error.  In 
this  court  the  two  proceedings  were  consolidated,  and 
may  be  disposed  of  together. 

The  land  was  owned  by  Christ  Wolf,  who  contracted 
with  the  plaintiffs  as  follows : 

"April  27,  1905. 

"This  contract,  made  this  day  by  and  between  Christ 

Wolf,  esq.,  and  C.  M.  and  Stephen  Krhut,  all  of  Trego 

county,  Kansas,  whereby  said  Wolf  agrees  to  sell  to 

sai^  Krhuts  all  of  section  No.  33,  thirty-three,  in  town- 
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ship  11,  eleven,  range  24,  twenty-four,  Trego  county, 
Kansas,  for  the  sum  of  twelve  ($12)  dollars  per  acre, 
in  the  following  manner :  Fifty  dollars  cash,  receipt  of 
which  is  hereby  acknowledged,  and  nineteen  hundred 
and  fifty  dollars  on  or  before  September  1,  1905,  and 
the  balance,  to  be  made  in  six  equal  notes,  falling  due 
in  one,  two,  three,  four,  five  and  six  years,  respec- 
tively and  each  drawing  six  per  cent,  interest,  and  said 
interest  to  be  paid  annually,  and  said  notes  to  be  se- 
cured by  a  mortgage  on  said  land. 

"The  essence  of  this  contract  is  time,  and  it  is 
hereby  agreed  that  if  said  Krhuts  fail  to  make  pay- 
ment of  ($1950)  nineteen  hundred  and  fifty  dollars  by 
September  1,  1905,  then  this  contract  is  void  and  said 
Krhuts  agree  that  they  forfeit  all  their  claims  on  it  by 
rights  of  this  contract.  If  said  Krhuts  make  payment 
on  or  before  September  1,  1905,  then  said  Wolf  agrees 
to  give  them  deed  for  said  place  and  take  notes  as 
above  mentioned,  to  fall  due  on  September  1  of  each 
year  and  to  draw  interest  from  September  1,  1905,  at 
six  per  cent.  This  contract  to  be  deposited  in  the 
Wa  Keeney  State  Bank,  and  to  be  held  by  them,  and  in 
case  of  failure  on  part  of  said  Krhuts  to  comply,  to  be 
delivered  to  said  Wolf  after  September  1,  1905." 

This  contract  supplied  the  only  support  for  the  alle- 
gation in  the  petition  that  the' plaintiffs  were  the  equit- 
able owners  of  the  land.  The  defendant  claims  it  was 
insufficient  for  that  purpose,  and  hence  that  there  is  a 
variance  between  the  petition  and  the  proof,  and  fur- 
ther contends  the  contract  was  insufficient  in  any  event 
to  afford  a  basis  for  recovery  by  the  plaintiffs. 

It  may  be  conceded  the  contract  did  not  bind  the 
plaintiffs  to  purchase,  that  it  gave  them  merely  an 
option  to  buy,  that  it  conveyed  no  estate  in  the  land 
itself,  and  consequently  that  the  plaintiffs  were  not 
equitable  owners,  as  the  petition  alleged.  It  did,  how- 
ever, confer  upon  the  plaintiffs  the  right  to  purchase, 
and  bound  the  owner  to  convey  to  them.  It  gave  the 
plaintiffs  control  of  the  title  so  that  they  could  demand 
and  compel  a  conveyance  and  so  secure  title  to  them- 
selves, and  thereby,  if  they  desired,  secure  title  to 
another.    Being  in  a  situation  to  enforce  a  conveyance 
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by  the  owner,  they  were  in  a  position  to  make  a  binding 
contract  themselves  to  convey/  They  could  rightfully 
contract  to  sell  the  land  as  if  they  had  perfected  their 
right  to  obtain  title.  Ample  authority  for  these  propo- 
sitions is  found  in  the  case  of  Trust  Co.  v.  Mcintosh, 
68  Kan.  452,  462,  and  they  need  not  be  debated  fur- 
ther.  What  the  plaintiffs  could  do  they  could  employ 
an  agent  to  do  for  them,  and  a  subject  of  agency  ex- 
isted just  as  lawful  and  just  as  tangible  as  if  the  plain- 
tiffs had  been  equitable  owners,  as  they  described  them- 
selves. 

It  is  a  very  old  rule  of  civil  procedure  that  only  those 
matters  which  are  essential  to  the  cause  of  action  need 
be  proved.  In  this  case  it  was  of  no  consequence  what- 
ever whether  the  plaintiffs  were  legal  owners,  equit- 
able owners,  contract  holders  obligated  to  buy,  option- 
holders, agents  for  the  owner,  or  mere  volunteers. 
Whatever  their  i^elation  to  the  land,  if  the  defendant 
undertook  to  act  for  them  in  selling  it,  did  act,  and 
fraudulently  secured  to  himself  the  fruits  which  the 
agency  was  created  to  obtain,  he  was  bound  to  account 
'to  his  principals.  These  were  the  essential  matters. 
No  technical  definition  of  the  right  which  the  plaintiffs 
possessed  respecting  the  land  was  necessary,  the  mis- 
take in  characterizing  the  right  was  immaterial,  and 
the  allegation  of  equitable  ownership  in  the  plaintiffs 
did  not  need  to  be  proved  to  establish  the  defendant's 
liability  to  them. 

Suppose,  however,  some  specific  right  of  the  plain- 
tiffs in  reference  to  the  land  were  necessary  to  re- 
covery: the  interest  of  an  option-holder  is  sufficient, 
and  the  variance  between  proof  of  such  an  interest 
and  an  allegation  of  equitable  ownership  would  not  be 
material  unless  the  defendant  were  actually  misled  to 
his  prejudice  in  maintaining  his  defense  on  the  merits, 
which  fact  he  would  be  obliged  to  prove  to  the  satisfac- 
tion of  the  court.  (Civ.  Code,  §  133.)  The  defendant 
was  not  only  not  misled,  but  he  actually  pleaded  the 
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option  contract  in  his  answer  as  the  true  foundation  of 
the  plaintiffs'  claim,  and  the  trial  proceeded  through- 
out upon  that  basis. 

The  defendant  testified  he  was  not  engaged  in  the 
business  of  selling  real  estate,  as  the  petition  alleged, 
and  so  he  says  the  plaintiffs  failed  to  make  out  a  case 
against  him.  The  chief  assignmentis  of  error  on  the 
part  of  the  defendant  all  involve  one  or  more  of  the 
points  referred  to,  if  the  one  just  stated  be  dignified 
as  a  point.  The  various  forms  under  which  they  are 
presented  and  the  various  ramifications  of  the  argu- 
ment need  not  be  considered.  A  number  of  subsidiary 
questions  are  discussed,  but  none  of  them  requires  spe- 
cial notice. 

The  jury  found  specially  the  existence  of  the  agency 
and  a  disregard  of  the  principles  of  common  honesty 
in  the  conduct  of  it.  The  findings  are  abundantly  sus- 
tained. The  purchaser  was  found  and  placed  under 
contract,  and  the  plaintiffs  were  fraudulently  induced 
to  relinquish  their  rights  before  the  option  expired. 
The  owner  performed  without  objection,  and  it  makes 
no  difference  that  the  sale  was  finally  consummated 
after  September  1.  Because  of  his  unfaithfulness  the 
defendant  forfeited  his  conimission.  {Jeffries  v.  iJo6- 
Uns,  66  Kan.  427.) 

The  defendant  admits  a  demand  upon  him  and  a  re- 
fusal to  settle  at  some  time  between  September  19  and 
September  30,  1905.  The  amount  withheld  is  fixed  by 
the  findings.  The  district  court  is  directed  to  modify 
the  judgment  to  include  the  entire  sum. claimed,  $1970, 
and  interest  from  September  30,  1905. 
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The  People's  State  Bank  op  Michigan  Valley 
V.  G.  W.  Brown. 

No.  16,088. 
SYLLABUS  BY  THE  COURT. 

1.  Sales — Right  of  Seller  to  Reclaim  for  Non-payment  Wh«i 
a  bargain  is  completed  for  the  sale  of  specific  personal  prop- 
erty for  cash,  and  delivery  is  made,  if  the  buyer  fails  to  pay 
the  price  promptly  the  seller  has  a  right  as  between  the  parties 
or  against  an  attaching  creditor  to  reclaim  the  property^ 
which  is  not  lost  by  delay  to  assert  it,  unless  an  intention  on 
his  part  is  shown  that  Uie  title  should  pass  absolutely;  and 
whether  that  is  the  case  is  ordinarily  a  question  of  fact  to  be 
determined  in  view  of  all  the  circumstances. 

2.  Payment  by  Check — Delay  in  Presentation — Waiver  of 

Right  to  Reclaim,  In  an  action  for  conversion  the  evidence 
tended  to  show  these  facts:  A  farmer  residing  some  miles 
from  a  town  delivered  wheat  to  a  buyer  there  with  the  under- 
standing that  it  was  to  be  paid  f6r  at  once;  he  received  there- 
for a  check  on  a  local  bank,  which  he  took  home  with  him,  it 
being  after  banking  hours;  he  did  not  present  the  check  until 
his  next  trip  to  town,  between  two  and  three  weeks  later,^ 
when  payment  was  refused;  the  buyer  had  no  funds  on  de- 
posit when  the  check  was  drawn,  but  had  an  arrangement 
with  the  bank  under  which  it  paid  his  checks  and  took  bills 
of  lading  on  the  shipment  of  gr&in  as  security;  a  week  after 
the  issuance  of  the  check  the  buyer  became  insolvent  and  the 
bank  attached  the  wheat;  after  the  dishcmor  of  the  check  the 
seller  sued  the  bank  for  the  value  of  the  wheat.  Held,  that 
his  failure  to  make  an  earlier  presentment  of  the  check  did 
not  conclusively  show  a  waiver  of  his  right  to  reclaim  the 
wheat. 

Error  from  Osage  district  court ;  Robert  C.  Heizer, 
judge.    Opinion  filed  July  3,  1909.    Affirmed. 

A.  B.  Crum,  and  O.  B.  Hartley,  for  the  plaintiff  in 
error. 

/.  H.  Stavely,  and  F.  A.  Waddle,  for  the  defendant 
in  error. 
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The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  G.  W.  Brown  sold  and  delivered  some 
wheat  to  the  Quenemo  Mill  and  Elevator  Company,  and 
received  therefor  the  company's  check  on  the  People's. 
State  Banl^  of  Michigan  Valley,  situated  in  the  same 
town.  He  carried  the  check  home  with  him,  a  distance 
of  some  eight  miles,  having  received  it  after  banking 
hours.  Between  two  and  three  weeks  later  he  took  the 
check  to  Ottawa,  where  he  did  his  banking,  this  being 
the  first  time  since  receiving  it  that  he  had  been  to 
either  town.  The  check  was  then  in  due  course  of 
business  presented  to  the  drawee  for  payment,  which 
was  refused.  When  it  was  drawn  the  elevator  com- 
pany had  no  funds  on  deposit,  but  had  an  arrangement 
with  the  bank  by  which  its  checks  given  for  wheat  were 
to  be  paid,  the  grain  to  be  shipped  and  the  bill  of  lading^ 
turned  over  to  the  bank.  The  bank  paid  checks  under 
this  arrangement  as  they  were  presented,  until  about 
August  28,  when  the  company  became  insolvent  and 
the  practice  was  discontinued.  The  bank  then  sued 
the  company  and  attached  the  wheat  referred  to,  with 
other  property.  About  September  19  Brown  demanded 
of  the  bank  either  the  payment  of  the  check  or  the  re- 
turn of  the  wheat,  and,  receiving  neither,  on  October 
17  brought  action  against  it  for  conversion.  The  plain- 
tiff recovered  judgment,  and  the  defendant  prosecutes 
error  upon  the  sole  ground  that  the  evidence,  the  sub- 
stance of  which  has  been  stated,  showed  conclusively^ 
that  the  title  to  the  wheat  had  passed  to  the  elevator 
company. 

It  was  of  course  competent  for  Brown  and  the  ele* 
vator  company  to  make  any  agreement  they  saw  fit  as 
to  when  the  absolute  title  to  the  wheat  should  pass,  but 
in  the  absence  of  anything  to  indicate  the  contrary  the 
transaction  between  them  must  be  taken  to  have  been 
the  ordinary  one  of  the  sale  of  specific  personal  prop- 
erty for  cash,  delivery  being  made  in  the  expectation  of 
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immediate  payment.  (24  A.  &  E.  Encycl.  of  L.  1095, 
note  10.)  In  such  a  case  the  failure  of  the  buyer  to 
pay  the  purchase-price  authorizes  the  seller  to  re- 
claim the  property.  "Where  the  sale  is  for  cash,  pay- 
ment, it  is  said,  must  precede  the  transfer  of  title." 
(24  A.  &  E.  Encycl.  of  L.  1052.  See  notes  to  the  para- 
graph from  which  the  sentence  quoted  is  taken,  in- 
cluding those  found  in  the  supplements.)  In  these  notes 
cases  are  cited  having  a  contrary  tendency,  but  so  far 
as  they  are  irreconcilable  with  the  proposition  stated 
they  are  out  of  harmony  with  what  is  now  the  estab- 
lished doctrine  on  the  subject.  It  is  true  that  as  a 
matter  of  theory  a  consistent  and  logical  argument  can 
be  made  to  support  the  view  which  is  thus  expressed 
in  a  recent  text-book : 

"If  after  bargaining  for  a  cash  sale  the  seller  subse- 
quently, voluntarily,  delivers  to  the  buyer  the  goods 
with  the  intent  that  the  buyer  may  immediately  use 
them  as  his  own  [i.  e.,  not  for  inspection  or  a  similar 
purpose] ,  and  without  insisting  upon  contemporaneous 
payment,  this  action  is  absolutely  inconsistent  with  the 
original  bargain.  Such  a  delivery  is  not  only  evidence 
of  the  waiver  of  the  condition  of  cash  payment,  it 
should  be  conclusive  evidence,"  (Williston,  Sales, 
§346.) 

But  as  a  practical  necessity,  to  avoid  the  inconve- 
nience of  requiring  the  seller  of  an  article  to  keep  one 
hand  upon  it  until  with  the  other  he  grasps  the  cur- 
rency tendered  in  payment,  there  must  be  some  relaxa- 
tion of  this  rule.  Delivery  and  payment  as  a  practical 
matter  can  not  be  absolutely  simultaneous.  Some  slight 
interval  between  the  two  acts  is  inevitable,  and  the 
criterion  upon  which  the  courts  have  agreed  with  sub- 
stantial unanimity  is  that  such  interval  does  not  con- 
clusively prove  a  total  abandonment  of  title  and  the 
right  of  possession  by  the  seller  unless  under  all  the 
circumstances  of  the  case  it  in  fact  shows  that  result 
to  have  been  intended,  ^ome  ingenuity  has  been  exer- 
cised, with  doubtful  profit,  in  defining  the  character  of 
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the  right  remaining  in  the  seller  after  a  delivery  and 
before  payment,  where  there  is^no  purpose  to  give 
credit.  Whether  it  is  more  properly  described  as  a 
lien,  a  retention  of  title,  or  an  option  to  rescind  the 
contract,  is  not  very  important  so  far  as  affects  the 
Bolution  of  the  problem  presented  here.  It  is  a  right 
of  the  seller  to  repossess  himself  of  the  goods  if  the 
buyer  fails  in  the  performance  of  the  agreement  on  his 
part  which  was  intended  to  be  contemporaneous  with 
the  delivery.  It  is  a  peculiar  right  growing  out  of  a 
peculiar  situation,  and  it  is  not  necessary  to  give  it  a 
name  the  use  of  which  might  seem  to  decide  contro- 
versies growing  out  of  other  relations.  This  right  has 
long  been  recognized  in  Kansas  (Daugherty  v.  Fowler, 
44  Kan.  628)  and  is  now  generally  acknowledged  else- 
where. 

''It  may  be  stated  as  a  general  rule,  fully  established 
by  the  cases,  that,  if  goods  are  sold  on  condition  to  be 
performed  inmiediately,  and  the  vendor  makes  an  ac- 
tual delivery  upon  the  faith  that  the  condition  will  be 
inmiediately  performed,  and  demands  such  perform- 
ance with  reasonable  speed,  and  it  is  refused,  no  prop- 
erty in  the  goods  passes  to  the  purchaser,  but  that  he 
simply  holds  them  in  trust  for  the  vendor  until  such 
payment  is  made  or  waived."  (120  Am.  St.  Rep.  869, 
note.) 

The  fact  that  Brown  accepted  a  check  did  not  imply 
sn  extension  of  credit  or  preclude  the  exercise  of  the 
right  of  reclamation  in  the  case  of  its  non-payment 
upon  timely  presentation.  (Hodgson  v.  Barrett,  S3 
Ohio  St.  63;  National  Bank  of  Commerce  v.  Chicago, 
Burlington  &  N.  R.  Co.,  44  Minn.  224 ;  Johnaon-Brink- 
man  Co.  v.  Central  Bank,  116  Mo.  558;  HaU  &  Robin- 
son V.  The  Mo.  Pac.  Ry.  Co.,  50  Mo.  App.  179 ;  Mathews 
et  al.  V.  Cowan  et  al.,  59  111.  341;  Canadian  Bank  v. 
McCrea  et  al.,  106  111.  281  ;P.&P.  U.  Ry.  Co.  v.  Buck- 
ley et  al.,  114  111.  337;  Charleston  Railway  Co.  v.  Pope, 
122  Ga.  577.)  The  fact  that  the  check  might  have  been 
paid  if  it  had  reached  the  bank  within  a  week  from  Its 
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date  did  not  convert  its  acceptance  by  Brown  into  a 
payment.  That  would  have  been  the  result  if  pajnnent 
had  been  prevented  by  the  failure  of  the  bank  in  the 
meantime,  but  such  effect  follows  only  where  loss  is 
occasioned  to  the  drawer.  (22  A.  &  E.  Encycl.  of  L. 
572;  Mordis  v.  Kennedy,  23  Kan.  408;  Brown  v. 
Schintz,  202  111.  509 ;  Manitoba  Mortg.  &  Inv.  Co.  v. 
Weiss  et  oZ.,  18  S.  Dak.  459.)  The  elevator  company 
had  no  funds  in  the  bank,  and  therefore  was  not  in- 
jured by  the  delay  in  the  presentation  of  the  check. 
The  bank  as  an  attaching  creditor  was  not  a  purchaser 
in  good  faith  and  was  entitled  to  none  of  the  peculiar 
rights  growing  out  of  that  relation.  (13  L.  R.  A.,  n.  s., 
705,  note.)  On  the  other  hand,  it  had  the  same  stand- 
ing as  any  other  creditor :  it  had  committed  no  wrong, 
and  if  the  title  to  the  wheat  had  actually  passed  abso- 
lutely to  the  elevator  company  there  was  no  reason  why 
it  might  not  seize  it  to  satisfy  its  claim  against  that 
company. 

So  far  there  is  no  room  for  a  substantial  difference  of 
opinion.  But  the  real  question  upon  which  the  affirm- 
ance or  reversal  of  the  case  must  turn  is  this :  Did  the 
delay  of  Brown  to  present  the  check  for  between  two 
and  three  weeks,  as  a  matter  of  law,  amount  to  a 
waiver — or  afford  conclusive  proof  of  a  waiver — of  his ' 
right  to  reclaim  the  wheat,  thereby  causing  the  elevator 
company's  title  to  become  absolute?  This  question 
must  be  determined  upon  principles  entirely  different 
from  those  involved  under  similar  circumstances  where 
the  rights  of  innocent  purchasers  have  intervened. 
There  the  question  presented  is  one  of  equitable  estop- 
pel, and  delay  is  important  as  tending  to  mislead  others 
to  their  prejudice.  Here  the  question  is  one  of  evi-^- 
dence,  and  delay  is  important  as  tending  to  show  an 
intention  that  title  should  pass.  Equitable  considera- 
tions are  not  involved.  True,  it  seems  but  fair  and 
just  that  the  plaintiff  should  have  either  his  wheat  or 
his  money,  but  the  same  would  be  true  if  he  had  sold 
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it  on  credit  and  the  buyer  had  failed  to  pay  at  the 
promised  time.  In  neither  case  could  he  maintain  re- 
plevin if  the  title  had  actually  passed  from  him. 

It  is  said  in  the  introduction  to  a  note  to  WiU  Mclvor 
et  al.  V.  Williamaon-HalselUFrazier  Co.,  19  Okla.  454, 
bearing  upon  the  subject  under  consideration,  in  13  L. 
R.  A.,  n.  s.,  697 : 

"The  authorities  are  agreed  on  the  proposition  that, 
as  between  the  immediate  parties  to  a  cash  sale,  the 
title  does  not  pass  until  payment,  even  though  there  is 
a  delivery  of  the  goods  by  the  seller  to  the  buyer,  un- 
less the  circumstances  of  such  delivery  are  such  as  to 
show  an  intentional  waiver  by  the  seller  of  payment  as 
a  condition  precedent  to  the  passing  of  title.  This 
question  is  generally  said  to  be  one  of  fact,  to  be  deter- 
mined by  a  jury," 

The  cases  are  also  collected  and  reviewed  in  notes  in 
120  Am.  St.  Rep.  868,  and  in  11  L.  R.  A.,  n.  s.,  948,  in 
the  latter  of  which  it  is  said : 

"The  decisions  upon  this  point  depend  largely  upon 
the  facts  and  circumstances  of  each  case.  The  question 
is.  Did  the  vendor  act  within  a  reasonable  time  to  re- 
cover possession  of  the  property — ^that  is,  within  such 
a  time  as,  taken  in  connection  with  other  facts  and  cir- 
cumstances, shows  an  intention  to  retain  title  until  the 
condition  of  payment  has  been  complied  with?" 

The  case  annotated  (Freeh  v.  Lewis,  218  Pa.  St.  141) 
contains  this  strong  statement  of  the  requirement  that 
the  seller  who  wishes  to  assert  the  right  of  reclamation 
must  act  promptly : 

"The  settled  doctrine  of  our  cases  is  to  the  effect  that 
where  the  contract  of  sale  provides  for  payment  of 
the  purchase-price  on*  delivery  of  the  articles  sold,  and 
the  seller  delivers  the  goods  but  the  buyer  fails  to  pay, 
the  right  of  property  does  not  pass  to  the  buyer  with 
the  possession,  but  remains  with  the  seller,  who  may  at 
his  option  reclaim  the  goods.  In  some  jurisdictions 
the  right  of  property  is  held  to  pass  with  the  delivery, 
unless  at  the  time  the  right  to  retake  is  expressly  de- 
clared by  the  seller.  We  have  not  gone  so  far.  Our 
cases  proceed  on  the  theory  that  until  payment  has 
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been  made,  or  waived,  the  contract  remains  executory^ 
and  that  delivery  in  such  case  is  not  a  completion  of 
the  contract,  except  as  an  intention  to  so  regard  it  is 
expressly  declared  or  can  fairly  be  inferred  from  the 
circumstances  attending.  Possession,  however,  having 
passed,  and  the  buyer  by  the  act  of  the  seller  having 
been  invested  with  the  indicia  of  ownership^  the  policy 
of  our  law  requires  that  this  situation — ^the  possession 
jn  one  and  the  right  of  property  in  another — shall  con- 
tinue no  longer  than  is  necessary  to  enable  the  seller  to 
recover  the  goods  with  which  he  has  parted.  The  law 
gives  the  seller  the  right  in  such  case  to  reclaim  his 
goods,  but  he  must  do  so  promptly,  otherwise  he  will 
be  held  to  have  waived  his  right,  and  can  only  there- 
after look  to  the  buyer  for  the  price.  The  only  ques- 
tion the  present  case  suggests  is.  When  does  this  in- 
ference of  waiver  arise?  Our. authorities  admit  of  but 
one  answer :  except  when  delayed  by  trick  or  artifice, 
the  assertion  of  the  right  to  reclaim  the  property  must 
follow  immediately  upon  the  buyer's  default.  This 
does  not  mean  that  the  seller  must  eo  instanti  begin 
legal  proceedings  to  recover  the  goods;  but  it  does 
mean  that  the  seller,  when  he  discovers  that  his  de- 
livery is  not  followed  by  payment  as  he  had  the  right 
to  expect,  is  at  once  put  to  his  election  whether  he  will 
waive  the  condition  as  to  payment  and  iJlow  the  de- 
livery to  become  absolute,  or  retake  property,  and  that 
he  is  to  allow  no  unnecessary  delay  in  making  his 
choice.  The  object  of  the  law  is  not.  to  multiply  his 
remedies  because  of  his  disappointment.  He  may  not 
continue  to  hold  his  right  to  the  goods,  but  at  the  same 
time  hold  the  buyer  as  his  creditor;  one  or  the  other 
he  must  relinquish,  and  do  it  promptly,  or  the  law  will 
forfeit  his  right  to  elect.  Continued  acquiescence  in 
the  buyer's  possession  of  the  goods  will  be  taken  as  a 
choice  on  his  part  to  regard  the  delivery  as  absolute, 
notwithstanding  the  buyer's  default.  The  policy  of  the 
law  in  requiring  promptitude  in  the  assertion  of  con- 
tinued ownership  of  the  goods  could  easily  be  vindi- 
cated were  it  necessary.  It  answers  every  purpose 
here  to  show  that  the  law  requires  it.  .  .  .  These 
cases  and  others  that  might  be  cited,  following  the  lead 
of  Leedom  v.  PhillipSy  1  Yeates,  527,  all  hold  that  the 
duty  is  upon  the  seller  if  he  would  retain  his  right  to 
the  property  to  proceed  promptly,  and  we  know  of  no 
case  in  which  a  contrary  doctrine  is  asserted.    In  some 
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cases  the  expression  'within  a  reasonable  time'  is  used 
where  the  right  to  reclaim  is  referred  to;  but  this  ex- 
pression suggests  no  departure  from  the  rule  as  de- 
clared in  Leedom  v'.  PhiUips,  supra.  By  reasonable 
time  is  to  be  understood  such  promptitude  as  the  situ- 
ation of  the  parties  and  the  circumstances  of  the  case 
will  allow.  It  never  means  an  indulgence  in  unneces- 
sary delay,  or  in  a  delay  occasioned  by  the  vain  hope 
and  fruitless  effort  to  obtain  the  money  from  the  de- 
faulting buyer.  When  the  delay  is  to  be  accounted  for 
by  the  latter  consideration,  it  is  accepted  as  an  acqui- 
escence in  the  delivery  and  the  acceptance  of  the  buyer 
as  a  debtor."   (Pages  142-144.) 

This  language  is  applicable  to  the  facts  here  pre- 
sented only  so  far  as  in  a  general  way  it  argues  the 
necessity  of  prompt  action,  for  the  giving  of  the  check 
introduces  a  new  element^  and  the  situation  does  not 
arise  of  the  vendee's  failure  to  keep  his  agreement  to 
pay  being  necessarily  brought  at  once  to  the  attention 
of  the  vendor.  It  illustrates,  however,  that  the  inten- 
tion of  the  seller,  although  a  question  of  fact,  is  de-* 
termined  by  standards  definitely  fixed  by  law,  one  of 
them  being  that  his  conduct  must  be  consistent 
throughout.  In  that  case  the  vendor  delayed  for  two 
months  and  a  half  to  assert  title  to  the  property  sold, 
in  the  meantime  making  repeated  efforts  to  collect  the 
purchase-price.  In  Smith  v.  Dennie,  23  Mass.  262, 
merchandise  was  sold  with  the  understanding  that  the 
vendee  was  to  give  an  indorsed  note.  Delivery  was 
made  and  the  vendor  neglected  for  eight  days  to  de- 
mand the  note.  Then  a  creditor  of  the  vendee  at- 
tached the  property  and  the  vendor  replevined  it.  The 
court  held  a  verdict  for  the  plaintiff  in  the  replevin 
'  case  to  be  against  the  evidence,  saying : 

"Eight  days  passed  between  the  delivery  of  the  goods 
and  any  call  for  the  indorsed  note,  nor  was  any  inti- 
mation made  of  the  security  to  be  given  when  the  goods 
were  delivered  by  the  clerk,  who  does  not  appear  to 
have  been  informed  by  the  vendor  of  the  terms  of  the 
sale.  The  latter,  however,  must  be  presumed  to  have 
known  ihe  next  day  that  they  had  been  delivered,  and 
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yet  he  did  not  send  for  the  note  or  give  any  manner  of 
notice  that  it  was  required  until  the  attachment  took 
place  eight  days  after  the  sale.  .We  are  apprehensive 
that  to  establish  the  right  to  reclaim  under  such  cir- , 
cumstances  would  widen  the  door  for  fraudulent  con- 
trivances, and  that  afterthoughts  respecting  conditions 
will  spring  up  to  intercept  attaching  creditors  when  the 
sale  was  really  unconditional,  or  at  least  when  the 
vendor  had  thought  his  condition  of  so  little  impor- 
tance as  to  be  willing  to  abandon  it  and  trust  to  the 
<5redit  of  the  purchaser. 

"We  are  of  opinion  that  the  verdict  is  against  the 
evidence,  for  there  was  nothing  in  the  case  from  which 
an  intention  to  hold  on  upon  the  condition  can  be  in- 
ferred; no  declaration  at  the  time,  which  though  not 
necessary  is  important,  and  no  call  for  security  until  it 
was  forgotten  or  abandoned,  and  perhaps  never  would 
have  been  recurred  to  if  the  goods  had  not  been  at- 
tached."  (Page  267.) 

But  in  the  opinion  it  was  also  said : 

"The  vendor  certainly  had  a  right  the  day  after  to 
insist  upon  his  indorsed  note  or  to  rescind  the  bargain 
and  reclaim  the  goods.  If  so,  why  not  two  days  or 
three,  and  if  so,  the  time  which  elapses  is  a  mere  fact, 
from  which  the  jury  may  infer  the  intention.  Cir- 
cumstances of  business  and  engagement  may  account 
for  the  delay,  and,  if  they  do,  the  right  to  security  or 
to  reclaim  the  goods,  unless  sold  as  before  mentioned, 
is  not  impaired."    (Page  266.) 

To  say  that  the  seller  is  required  to  reclaim  his  goods 
immediately,  or  as  soon  as  possible,  or  even  without 
any  unnecessary  delay,  would  be  to  overstep  the  rule 
derivable  from  the  authorities.  The  requirement  is 
that  he  must  act  with  reasonable  promptness.  In 
Daugherty  v.  Fowler,  44  Kan.  628,  this  was  the  test 
proposed.  In  Paulson  v.  Lyon,  26  Utah,  438,  a  delay  of 
over  a  month  was  held  not  to  be  fatal. 

With  a  single  exception  the  checks  the  non-payment 
of  which  gav£  rise  to  the  litigation  in  the  cases  already 
referred  to  were  presented  with  absolute  promptness, 
so  that  the  question  here  involved  did  not  arise.  The 
exceptional  case  is  Hodgson  v.  Barrett,  33  Ohio  St.  63. 
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There  a  barge  of  coal  was  sold  and  delivered,  the  trans- 
action taking  place  at  Cincinnati,  where  the  vendors, 
who  were  residents  of  Pittsburg,  were  represented  by 
agents.  A  check  on  a  Cincinnati  bank  was  given  to  the 
agents,  who  sent  it  to  their  principals  at  Pittsburg, 
where  it  was  banked,  reaching  Cincinnati  four  days 
later  and  being  dishonored.  In  the  meantime  the  ven- 
dees, whose  deposit  was  less  than  the  amount  of  the 
check  when  it  was  drawn,  had  failed,  and  the  coal  had 
been  levied  upon  by  their  creditors.  The  vendors 
brought  replevin  for  it,  and  were  sustained  in  their 
action,  the  court  saying : 

"No  such  delay  is  shown  as  would  manifest  an  elec- 
tion not  to  rescind ;  nor  does  it  appear  that  Haubold  & 
Son  [the  vendors]  were  in  any  way  injured  thereby. 
It  ought  not,  therefore,  to  affect  the  right  of  plaintiffs 
to  treat  the  supposed  payment  by  check  as  a  nullity, 
and  wholly  to  avoid  the  contract  of  sale."    (Page  69.) 

It  will  be  observed  that  there  the  check  was  not  pre- 
sented within  what  would  have  been  regarded  as  a  rea- 
sonable time  had  the  question  been  one  of  holding  a 
drawer  who  had  suffered  a  loss  by  the  delay.  Having 
been  received  in  Cincinnati,  where  the  bank  on  which 
it  was  drawn  was  situated,  due  diligence  for  that  pur- 
pose required  its  presentation  not  later  than  the  next 
business  day.  (7  Cyc.  978,  979 ;  5  A.  &  E.  Encycl.  of 
L.  1042.)  But  the  delay  was  not  conclusive  upon  the 
question  of  the  passing  of  title  to  the  coal,  because  it 
was  accounted  for  by  the  situation  of  the  parties. 
Here  the  delay  was  considerably  greater,  but  was  ex- 
plained by  circumstances  which  naturally  account  for 
it  without  the  necessity  of  supposing  that  the  plaintiff 
intended  to  waive  the  right  to  reclaim  his  wheat.  Long 
as  the  interval  was  between  the  making  of  the  check 
and  its  presentation.  Brown  deposited  it  for  collection 
at  the  first  opportunity  he  had  to  attend  to  the  matter 
in  person,  without  making  a  trip  to  town  for  that  very 
purpose.    To  say  that  to  preserve  his  right  of  reclama- 

34— 80  KAN. 


Digitized  by  LjOOQ IC 


630  SUPREME  COURT  OF  KANSAS. 

Shellabarger  v.  Sexsmith. 

tion  it  was  necessary  for  him  to  present  the  check  not 
later  than  the  day  after  he  received  it  would  be  to  es- 
tablish too  rigorous  a  rule.  And  after  passing  that 
limit  there  seems  to  be  no  place  where  a  hard-and-fast 
line  can  be  drawn  dividing  reasonable  and  permissible 
delay*  from  that  which  is  unreasonable  and  prohibited. 
If  the  failure  to  make  an  earlier  presentation  did  not 
bar  him,  his  subsequent  conduct  did  not  have  that 
effect,  for  within  a  short  time  after  learning  of  the 
failure  of  the  drawer  he  claimed  ownership  of  the 
wheat,  and  although  he  did  not  bring  his  action  at 
once  he  never  thereafter  ceased  to  assert  his  right  to 
do  so. 

We  think  under  the  authorities  it  was  a  question  of 
fact  whether  under  all  the  circumstances  his  intention 
was  that  the  absolute  title  to  the  wheat  should  pass  to 
the  elevator  company,  and  the  decision  of  the  trial 
court  can  not  be  disturbed  on  review.  The  judgment 
is  affirmed. 


80— 53q  G.  G.  Shellabarger  v.  Joseph  D.  Sexsmith. 

«2 3^  No.  16.096. 

SYLLABUS  BY  THE  COURT. 

Jurisdiction — Judgment  by  Default — New  Party — Notice  of 
Proceeding.  In  a  mortgage-foreclosure  suit  judgment  was 
taken  by  default  against  the  mortgagor,  who  was  served  per- 
sonally. At  the  same  time  it  appeared  that  a  person  claim- 
ing an  interest  in  the  land  had  been  omitted,  and  an  order 
was  included  in  the  foreclosure  decree  allowing  him  to  be 
made  a  party.  The  petition  was  amended  and  he  was  duly 
served.  He  answered  setting  up  a  second  mortg^age  given 
by  the  defaulting  defendant,  and  prayed  a  personal  judgment 
against  him,  which  in  due  time  was  entered  without  further 
notice  or  appearance.  Held,  the  defendant  in  default  was 
bound  to  take  notice  of  the  proceedings  and  the  judgment 
against  him  is  not  void. 
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Error  from  Cloud  district  court;  William  T. 
Dillon,  judge.    Opinion  filed  July  3,  1909.    Reversed. 

James  E.  Larimer,  and  F.  W.  Sturges,  for  the  plain- 
tiff in  error. 
Edvnn  A.  Austin,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J.:  In  October,  1892,  the  New  England 
Loan  and  Trust  Company  instituted  a  foreclosure  suit 
against  Sexsmith,  Brown  and  others,  upon  a  note  and 
mortgage  given  by  Sexsmith,  who  was  served  per- 
sonally and  who  made  default.  Brown  demurred, 
afterward  answered,  and  the  plaintiff  replied  to  his 
answer.  The  cause  came  on  for  hearing  on  April  28, 
1893,  when  a  personal  judgment  was  rendered  for  the 
plaintiff  against  Sexsmith,  the  plaintiff's  mortgage  was 
foreclosed,  and  the  land  was  ordered  sold  for  its  satis- 
faction. At  the  same  time  and  as  a  part  of  the  same 
decree  the  following  order  was  entered : 

"It  appearing  upon  the  trial  that  one  G.  G.  Shella- 
barger claims  to  have  some  interest  in  and  to  the  above- 
mentioned  land  and  premises,  the  plaintiff  is  allowed 
by  the  court  to  make  the  said  G.  G.  Shellabarger  a 
party  defendant,  and  it  is  ordered  that  this  cause  stand 
continued  for  service  as  to  such  defendant." 

The  plaintiff  amended  the  petition  instanter.  Shel- 
labarger  was  served  with  summons  on  July  27,  1893^ 
and  by  leave  of  court  he  filed  an  answer  on  September 
21,  1893.  Shellabarger  set  up  a  note  and  mortgage 
given  by  Sexsmith  to  Brown,  which  had  been  duly 
transferred,  and  asked  for  a  personal  judgment  against 
Sexsmith  and  a  second  lien  on  the  land.  Sexsmith  still 
being  in  default,  Shellabarger  took  a  personal  judg- 
ment against  him  on  January  12,  1894.  In  May,  1907, 
Sexsmith  moved  to  vacate  this  judgment  as  void  for 
want  of  jurisdiction,  the  motion  was  sustained,  and 
Shellabarger  prosecutes  error. 
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In  support  of  the  ruling  on  the  motion  Gruble  v. 
Wood,  27  Kan.  535,  and  Clay  v,  HiMebrand,  44  Kan. 
481,  are  cited.  In  Gruble  v.  Wood  an  ordinary  money 
judgment  was  rendered  against  Gruble  and  then  al- 
lowed to  become  dormant.  Afterward  an  effort  was 
made  to  revive  the  judgment  without  consent.  Instead 
of  the  statutory  notice  essential  to  such  a  proceeding 
an  ordinary  summons  was  served  commanding  Gruble 
to  appear  and  answer  the  petition.  An  order  of  re- 
vivor was  based  on  this  process,  execution  was  issued 
on  the  judgment,  and  Gruble's  land  was  sold  to  Hadley, 
who  conveyed  to  Wood.  Wood  brought  ejectment,  and 
Gruble  contended  that  the  order  of  revivor  was  void, 
that  the  judgment  was  lifelesS;  and  that  the  execution 
proceedings  were  without  legal  effect.  This  contention 
the  court  sustained  because  the  revivor  statute  had  not 
been  followed.    The  court  said : 

"The  summons  does  not  meet  the  requirements  of 
the  notice  prescribed  to  be  served  before  an  order  of 
revivor  of  a  dormant  judgment  can  be  made,  and  as 
the  judgment  of  March  13,  1872,  was  final  in  its  char- 
acter the  defendants  therein  were  acquit  and  dis- 
missed without  day  at  the  close  of  the  term  at  which 
it  was  rendered.  No  further  action  could  be  taken  in 
the  case  prejudicial  to  their  interests  without  notice  to 
them.  If  the  plaintiff  in  that  judgment  desired  to  re- 
vive it,  he  must  have  pursued  the  course  pointed  out  by 
the  statute.  The  terms  of  a  notice  for  the  application 
of  an  order  of  revivor  to  be  served  before  the  order 
shall  be  made  are  clearly  set  forth  in  the  statute,  and 
although  such  notice  is  to  be  served  in  the  same  man- 
ner and  returned  within  the  same  time  as  an  ordinary 
summons,  yet,  to  give  the  court  jurisdiction,  the  notice 
must  be  in  substantial  compliance  with  the  statute.  As 
the  summons  issued  in  no  way  complied  with  the  stat- 
ute, it  can  not  be  said  that  the  notice  was  merely  de- 
fective. A  summons  was  issued,  but  no  notice."  (Page 
637.) 

In  this  case  the  judgment  was  not  final  in  its  char- 
acter. The  court  found  that  Shellabarger  claimed  an 
interest  in  the  land,  and  held  the  litigation  open  for  the 
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purpose  of  bringing  him  into  it  and  settling  all  issued 
he  might  present  legally  determinable  in  the  action. 
What  the  final  determination  of  the  rights  of  the  par- 
ties would  be  was  contingent  upon  the  character  of 
his  answer.  True,  the  plaintiff  took  a  judgment  bind- 
ing upon  Sexsmith  unless  duly  opened,  but  the  de- 
termination of  all  issues  which  Shellabarger  might 
raise  affecting  the  rights  of  the  parties  to  the,  action, 
including  Sexsmith,  necessarily  remained  in  abeyance. 
In  Clay  v.  Hildebrand,  supra,  an  action  was  brought 
to  foreclose  several  mortgages.  The  defendants  were 
numerous.  One  of  them  sought  to  have  a  deed  re- 
formed and  declared  to  be  a  mortgage,  and  another 
sought  to  have  a  mortgage  foreclosed.  Separate  tracts 
of  real  estate  were  involved,  several  of  which  were 
owned  by  different  persons.  Clay  was  made  a  party 
but  was  not  served.  A  comprehensive  judgment  was 
rendered  on  June  23,  1884,  and  afterward  portions  of 
the  property  were  sold  pursuant  to  the  judgment  and 
the  sales  were  confirmed.  With  affairs  in  this  situation 
Clay  came  in,  on  December  8,  1885,  moved  that  the 
judgment  be  set  aside  as  to  him  for  want  of  service,  and 
asked  permission  to  answer.  The  motion  was  allowed 
and  leave  to  answer  was  granted.  On  January  16, 
1886,  he  filed  an  answer  and  asked  affirmative  relief 
which,  if  awarded,  would  have  disturbed  the  entire 
judgment  and  would  have  affected  the  rights  of  almost 
all  the  parties  to  the  action.  Nobody  but  the  plaintiff 
had  any  notice  of  the  leave  to  answer  or  of  the  answer 
itself.  The  court  permitted  issues  between  Clay  and 
the  plaintiff  to  be  framed  and  adjudicated,  but  de- 
clined to  overturn  the  proceedings  further,  and  except 
as  stated  virtually  dismissed  Clay's  cross-petition  with- 
out prejudice  to  an  independent  action  for  the  same 
relief.  This  court  held  the  conduct  of  the  district  court 
was  not  erroneous.    The  syllabus  of  the  case  reads  : 

"Where  a  person  whom  the  plaintiff  intended  to 
make  one  of  various  defendants  in  an  action  procures 


Digitized  by  VjOOQ IC 


634  SUPREME  COURT  OF  KANSAS. 

Shellabarger  v.  Sexsmith. 

the  judgment  rendered  in  the  case  to  be  set  aside  as 
to  him  upon  the  ground  that  no  sufficient  service  of 
summons  was  ever  made  upon  him,  and  afterward  he 
files  an  answer  in  the  action  setting  up  new  matter 
and  grounds  for  affirmative  relief,  which  would  affect 
the  rights  and  interests  of  several  of  the  other  parties 
and  other  persons  without  giving  such  other  parties 
or  persons  any  notice  or  any  opportunity  to  appear 
and  defend,  the  court  may,  upon  the  hearing  on  such 
answer,  without  committing  material  error,  refuse  to 
grant  the  relief  prayed  for  in  such  answer,  and  in  effect 
dismiss  this  new  proceeding  without  prejudice."  (44 
Kan.  481.) 

It  is  very  obvious  that  this  decision  sheds  no  light 
on  the  present  controversy.  If  on  June  23,  1884,  while 
all  parties  were  in  court  for  all  purposes,  it  had  been 
found  necessary  to  a  full  and  complete  adjudication 
that  Clay  should  be  brought  into  the  case,  and  the 
court  had  so  ordered,  at  the  same  time  entering  up 
such  judgments  as  were  then  warranted,  a  situation 
similar  to  the  one  now  presented  would  have  existed. 
Instead  of  this  Clay  stood  substantially  in  the  position 
of  a  stranger  voluntarily  seeking  to  intervene  after 
judgment  had  been  entered  and  largely  executed,  and 
seeking  by  the  institution  of  essentially  original  pro- 
ceedings to  overthrow,  without  notice,  all  that  had  been 
accomplished  by  the  litigation.  It  will  be  observed, 
also,  that  the  court  did  not  hold  that  jurisdiction  to 
entertain  Clay's  answer  was  lost  on  the  rendition  of 
judgment,  or  that  original  process  was  necessary  to 
bring  it  to  the  attention  of  the  defendants  affected  by 
it.  But  the  decision  is  that  because  of  the  radical  char- 
acter and  effect  of  the  answer,  the  state  of  the  case  at 
the  time  it  was  filed,  and  the  lack  of  notice  to  the  parties 
interested,  it  was  not  improper  to  relegate  Clay  to  an 
independent  suit  for  the  relief  he  desired. 

In  Kimball  and  others  v.  Connor,  Starks  and  others, 
3  Kan.  414,  it  was  decided  that  a  defendant  duly  served 
with  summons  is  in  court  for  every  purpose  connected 


Digitized  by  LjOOQ IC 


Vol.  80.  JULY  TERM,  1909.  535 

Shellabarger  v.  Sexsmith. 

with  the  action  and  is  bound  to  take  notice  of  every 
step  taken  therein.  In  Curry  v.  Janicke,  48  Kan.  168, 
it  wad  held  that  a  defendant  in  default  was  bound  to 
take  notice  of  a  cross-petition  filed  against  him  by  a 
party  admitted  as  a  defendant  after  the  answer-day 
named  in  the  summons.  In  Jones  v.  Standiferd,  69 
Kan.  513,  an  action  was  brought  to  foreclose  a  me- 
chanic's lien  on  two  quarter-sections  of  land.  The 
landowners  made  default 'in  September.  In  the  fol- 
lowing January  the  court  ordered  other  lien-holders  to 
be  made  parties,  one  of  whom  answered  setting  up  a 
mortgage  covering  other  land,  which  was  duly  fore- 
closed. It  was  held  that  the  landowner  was  bound  to 
take  notice  of  this  answer,  the  court  remarking  that 
he  ought  reasonably  to  have  expected  that  his  mort- 
gagee would  come  in  and  assert  his  rights.  So  here, 
Sexsmith  ought  reasonably  to  have  expected  that  the 
holder  of  the  second  mortgage  would  come  in,  or  be 
brought  in,  and  assert  his  rights,  which  included  the 
right  to  a  personal  judgment  against  him.  Even  under 
the  doctrine  of  Gruhle  v.  Wood,  supra,  he  could  not  be 
acquit  and  discharged  from  further  note  of  the  pro- 
ceedings until  the  end  of  the  term  at  which  final  judg- 
ment was  rendered.  Until  then  he  was  bound  to  give 
heed  to  every  order  affecting  his  interests.  The  order 
to  make  Shellabarger  a  party  was  made  while  he  was 
in  court  for  all  purposes,  and  the  order  of  itself  kept 
the  proceedings  open  for  any  attack  which  Shellabarger 
might  make  upon  him  in  the  cause. 

The  fact  that  Shellabarger  was  not  served  for  more 
than  sixty  days  after  the  order  and  the  amendment  to 
the  petition  making  him  a  party  might  have  some  bear- 
ing on  the  case  if  the  statute  of  limitations  were  in- 
volved, but  it  is  not.  This  is  the  common  case  of 
bringing  into  an  ordinary  foreclosure  suit  for  all  pur- 
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poses  an  omitted  party  claiming  a  lien,  and  the  doc- 
trine of  severance  has  no  application  whatever. 

The  judgment  is  reversed,  and  the  case  remanded 
with  instructions  to  deny  the  motion. 


J.  M.  Schott  v.  F.  M.  Linscott. 

No.  16,096. 
SYLLABUS  BY  THE  COURT. 

1.  Judgments — Jurisdiction  of  Defendant  Not  Acquired — VcUid- 
ity,  A  personal  judgment,  rendered  without  legal  notice  to 
the  defendant  and  without  any  appearance  on  his  part,  is 
rendered  without  jurisdiction  and  is  consequently  void. 

2.  Judicial  Sales — Execution — Void  Judgment — Title  of  Pur- 
chaser, A  sale  of  personal  property,  made  under  an  execu- 
tion issued  upon  a  void  judgment,  conveys  no  title  to  the 
purchaser. 

3.  Failure  of  Defendant  to  Attend  Sale  and  Warn  Pur- 
chasers— Estoppel.  The  mere  failure  of  an  owner  of  personal 
property,  which  he  knows  has  been  advertised  for  sale  at  a 
certain  time  and  place,  to  attend  the  sale  and  warn  intending 
purchasers  of  his  rights  does  not  estop  such  owner  from  re- 
covering from  a  purchaser  at  such  sale  the  value  of  the  prop- 
erty bid  in  thereat  by  the  (purchaser  and  converted  to  his  own 
use,  the  sale  being  held  without  authority  of  law. 

Error  from  Atchison  district  court;  D.  S.  Hooper, 
judge  pro  tern.    Opinion  filed  July  3, 1909.    Affirmed. 

STATEMENT. 

One  Wiltz  filed  a  bill  of  particulars  against  F.  M. 
Linscott  before  a  justice  of  the  peace  in  Atchison 
county  and  caused  summons  to  be  issued  thereon.  The 
sunmfions  was  returned  with  an  indorsement  of  service 
by  leaving  a  copy  at  the  usual  place  of  residence  of  Lin- 
scott in  the  county.  Linscott  was  not  otherwise  served 
and  made  no  appearance  in  the  case,  and  judgment  was 
rendered  against  him.     An  execution  issued  on  the 
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judgment  and  was  levied  upon  a  quantity  of  wool  lo- 
cated in  the  township  where  the  action  was  pending 
and  belonging  to  Linscott.  The  wool,  on  due  advertise- 
ment, was  sold  at  constable's  sale,  and  bought  in  by 
J.  M.  Schott. 

Thereafter  Linscott  brought  this  action  against 
Schott  and  others  to  recover  the  value  of  the  wool  sold, 
and  alleged,  among  other  things,  that  he  was  not  a 
resident  of  Atchison  county,  but  resided  in  Jackson 
county  at  the  time  the  summons  was  said  to  have  been 
left  at  his  usual  residence  in  Atchison  county,  and  that 
he  had  no  knowledge  or  information  of  the  pendency  of 
the  action  against  him  until  after  the  rendition  of  judg- 
ment therein.  He  also  alleged  the  amount  and  value  of 
the  wool  purchased  and  converted  by  Schott,  for  which 
he  prayed  judgment. 

Schott  answered  denying  generally  the  allegations  of 
the  petition,  and  alleging  that  he  was  a  wool  dealer  and 
attended  the  constable's  sale  on  public  advertisement 
thereof,  without  notice' or  knowledge  of  any  infirmity 
in  the  proceedings ;  that  the  plaintiff  well  knew  of  the 
pendency  of  the  suit  and  the  levy  of  the  execution  on 
the  wool  before  the  sale  took  place;  that  he  was  at 
Farmington,  where  the  sale  was  advertised,  on  the  day 
and  only  a  short  time  before  the  sale  was  to  take  place ; 
that  he  took  no  steps  to  prevent  the  sale  or  to  let  it  be 
known  that  he  had  any  objections  thereto. 

The  reply  was  a  general  denial.  The  trial  in  the  dis- 
trict court  was  to  a  jury,  but  by  stipulation  only  special 
questions  were  to  be  submitted  to  them,  no  general 
verdict  was  to  be  returned,  and  the  court  was  to  be  at 
liberty  to  make  supplementary  findings  and  to  render 
such  judgment  as  the  facts  warranted,  the  parties  re- 
serving the  right  to  object  to  the  findings  and  to  the 
conclusions  of  law  based  thereon.  No  assignment  of 
error  is  made  relating  to  instructions. 

The  jury  found  that  the  plaintiff  was  a  resident  of 
Jackson  county,  and  not  of  Atchison  county,  at  the 
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time  the  summons  was  left  at  the  farmhouse  in  Atchi- 
son county  said  to  be  his  residence;  that  the  plaintiff 
was  not  present  at  the  sale;  that  the  plaintiff  by  no  act 
or  representation  induced  Schott  to  purchase  the  wool, 
and  made  no  representation  to  him  concerning  the  va- 
lidity of  the  judgment;  that  the  plaintiff  and  Schott 
were  not  acquainted  at  the  time  of  the  sale;  that  the 
plaintiff  was  in  the  immediate  neighborhood  of  the  sale 
shortly  before  the  same  was  held,  and  on  that  date 
called  upon  the  justice  who  rendered  the  judgment  and 
tried  to  get  him  to  stop  the  sale;  that  the  plaintiff  was 
not  present  at  any  time  during  the  sale,  and  gave  no 
notice  to  the  public  that  he  claimed  the  sale  was  illegal ; 
that  Schott  had  no  notice  or  knowledge  that  the  sale  was 
illegal,  and  bought  the  wool  in  good  faith.  The  jury 
also  found  the  weight  of  the  wool  and  the  value  thereof. 
There  were  other  findings  of  the  jury  that  are  not  re- 
garded as  material. 

No  additional  findings  of  fact  were  made  by  the 
court,  and,  on  motion  of  the  plaintiff,  judgment  was 
rendered  in  his  favor  upon  the  findings  of  the  jury. 
Schott  prosecutes  error. 

C.  S.  Hull,  for  the  plaintiff  in  error. 
Jackson  &  Jackson,  and  Crane  &  Woodbum  Bros. 
for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  It  is  elemental  law  that  a  personal  judg- 
ment rendered  against  a  defendant  who  has  not  been 
served  with  summons  and  has  no  notice  of  the  pen- 
dency of  the  action  is  void.  As  to  the  fact  of  service, 
the  general  rule  is  that  as  between  the  parties  to  an 
action  the  return  of  the  sheriff  is  conclusive;  but  if  his 
return  is  of  a  fact  not  within  his  personal  knowledge 
but  dependent  upon  information  received  from  others 
a  party  is  not  precluded  from  an  inquiry  into  the  facts 
on  which  jurisdiction  depends.    Such  inquiry  was  made 
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in  this  case.  •  Evidence  was  offered  to  the  jury  and  they 
found  that  the  return  of  service  was  not  true.  The 
•court  approved  the  finding,  it  was  supported  by  ample 
evidence,  and  we  are  bound  thereby.  The  judgment  of 
the  justice  of  the  peace  was  therefore  void.  (Bond  v. 
Wilson,  8  Kan.  228.) 

The  execution  sale,  made  under  the  void  judgment, 
was  equally  void  and  conveyed  no  title  to  the  pur- 
•chaser.  (Case  v.  Hannahs,  2  Kan.  490 ;  Mastin  v.  Gray, 
19  Kan.  458;  12  Encyc.  PL  &  Pr.  12,  90.) 

The  only  remaining  question  is  whether  the  plaintiff 
was  estopped,  by  his  failure  to  attend  the  sale  and  to 
warn  intending  purchasers  of  the  invalidity  of  the 
judgment  and  execution,  from  prosecuting  his  claim 
against  Schott  for  the  value  of  the  wool. 

"To  constitute  an  estoppel,  the  following  elements 
are  essential:  (1)  There  must  be  conduct,  acts,  lan- 
guage or  silence  amounting  to  a  representation  or  a  con- 
cealment of  material  facts.  (2)  These  facts  must  be 
known  to  the  party  estopped  at  the  time  of  his  said  con- 
duct, or,  at  least,  the  circumstances  must  be  such  that 
knowledge  of  them  is  necessarily  imputed  to  him.  (3) 
The  truth  concerning  thes6  facts  must  be  unknown  to 
the  other  party,  claiming  the  benefit  of  the  estoppel,  at 
the  time  when  such  conduct  was  done,  and  at  the  time 
when  it  was  acted  upon  by  him.  (4)  The  conduct  must 
be  done  with  the  intention,  or,  at  least,  with  the  ex- 
pectation, that  it  will  be  acted  upon  by  the  other  party,  or 
under  such  circumstances  that  it  is  both  natural  and 
prol^able  that  it  will  be  so  acted  upon.  (5)  The  conduct 
must  be  relied  upon  by  the  other  party,  and,  thus  rely- 
ing, he  must  be  led  to  act  upon  it.  (6)  He  must  in  fact 
act  upon  it  in  such  a  manner  as  to  change  his  position 
ior  the  worse."  (3  Words  &  Ph.  Jud.  Def.  2498,  and 
^authorities  there  cited.) 

(See,  also,  Ergenbright  v.  Henderson,  72  Kan.  29.) 

It  is  true  a  person  in  a  position  and  under  obliga- 
tions to  speak  may  be  estopped  by  his  silence  if  he  does 
not  speak.  For  instance,  if  one  stands  by  and  sees  his 
property  sold  as  the  property  of  another,  the  purchaser 
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may  rely  upon  his  silence,  and  he  may  be  estopped 
thereafter  from  asserting  his  ownership. 

The  plaintiff  could  have  been  present  at  this  sale,  but 
was  not.  He  went  instead  to  the  justice  of  the  peace 
who  rendered  the  judgment  and  issued  the  execution, 
probably  in  the  belief  that  the  justice  had  authority  to 
and  would  stop  the  sale.  He  had  no  power  himself  to 
stop  the  sale,  and  he  owed  no  duty  to  Schott  or  to  any 
other  purchaser  in  the  premises.  It  would  be  carrying 
the  principle  of  estoppel  entirely  too  far  to  say  that  the 
plaintiff  was  estopped  by  reason  of  his  failure  to  attend 
the  sale,  especially  when  it  appears  that  he  was  pur- 
suing another  course  which  presumably  appeared  to 
him  more  proper  and  more  likely  to  accomplish  the  re- 
sult of  stopping  the  sale. 

The  judgment  is  affirmed. 


The  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany V.  P.  D.  Schriver,  as  Administrator,  etc. 

No.  16,099. 
SYLLABUS   BY  THE  COURT. 

1.  Railroads — Injury  at  a  Crossing — Contributory  Negligence. 
In  an  action  against  a  railroad  company  to  recover  damages 
on  account  of  a  death  caused  by  it  at  an  ordinary  country 
crossing  the  court  instructed  the  jury,  in  substance,  that  a 
person  about  to  cross  a  railroad  track  upon  a  public  highway 
in  front  of  an  approaching  passenger-train,  which  he  sees, 
may  assume  that  the  train  is  not  moving  at  a  speed  greater 
than  usual;  and  if,  with  this  assumption,  the  situation  is  such 
that  a  man  of  ordinary  care  would  not  regard  an  attempt  to 
cross  the  track  ahead  of  the  train  dangerous,  it  will  not  be 
deemed  contributory  negligence  to  make  such  an  attempt. 
Held,  error. 

2.  Speed  of  a  Train.    Where  a  traveler  is  at  an  ordinary 

country  railroad-crossing,  and  sees  an  approaching  passenger- 
train,  he  must  assume  that  such  train  may  be  running  at  any 
rate  of  speed  which  the  business  or  necessities  of  the  company 
require,  and  act  accordingly. 
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Error  from  Chase  district  court;  Frederick  A. 
Meckel,  judge.    Opinion  filed  July  3, 1909.    Reversed. 

STATEMENT. 

This  action  was  commenced  in  the  district  court  of 
Chase  county,  by  the  administrator  of  the  estate  of 
P.  P.  Schriver,  deceased,  to  recover  damages  sustained 
by  the  next  of  kin  on  account  of  the  death  of  P.  P. 
Schriver,  who  was  killed  while  crossing  the  defendant's 
railroad  near  Cedar  Point,  in  that  county. 

It  appears  from  the  evidence  that  P.  P.  Schriver,  on 
February  16,  1907,  in  company  with  Warren  Peck,  a 
neighbor,  was  returning  from  the  funeral  of  a  friend,  in 
a  buggy  drawn  by  one  horse.  About  four  o'clock  in  the 
afternoon  of  that  day  they  approached  the  railroad,  and 
while  attempting  to  cross  it  upon  the  public  highway 
were  struck  by  train  No.  6,  which  is  a  fast  train 
running  between  Chicago  and  Denver,  and  killed.  At 
this  time  the  train  was  running  at  an  unusually  high 
rate  of  speed,  estimated  at  from  sixty-five  to  eighty 
miles  an  hour.  The  weather  was  clear  and  the  sun 
shone  brightly.  The  ground  in  the  direction  from 
which  the  train  came  was  comparatively  level,  and  no 
obstacles  intervened  to  prevent  the  train  from  being 
seen.  At  that  time,  however,  the  sun  was  in  such  a 
position  that  it  shone  directly  into  the  eye  of  a  person 
looking  in  the  direction  of  the  train  and  interfered  with 
the  vision.  A  wind  was  blowing,  and  it  carried  the 
rumble  and  noise  of  the  running  train  away  from  the 
deceased.  The  road  has  double  tracks  between  the  sta- 
tions east  and  west  of  the  crossing  in  question,  and  the 
train  was  running  on  the  south,  or  east-bound,  track. 
The  horse  being  driven  to  the  buggy  in  which  the  de- 
ceased was  riding  was  gentle  and  well  in  control  of  the 
driver. 

The  administrator  recovered  a  judgment  against  the 
railroad  company,  and  it  brings  the  case  here  for  re- 
view. 
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WiUiam  R.  Smith,  O.  J.  Wood,  and  Alfred  A.  Scott,. 
for  the  plaintiff  in  error. 

W.  E.  Stanley,  and  L.  B.  Kellogg,  for  the  defendant 
in  error; 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  Several  assignments  of  error  have  been 
presented  and  argued,  but  in  the  view  we  have  taken 
one  only  need  be  considered.  The  plaintiff  in  error 
complains  of  several  instructions  given  to  the  jury  by 
the  court,  but  it  especially  criticises  those  numbered  10 
and  11,  which  read: 

"(10)  If  you  believe  from  the  evidence  that  the 
plaintiff's  intestate  saw  the  approaching  train  and  with« 
out  negligence  on  his  part  failed  to  observe  from  his 
position  the  unusual  speed  at  which  it  was  running,  if 
it  was  running  at  an  unusual  speed,  so  that  his  con- 
clusion that  he  could  safely  cross  before  the  train 
reached  the  crossing  was  not  an  unreasonable  one,  he 
will  be  exonerated  from  contributory  negligence  on  this 
account;  because  it  is  not  negligence  in  law  for  a  per- 
son in  the  exercise  of  ordinary  care  and  caution  to 
cross  a  railroad  track  upon  a  road-crossing  in  front 
of  an  approaching  train  which  he  has  seen  and  which 
does  not  appear  to  him  to  be  dangerously  near,  and 
which  would  not  have  been  so  in  fact  if  it  had  not  been 
running  at  an  unusual  rate  of  speed. 

"(11)  No  principle  of  law  requires  that  a  traveler  in 
a  vehicle  should  stop  his  team  and  wait  the  passing  of 
an  approaching  engine  and  train  if  he  discovers  an 
engine  and  train  on  the  line  at  such  a  distance  as  that 
in  the  exercise  of  reasonable  care  and  prudence  he  be- 
lieves he  may  safely  proceed  on  his  way  and  cross  the 
track.  In  such  a  case  the  question  of  fact  for  the  jury 
is.  Did  he  use  reasonable  care  and  caution  in  determin- 
ing whether  or  not  he  could  safely  cross  the  track?" 

The  rule  of  law  stated  in  these  instructions  can  not^ 
as  we  view  it,  be  applied  to  ordinary  railroad-crossings. 
A  similar  rule  has  been  upheld  by  this  court  when 
applied  to  the  operation  of  street-cars  in  a  city  (/Zaii- 
road  Co.  v.  Gallagher,  68  Kan.  424,  429),  but  never  to 
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a  situation  such  as  this  case  presents.  The  similarity 
between  the  operation  and  management  of  an  ordinary 
street-car  and  the  operation  of  a  fast-running  passen- 
ger-train, on  a  double-tracked  railroad,  through  a  level, 
open  country,  where  speed  is  important,  is  not  so  great 
as  to  make  the  rules  of  management  and  control  iden- 
tical in  each  case.  Street-cars  are  constructed  and 
equipped  to  be  operated  along  streets  where  people 
must  and  do  constantly  cross.  The  speed  of  the  cars 
is  comparatively  slow,  and  sufficiently  uniform  to  en- 
able people  to  form  a  reasonably  accurate  judgment  as 
to  where  the  danger  line  is  in  crossing.  Stops  are  so 
frequent  that  a  very  high  rate  of  speed  is  practically 
impossible.  The  motonnan  manages  the  car  with  the 
knowledge  that  danger  is  always  present  and  safety  can 
only  be  secured  by  constant  vigilance.  The  cars  are 
equipped  with  appliances  which,  so  far  as  possible, 
place  them  under  control.  People  who  are  in  danger 
expect  to  be  protected  from  injury  only  so  long  as  they 
themselves  use  ordinary  care.  This  mutual  dependence 
upon  each  other  places  the  street-car  service  upon  a 
plane  of  its  own.  It  has  little  in  common  with  the 
ordinary  railroad,  where  compliance  with  the  demands 
of  public  travel  requires  the  operation  of  heavy  passen- 
ger-trains over  long  distances,  with  few  stops,  and,  at 
times,  at  as  great  speed  as  safety  to  the  passengers  will 
permit.  The  difference  under  which  these  means  of 
traffic  are  necessarily  operated  is  obvious  and  striking, 
and  it  seems  reasonable  that  the  rules  of  law  applicable 
to  them  should  be,  in  many  respects,  dissimilar. 

If  the  rule  in  question  were  applied  to  railroads  gen- 
erally it  would  materially  conflict  with  rules  now  gen- 
erally recognized,  and  might  seriously  embarrass  the 
transaction  of  the  business  of  common  carriers.  It  is 
now  generally  understood  that  an  unusually  high  rate 
of  speed  is  not  of  itself  improper  or  negligent.  In  the 
open  country,  where  no  peculiar  conditions  exist  which 
make  it  dangerous,  and  speed  is  not  limited  by  statute. 
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trains  may  be  operated  at  any  speed  which  the  existing 
exigencies  of  public  traffic  seem  to  require.  (A.  T.  & 
S.  F.  Rid.  Co.  V.  Hague,  54  Kan.  284;  2  Thomp.  Com. 
Law  of  Neg.  §§  1873,  2101.)  Under  the  rule  stated  in 
the  instructions  a  traveler  at  a  country  crossing,  how- 
ever slight  the  ordinary  travel  at  such  place,  may  at- 
tempt to  cross,  free  from  the  imputation  of  contribu- 
tory negligence,  even  though  he  hears  and  actually  sees 
a  train  approaching,  if,  assuming  the  speed  of  the  train 
not  to  be  greater  than  usual,  a  man  of  ordinary  care  and 
caution  would  not  regard  such  an  attempt  dangerous. 
Under  such  a  rule  every  train  would  be  compelled  to 
approach  all  crossings  at  a  speed  not  greater  than  the 
usual  rate  or  accept  responsibility  for  the  consequences, 
and  every  traveler,  when  about  to  cross  in  front  of  an 
approaching  train,  might  assume  that  it  was  not  run- 
ning at  an  unusual  rate  of  speed,  and  act  accordingly. 
If  he  should  be  mistaken  in  this  assumption,  and  receive 
an  injury  on  account  of  a  miscalculation  founded  upon 
such  mistake,  the  railroad  company  would  be  liable. 
Ordinarily,  the  rule  now  is  that  a  person  about  to  cross 
a  railroad  must  assume  that  the  speed  of  every  train  is 
as  great  as  the  business  or  necessities  of  the  company 
require,  and  he  must  act  accordingly.  In  volume  7  of 
the  American  and  English  Encyclopaedia  of  Law,  at 
page  438,  the  rule  is  stated  as  follows : 

"If,  with  full  knowledge  of  the  near  approach  of  a 
train,  a  traveler  attempts  to  cross  in  advance  of  it,  and 
merely  miscalculates  his  ability  to  do  so  in  safety,  there 
can  be  no  recovery  for  a  resulting  injury." 

In  support  of  the  text  numerous  cases  are  cited, 
selected  from  many  states.  Any  rule  which  encourages 
a  race  with  an  approaching  train  at  every  crossing 
would  tend  to  increase  the  hazard  at  such  crossings,  im- 
pede the  necessarily  rapid  movement  of  trains,  and 
seriously  embarrass  their  operation  in  locations  where 
such  restraint  would  be  of  very  slight,  if  any,  public 
protection.    The  criticism  urged  against  the  rule  given 
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by  the  court  appeals  with  especial  force  because  the 
facts  are  such  as  to  make  it  peculiarly  applicable  and 
almost  certain  to  mislead  the  jury. 

There  were  no  witnesses  who  could  testify  whether 
or  not  the  deceased  took  the  precaution  to  look  and 
listen  for  an  approaching  train  before  attempting  to 
cross  the  track.  The  jury  were  instructed  that,  in  the 
absence  of  such  evidence,  the  law  presumed  that  he 
performed  this  duty  in  obedience  to  the  universal  in- 
stinct of  self-protection.  The  condition  of  the  track 
was  such  that,  assuming  that  the  deceased  looked,  he 
must  have  seen  the  approaching  train,  and,  having  seen 
it,  must  have  concluded  that  the  crossing  could  be  made 
in  safety.  Upon  the  assumption  that  the  speed  of  the 
coming  train  was  not  unusually  great,  this  conclusion 
was  probably  fully  justified;  in  fact,  however,  its  speed 
was  extraordinarily  great.  This  mistake  was  fatal. 
Haste  in  crossing  was  imperative.  This  necessity  does 
not  seem  to  have  been  appreciated,  and  the  deceased 
was  overtaken.  Such  collisions  would  probably  occur 
more  frequently  if  the  law  were  as  stated  in  the  instruc- 
tions in  question.  They  could  only  be  prevented  by  re- 
quiring all  railroad  trains  to  reduce  their  speed  at  every 
crossing  so  that  travelers  in  the  exercise  of  ordinary 
care  could  more  accurately  estimate  the  rate  at  which 
approaching  trains  might  be  running. 

The  tendency  of  these  instructions  to  mislead  the 
jury  upon  the  question  of  contributory  negligence  under 
the  facts  of  this  case  is  too  great  to  permit  the  verdict 
to  stand.  Other  questions  have  been  presented  and  dis- 
cussed, but  this  disposes  of  the  case,  and  nothing 
further  need  be  considered. 

The  judgment  of  the  district  court  is  reversed,  with 
direction  to  grant  a  new  trial  and  proceed  in  accordance 
With  the  views  herein  expressed. 


35— 80  KAN. 
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0.  W.  Sparks  et  al.  v.  C.  A.  McAllisthi. 

No.  16402. 
SYLLABUS  BY  THE  COURT. 

Pleadings — Motion  for  Judgment.  Upon  an  examination  of  the 
pleadings  in  this  action  it  is  held  that  a  motion  of  the  plain- 
tiff for  judgment  thereon  in  his  favor  was  err<meously  sus- 
tained. 

Error  from  Cherokee  district  court;  COVB  A.  Mc- 
Neill, judge.    Opinion  filed  July  3, 1909.    Reversed. 

Edward  E.  Sapp,  and  A.  L.  Majors,  for  the  plamtiffs 
in  error. 

WiUiam  F.  Sapp,  and  Andrew  S.  Wilson,  for  the  de- 
fendant in  error. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  The  question  to  be  decided  is  whether 
a  judgment  rendered  in  favor  of  the  plaintiff  on  the 
pleadings  was  erroneous.  The  plaintiff,  C.  A.  McAl- 
lister, sued  0.  W.  Sparks  and  others  to  recover  an 
amount  claimed  to  be  due  upon  a  written  contract  for 
cleaning,  and  crushing  zinc  ore.  From  a  copy  of  the 
contract  attached  to  the  petition  it  appears  that  the 
plaintiff  agreed  to  sell  to  the  defendants  his  crushing 
plant  and  leases  for  $10,200,  but  was  to  have  the  care 
and  custody  of  the  mill  for  one  hundred  days,  during 
which  time  he  was  to  crush  and  clean  ore  furnished  by 
the  defendants  from  their  own  adjoining  premises  for 
$1  per  ton,  to  be  paid  when  the  ore  was  sold.  It  was 
stipulated  that  the  net  profits  of  conducting  the  mill 
for  that  time  should  be  applied  on  the  consideration 
named ;  that  $200  should  be  paid  after  applying  these 
profits,  and  $500  every  thirty  days  thereafter  until  the 
whole  amount  was  fully  paid.  It  was  provided  that  if 
payments  were  not  made  within  ten  days  after  ma- 
turity, as  agreed,  or  the  defendants  otherwise  failed 
to  perform,  the  contract,  the  plaintiff  might  "retain 
whatever  sum  may  have  been  paid  him,  and  withdraw 
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said  papers  from  escrow,  in  full  satisfaction  of  said 
contract."  Another  provision  was  : 

"That  said  party  of  the  first  part  is  to  execute  such 
bills  of  sale,  assignment  and  transfer  of  lease  and  make 
*a  full  and  complete  evidence  of  transfer  of  said  prop- 
erty, whith  is  to  be  placed  in  escrow,  together  [with] 
this  contract,  in  the  Bank  of  Joplin,  at  Joplin,  Mo." 

Other  stipulations  provided  that  the  property  should 
be  free  from  encumbrances  at  the  time  of  delivery  of 
possession,  and  that  after  the  expiration  of  the  one 
hundred  days,  and  when  the  parties  of  the  second  part 
should  take  possession  of  the  mill,  they  should  keep  it 
in  good  repair. 

The  petition  averred  the  performance  of  all  condi- 
tions of  the  contract  on  the  part  of  the  plaintiff,  and 
stated  that  the  plaintiff  had  milled  2088  tons  of  ore, 
which  had  been  sold,  and  that  the  defendants  had  paid 
11304.20  for  such  milling,  leaving  a  balance  due  of 
1783.80,  for  which  judgment  was  asked. 

The  answer,  after  a  general  denial,  admitted  the  con- 
tract, the  milling  of  ore'  thereunder,  and  that  the 
amount  had  been  paid,  as  alleged,  and  pleaded  the  per- 
formance of  all  conditions  on  the  part  of  the  defend- 
ants. It  also  alleged  that  the  plaintiff  did  not  own  the 
property  at  the  time  he  entered  into  the  agreement  to 
sell  it,  and  that  "the  said  defendants,  after  the  con- 
tract was  entered  into,  demanded  of  said  plaintiff  that 
he  place  in  escrow  [a]  bill  of  sale,  assignment  and 
transfer  of  lease  and  evidence  of  transfer  of  said  prop- 
erty as  agreed  in  said  contract,  which  the  plaintiff 
failed,  neglected  and  refused  to  do."  The  answer  fur- 
ther alleged  that  the  cost  of  operating  the  mill  while 
engaged  in  crushing  ore  for  the  defendants  was  $575 ; 
that  defendants  had  paid  $1304.20  for  such  work,  and 
prayed  for  the  recovery  of  $729.20,  the  excess  so 
claimed. 

The  theory  of  the  plaintiff  is  that  the  defendants  for- 
feited their  right  to  a  conveyance  of  the  mill  and  aban- 
doned their  claim  thereto  by  failing  to  pay  the  balance 
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due  for  milling  the  ore.  The  defendants  pleaded  that 
they  would  have  made  this  payment  if  the  plaintiff  had 
deposited  the  tftle  papers  in  escrow,  as  agreed.  It  ap- 
pears that  each  party  charges  the  first  default  upon 
the  other,  and  neither  party  now  asks  to  have  the 
agreement  for  the  transfer  of  the  property  specifically 
enforced. 

The  motion  for  judgment  upon  the  pleadings  should 
have  been  denied.  The  agreement  to  pay  a  certain 
price  per  ton  for  milling  the  ore  and  the  agreement  to 
sell  the  property  were  but  related  parts  of  an  entire 
contract.  The  court  can  not  say  that  one  agreement 
would  have  been  made  without  the  other. 

The  contention  of  the  plaintiff  that  he  was  not  re- 
quired to  place  the  bill  of  sale  and  evidence  of  title  in 
escrow  until  the  expiration  of  the  one  hundred  days 
can  not  be  sustained.  The  agreement  to  deposit  these 
papers  with  the  contract  fairly  implies  that  it  was  to 
be  done  contemporaneously  with  the  delivery  of  that 
instrument,  or  at  least  within  a  reasonable  time  there- 
after. The  plaintiff  was  therefore  in  default  before 
the  defendants  failed  to  make  the  payment  which  this 
action  was  brought  to  enforce.  The  petition  did  not 
allege  a  waiver  of  this  condition  or  excuse  for  its  non- 
performance. 

The  defendants'  counter-claim  might  be  considered 
analogous  to  a  claim  to  recover  money  paid  or  prop- 
erty delivered  upon  a  contract  broken  by  an  adverse 
party,  and  rescinded  for  such  breach  upon  the  election 
of  the  claimant.  (Wright  v.  Dickinson,  67  Mich.  580; 
Vallentyne  v.  Immigration  Land  Co.,  95  Minn.  195.) 
It  is  really  a  claim  for  damages  (although  that  term 
is  not  used),  limited  by  the  prayer  to  the  amount  of 
net  profits  in  operating  the  mill,  included  in  the  pay- 
ments that  have  been  made.  Such  profits  would  have 
inured  to  the  benefit  of  the  defendants  if  the  agree- 
ment had  been  performed,  and  the  plaintiff  can  not 
base  a  right  thereto  on  his  own  default.    The  amount 
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of  such  damages,  however,  if  any,  to  be  recouped  or 
recovered  under  the  pleading  and  proof,  if  the  issue 
should  be  determined  in  favor  of  the  defendants,  is  not 
material  to  the  question  here  presented,  and  precise 
rules  for  the  determination  of  such  damages  need  not 
be  stated.  It  is  sufficient  to  say  that  there  was  an 
issue  of  fact  to  be  determined  before  any  judgment 
could  properly  be  rendered  for  either  party. 

The  defendants  insist  that  their  allegation  that  the 
plaintiff  had  no  title  when  the  contract  was  made  was 
also  a  good  defense.  This  contention  can  not  be  sus- 
tained. The  plaintiff  was  only  bound  under  this  con- . 
tract  to  have  a  good  title  at  the  time  of  delivery  of 
possession. 

The  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings. 


M.  ToPPLER  v.  C.  C.  Kesinger,  as  Administrator,  etc. 

No.  16,107. 
SYLLABUS  BY  THE  COURT. 

Administrator's  Bond — Liability  of  Surety,  An  administrator 
with  the  will  annexed  died  in  office  without  having  accounted 
for  money  which  he  had  collected  belonging  to  the  testator's 
estate.  His  successor  obtained  judgm^t  in  the  district  court 
against  his  administrator  for  the  sum  found  to  be  due.  The 
judgment  was  presented,  allowed  and  classified  in  the  probate 
court  as  a  claim  against  his  estate,  but  no  order  was  issued 
upon  his  administrator  for  its  payment,  and  it  was  not  paid. 
Held,  such  an  order  is  not  a  condition  precedent  to  recovery 
against  the  sureties  on  his  bond. 

Error  from  Leavenworth  district  court;  James  H. 
GUiLPATRiCK,  judge.  Opinion  filed  July  3,  1909.  Af- 
firmed. 

Hatvn  &  Wendorff,  for  the  plaintiff  in  error. 
WUKam  DiU,  for  the  defendant  in  error. 


Digitized  by  VjOOQ IC 


560  SUPREME  COURT  OF  KANSAS. 

Tofiler  v.  Kesinger. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J.:  Rotzell  died  testate,  and  Markart  was 
appointed  administrator  with  the  will  annexed.  Tof- 
fler  became  surety  on  the  administration  bond.  Mark- 
art  died  without  having  completed  the  settlement  of 
Rotzeirs  estate.  Kesinger  was  then  appointed  admin- 
istrator with  the  will  annexed  of  the  Rotzell  estate, 
and  Ackenhausen  was  appointed  administrator  of  Mark- 
art's  estate.  Kesinger,  as  administrator,  sued  Acken- 
hausen, as  administrator,  in  the  district  court  for 
money  collected  by  Markart  belonging  to  Rotzell's 
estate,  and  judgment  was  rendered  in  Kesinger 's  favor. 
The  judgment  was  presented  to  the  probate  court  and 
duly  allowed  and  classified  as  a  claim  against  Markart's 
estate.  No  probate  court  order  upon  Ackenhausen  to 
pay  the  claim  was  made,  and  it  was  not  paid.  Kesinger, 
as  administrator,  then  sued  Toffler,  the  surety  on  Mark- 
art's  bond,  for  the  amount  of  the  judgment,  and  re- 
covered. Toffler  prosecutes  error,  and  the  sole  question 
is  whether  the  bond  was  broken  upon  non-pajrment  of 
the  judgment  although  the  probate  court  had  issued  no 
order  upon  Ackenhausen  to  pay  it. 

Markart's  death  ended  his  right  to  the  unadminis- 
tered  assets  of  the  Rotzell  estate,  and  none  of  them 
passed  to  his  estate  or  to  its  administrator.  Upon 
Kesinger's  appointment  and  qualification  he  became  by 
law  entitled  to  all  of  .them,  including  any  balance  which 
might  be  due  from  Markart.  It  required  no  order  of 
court  to  vest  title  and  right  of  possession  in  Kesinger, 
and  just  as  soon  as  the  balance  due  from  Markart  was 
finally  adjudicated  the  law  made  it  immediately  due 
and  payable  without  further  ceremony.  Ackenhausen 
bore  no  dRcial  relation  whatever  to  the  Rotzell  estate, 
and  had  no  concern  with  it  beyond  securing  for  Mark- 
art's  estate  all  allowances  to  which  Markart  would  have 
been  entitled  and  seeing  that  the  true  balance  was 
stated.    When  an  executor  or  administrator  resigns  or 
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is  removed  his  offieial  relation  to  the  estate  he  repre- 
sented is  not  wholly  terminated ;  for  many  purposes  he 
is  regarded  as  still  acting,  and  the  probate  court  re- 
tains jurisdiction  over  him.  But  Ackenhausen  was  not 
substituted  for  Markart  in  the  administration  of  Rot- 
zell's  estate.  The  conmion-law  rule  in  this  respect  has 
been  abrogated,  and  when  an  executor  or  administrator 
dies  an  administrator  with  the  will  annexed,  or  other- 
wise, must  be  appointed,  as  was  done  in  this  case. 
(Gen.  Stat.  1901,  §§  2815,  2829,  2914.)  The  probate 
court  may  have  had  jurisdiction  to  make  many  orders 
upon  Ackenhausen  in  connection  with  the  settlement 
of  the  Rotzell  estate,  but  not  upon  him  as  the  represent- 
ative of  that  estate.  In  no  sense  did  he  stand  for  the 
Rotzell  estate  as  Markart  stood  for  it.  He  did  not  be- 
come the  principal  of  Markart's  bond.  It  may  be  con- 
ceded that  Ackenhausen's  bondsmen  would  not  be  liable 
for  his  default  in  paying  the  claim  against  Markart's 
estate  unless  an  order  of  disbursement  had  previously 
been  made.  It  mi^t  take  all  of  Markart's  assets  to 
pay  claims  of  a  superior  class.  It  might  be  necessary 
to  prorate  with'  other  claims  of  the  same  rank.  Until 
the  probate  court  determined  all  questions  of  this  char- 
acter and  directed  Ackenhausen  how  to  proceed  no  duty 
to  pay  could  arise,  so  far  as  the  administration  of  his 
own  trust  is  concerned.  But  whatever  the  situation  or 
ability  to  respond  of  Markart's  estate,  the  legal  obliga- 
tion to  reimburse  the  Rotzell  estate  became  absolute 
the  moment  the  sum  due  was  finally  ascertained,  and 
Markart's  bond  was  given  to  secure  performance  of 
this  obligation.  If  the  rule  were  otherwise  the  settle- 
ment of  the  Rotzell  estate  might  be  embarrassed  in- 
definitely and  insufferably,  awaiting  orders  necessarily 
conditioned  upon  the  vicissitudes  of  the  Markart  estate. 
All  that  is  required  in  cases  of  this  character  is  a 
final  judgment  establishing  the  liability  of  the  princi- 
pal in  the  bond  for  assets  received,  unadministered  and 
unaccounted  for.    An  order  in  the  nature  of  an  order 
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for  distribution  has  no  proper  function  to  perform. 
This  was  shown  in  the  case  of  Slagle  v.  Entrekin,  44 
Ohio  St.  637.  There  an  administrator  resigned.  His 
accounts  were  adjusted  in  the  probate  court,  the 
amount  of  his  indebtedness  to  the  estate  was  ascer- 
tained, and  an  order  was  made  upon  him  to  pay  it.  In 
an  action  on  his  bond  the  sureties  contended  that  it  was 
error  to  make  the  order.  The  court  held  otherwise,  on 
the  ground  the  order  was  not  one  of  distribution  but 
merely  a  part  of  the  formal  declaration  of  the  adminis- 
trator's liability.    The  opinion  rea<Js : 

"Where  upon  the  settlemeait  of  the  accounts  of  an 
administrator  or  executor,  who  has  resigned  or  been 
removed,  the  amount  due  from  him  to  the  estate  has 
been  ascertained  and  determined  by  the  probate  court, 
it  is  not  error  in  the  court  to  order  its  payment  to  his 
successor  in  the  administration  of  the  estate.  It  is  not 
an  order  of  distribution,  but  a  judgment  in  favor  of 
the  estate  against  him  upon  the  settlement  of  his  ac- 
counts for  assets  received  and  unadministered,  and  to 
which,  under  section  6020,  Revised  Statutes,  the  suc- 
ceeding administrator  is  entitled."    (Page  640.) 

The  principle  is  illustrated  in  the  case  of  Nevitt  v. 
Woodburn,  160  111.  203.  At  the  time  the  liability  of  a 
removed  executor  was  finally  established  an  adminis- 
trator de  bonis  non  had  not  been  appointed.  In  affirm- 
ing a  judgment  against  the  sureties  on  the  bond  the 
court  said : 

"It  is  said  that  the  judgment  against  Ege  for  the 
amount  due  from  him  on  his  final  report  did  not  order 
such  amount  to  be  paid  to  the  administrator  de  bonis 
non.  We  do  not  regard  this  as  material.  The  adminis- 
trator de  bonis  non  had  not  been  appointed  when  the 
judgment  was  rendered.  It  was  found  that  the  amount 
which  he  owed  was  due  to  the  estate  of  the  deceased, 
and  this  was  sufficient."   (Page  213.) 

If  it  should  be  admitted  that  if  Markart's  accounts 
had  been  adjusted  in  the  probate  court  and  the  amount 
of  his  indebtedness  had  been  ascertained  there  the  ad- 
judication of  liability  by  that  court  would  not  have 
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been  complete  without  a  formal  order  to  pay,  the  dis« 
trict  court  took  the  place  of  the  probate  court  for  every 
purpose  of  the  proceeding.  It  did  not  assume  jurisdic- 
tion merely  to  state  the  account  as  a  referee  might 
have  done,  but  to  administer  complete  relief.  It  made 
a  full  judicial  determination  and  declaration  of  Mark- 
art's  liability,  and  its  award  of  judgment  for  the 
amount  found  to  be  due  constituted  a  sufficient  direc- 
tion to  pay  so  far  as  fixing  the  liability  of  Markart's. 
sureties  is  concerned.  Kesinger  might,  if  he  so  de- 
sired, prove  up  his  judgment  in  the  probate  court  and 
have  it  allowed  and  classified  as  a  claim  against  Mark- 
art's  estate,  but  he  was  not  bound  to  do  so  before  pro- 
ceeding against  Markart's  bondsmen,  much  less  await 
an  order  for  its  payment  which  would  necessarily  de- 
pend upon  the  condition  of  Markart's  estate  and  the 
progress  made  in  its  settlement. 

The  surety  relies  upon  the  two  cases  of  Stratton  v. 
McCandless,  27  Kan.  296,  and  Hudson  v.  Barratt,  62 
Kan.  137,  but  as  shown  in  the  case  of  Surety  Co.  v. 
Piatt,  67  Kan.  294,  those  .decisions  merely  go  to  the 
extent  of  holding  that  where  an  estate  is  unsettled  and 
the  probate  court  still  has  jurisdiction  of  the  adminis- 
trator himself  his  liability  ought  to  be  determined  ia 
that  court  before  action  is  taken  against  his  sureties. 

The  judgment  of  the  district  court  is  affirmed. 


Digitized  by 


Google 


^64  SUPREME  COURT  OF  KANSAS. 

Fetzer  v.  Williams. 


Fbtzer  &  Co.,  a  Partnership,  etc.,  v.  F.  N.  Williams. 

No.  16.108. 
SYLLABUS  BY  THE  COURT. 

1.  Plbadings — Inconsistent  Allegations — Demurrer,  A  party 
can  not  rely  at  the  same  time  on  inconsist^it  defenses,  but 
inconsistent  allegations  do  not  render  a  pleading  demurrable. 

2.  Amendment — Election  of  Remedies,     No  violation  of 

the  rule  that'  the  adoption  of  one  of  two  inconsistent  r^nedies 

"  irrevocably  bars  a  resort  to  the  other  is  shown  by  a  journal 
«itry  which  describes  a  proceeding  as  the  allowance  by  the 
court  of  a  change  of  election  between  inconsistent  remedies, 
where  it  appears  that  what  actually  took  place  was  that  a 
party  was  permitted,  immediately  after  amaiding  his  plead- 
ing so  that  it  declared  that  prior  to  the  commencement  of  the 
action  he  had  adopted  one  of  two  repugnant  theories,  to 
change  the  amendment  so  as  to  make  it  allege  the  adoption 
of  the  other  theory. 

Error  from  Smith  district  court ;  Richard  M.  Pick- 
LER,  judge.    Opinion  filed  July  3, 1909.    Affirmed. 

W.  R.  Mitchell,  for  the  plaintiffs  in  error. 

L.  C.  Uhl,  and  L.  C.  Uhl,  jr.,  for  the  defendant  in 
^rror. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  Fetzer  &  Co.  brought  action  against 
F.  N..  Williams,  June  2,  1906,  to  recover  the  unpaid 
portion  of  the  agreed  purchase-price  of  some  farm  ma- 
chinery. In  defense  he  asserted  that  he  had  been 
damaged  by  a  breach  of  warranty  in  a  larger  amount 
than  the  sum  sued  for.  His  contention  was  sustained 
and  he  recovered  a  judgment,  from  which  the  plain- 
tiffs prosecute  error. 

The  answer  was  attacked  by  general  demurrer,  by 
motion  for  a  judgment  on  the  pleadings,  and  by  objec- 
tion to  the  introduction  of  evidence,  on  the  ground 
that  some  of  its  averments  were  based  on  the  theory 
that  the  defendant  had  rescinded  the  contract  of  pur- 
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chase  and  were  necessarily  inconsistent  with  others 
which  assumed  that  he  had  chosen  to  affirm  it.  Incon- 
sistency in  the  allegations  of  a  pleading,  however,  is 
not  a  defect  which  can  be  reached  by  demurrer  (Munn 
V.  Taulnum,  1  Kan.  254 ;  Crans  v.  Francis,  Treas.,  &c., 
24  Kan.  750,  754),  much  less  by  either  of  the  other 
methods  indicated.  The  further  contention  is  made 
that  the  answer  failed  to  state  a  defense  on  the  re- 
scission theory  because  it  did  not  allege  a  return  of  the 
property  or  an  offer  to  return  it,  and  failed  to  state 
one  on  any  other  theory  because  all  the  items  of  dam- 
age alleged  were  such  as  could  be  recovered  only  upon 
a  disaffirmance  of  the  contract.  The  pleading  did 
state  in  substance,  however,  that  the  machinery,  al- 
though warranted  to  do  efficiently  the  work  for  which 
it  was  intended,  proved  worthless  and  unfit  for  that 
purpose,  and  these  allegations  alone  rendered  an  at- 
tack by  demurrer  futile. 

The  trial  court  refused  to  strike  from  the  answer 
allegations  as  to  the  purpose  for  which  the  machinery 
was  purchased.  As  this  purpose  was  stated  to  be  the 
same  for  which  the  machinery  was  intended,  the  error 
in  this  respect,  if  any,  was  immaterial.  A  request  to 
strike  out  various  items  of  damage  was  also  denied, 
biit  as  the  jury  were  afterward  directed  to  disregard 
them  no  prejudice  resulted  from  this  ruling. 

The  most  serious  question  presented  relates  to  pro- 
ceedings which  are  thus  described  in  the  journal  entry : 

"The  plaintiffs  .  .  .  made  a  motion  to  require 
the  defendant  to  elect  as  to  whether  he  affirms  the 
contract  and  stands  on  the  warranty  or  rescinds  the 
contract  and  prosecutes  his  action  as  one  for  damages, 
and  the  court  .  .  .  sustained  said  motion  and  re- 
quired the  defendant  to  make  his  election.  And  the 
defendant  then  elected  to  proceed  as  for  a  rescission 
of  the  contract,  and  amended  his  amended  answer 
.  .  .  by  writing  therein  .  .  .  the  words  'de- 
fendant now  and  has  ever  since  October,  1905,  dis- 
affirmed said  contract.'  .  .  .  And  thereupon  and 
immediately,  and  before  any  further  proceedings  were 
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had,  the  defendant  asked  that  he  be  allowed  to  change 
his  election,  and  the  change  of  election  was  allowed  by 
the  court  and  the  defendant  elected  to  affirm  the  con- 
tract and  stand  on  the  warranty,  and  asked  to  amend 
his  amended  answer  by  striking  out  all  allegations 
in  said  amended  answer  alleging  a  rescission  6f  the 
contract  and  by  inserting  the  following  amendment 
therein:  'Defendant  is  now  and  has  ever  since  Oc- 
tober, 1905,  and  before,  affirmed  said  contract' " 

The  plaintiffs  assert  and  the  defendant  denies  that 
these  proceedings  show  a  violation  of  the  rule  that 
"the  definite  adoption  of  one  of  two  or  more  incon- 
sistent remedies,  by  a  party  cognizant  of  the  material 
facts,  is  a  conclusive  and  irrevocable  bar  to  his  resort 
to  the  alternative  remedy."  (7  Encyc.  PI.  &  Pr.  364.) 
If  the  conduct  of  the  defendant  described  in  the  entry 
must  be  taken  to  have  been  literally  and  exactly  just 
what  it  is  there  called — an  election  to  rescind  the  con- 
tract— ^the  case  would  fall  within  at  least  the  letter  of 
the  rule  as  stated.  But  the  matter  must  be  determined 
by  what  the  defendant  really  did — ^not  by  the  name 
given  to  his  action  in  the  record  made  of  it.  A  stage 
was  not  reached  in  the  progress  of  the  trial  where  it 
was  a  function  of  the  court  in  so  many  words  to  re- 
quire the  defendant  to  elect  to  affirm  or  disaffirm  the 
contract  sued  upon  by  the  plaintiffs.  He  was  sup- 
posed to  have  done  that  before  answering.  But  as  hia 
pleading  did  not  make  clear  which  course  he  had 
chosen,  it  was  proper  that  before  trial  the  issues  should 
be  more  clearly  defined.  The  motion  made  by  the 
plaintiffs  and  sustained  by  the  court  necessarily  had 
reference  to  the  settlement  of  the  pleadings — ^that  was 
the  matter  under  consideration.  It  must  be  inter- 
preted either  as  a  motion  to  require  the  defendant  to 
elect  to  rely  upon  one  or  the  other  of  two  inconsistent 
portions  of  the  answer,  or  a  motion  to  make  the  an- 
swer definite  and  certain  by  so  amending  it  as  to  indi- 
cate plainly  which  of  two  inconsistent  theories  it  was 
intended  to  present.    What  was  actually  done  by  the 
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defendant  under  the  order  of  the  court  was  to  amend 
his  answer  by  making  certain  changes,  the  important 
one  being  the  addition  of  an  averment  that  ever  since 
a  certain  date  prior  to  the  commencement  of  the  ac- 
tion he  had  disaffirmed  the  contract.  True,  this  change 
indicated  a  purpose  to  stand  upon  the  theory  of  dis- 
affirmance, but  it  did  not  constitute  in  itself  an  election 
— ^the  words  added  recited  that  an  election  had  been 
made  long  before.  What  the  court  then  did  was  not  to 
allow  an  actual  change  of  election  between  inconsistent 
remedies,  but  to  allow  a  change  in  the  form  of  expres- 
sion by  which  the  defendant  undertook  to  declare 
what  choice  he  had  previously  made.  Inconsistency 
in  pleading  is  not  tolerated,  but  this  does  not  mean 
that  a  party  who  has  by  inadvertence  or  mistake 
pleaded  the  existence  of  a  fact  may  not  thereafter  by 
consent  of  the  court  make  an  amendment  denying  it 
or  asserting  the  contrary,  and  that  is  all  that  the  rec- 
ord quoted  necessarily  shows  to  have  taken  place  in 
this  case. 

As  already  indicated,  the  answer  showed  some  min- 
gling of  inconsistent  theories.  The  defendant,  upon  the 
strength  of  an  expression  from  section  722  of  the  third 
edition  of  Pomeroy's  Code  Remedies,  quoted  but  not 
acted  upon  in  De  lAssa  v.  Coal  Co.,  59  Kan.  319,  sug- 
gests that  an  objection  to  defenses  in  an  answer  upon 
the  ground  of  their  inconsistency  can  never  be  sus- 
tained. There  is  an  apparent  conflict  in  the  authori- 
ties on  this  question.  (1  Encyc.  PI.  &  Pr.  855,  856; 
81  Cyc.  148.)  Many  of  the  cases  cited,  however,  in 
reality  merely  decide  that  the  particular  defenses 
under  consideration  were  not  in  fact  inconsistent. 
The  seeming  difference  of  opinion  is  also  in  part  ac- 
counted for  by  the  fact  that  some  of  the  courts  apply 
the  term  "inconsistent"  to  defenses  which  are  not  so 
in  fact.  The  decisions  are  elaborately  reviewed  in 
Seattle  National  Bank  v.  Carter,  13  Wash.  281,  and  in 
a  note  thereto  in  48  L.  R.  A.  177.    This  court  has  long 
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been  committed  to  the  proposition  that  a  general  de- 
nial is  regarded  as  modified  by  admissions  made  in 
stating  a  special  defense,  which  is  only  an  application 
of  the  broader  principle  that  every  pleading  must  be 
consistent  with  itself.  (Albert  Wiley  v.  Keokuk,  6  Kan. 
94;  Butler  v.  Kavlback,  8  Kan.  668.)  The  plaintiffs, 
had  a  right  to  require  all  inconsistency  to  be  elimi- 
nated from  the  answer,  but  as  they  made  no  attack 
upon  it  except  in  the  manner  already  stated,  and  as. 
the  cause  was  finally  submitted  to  the  jury  distinctly 
upon  the  theory  of  an  affirmance  of  the  contract,  no- 
ground  for  a  reversal  of  the  judgment  is  shown. 

Other  questions  are  raised  based  upon  the  claim 
that  the  verdict  was  not  supported  by  the  evidence* 
We  do  not  think,  however,  that  there  was  an  entire 
lack  of  evidence  upon  any  point  essential  to  a  recovery 
by  the  defendant.    The  judgment  is  affirmed. 


Theodore  R.  Converse,  as  Receiver,  etc.,  v. 
J.  H.  Elward. 

No.  16.110. 
SYLLABUS  BY  THE  COURT. 

Corporations — Stockholders*  Liability — Suspension  of  Statute  of 
Limitation.  Where  the  receiver  of  an  insolvent  corporation  is 
charged  with  the  duty  of  enforcing  the  individual'  liability 
of  the  stockholders  for  the  benefit  of  the  creditors,  by  means  of 
assessments  ordered  by  the  court  appointing  him,  and  a  sec- 
ond assessment  becomes  necessary  because  the  order  making 
the  first  one  was  reversed  as  to  a  part  of  the  stockholders, 
whom  the  court  of  last  resort  held  not  to  be  liable,  the  statute 
of  limitation  does  not  run  against  an  action  to  enforce  such 
second  assessment  during  the  pendency  of  the  litigation  to  de- 
termine the  validity  of  the  first  one. 

Error  from  Reno  district  court;  Peter  J.  Galle, 
judge.    Opinion  filed  July  3,  1909.    Reversed. 
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STATEMENT. 

This  action  was  commenced  in  the  district  court  of 
Reno  county,  August  10,  1907.  An  amended  petition 
containing  two  causes  of  action  was  filed  November  8,^ 
1907.  To  this  petition  as  amended  a  demurrer  was 
filed,  on  the  ground  that  the  petition  showed  on  its  face 
that  action  upon  each  count  was  barred  by  the  statute 
of  limitations.  The  court  sustained  the  demurrer  as  to 
both  counts  and  dismissed  the  action.  To  reverse  this 
ruling  the  case  comes  here. 

The  first  count  of  the  petition  alleged,  in  substance, 
that  in  1886  the  defendant  became  the  owner  of  twenty 
shares  of  the  common  stock  of  the  Minnesota  Thrasher 
Manufacturing  Company,  and  henceforth  continued  ta 
be  such  owner;  that  the  capital  stock  of  the  company 
was  of  the  par  value  of  $60  per  share;  that  the  com- 
pany was  a  corporation  organized  under  the  laws  of 
Minnesota;  that  in  May,  1901,  the  Merchants'  National 
Bank  of  St.  Paul  recovered  a  judgment  against  it,  and 
an  execution  thereon  was  returned  wholly  unsatisfied; 
that  in  August,  1901,  the  bank  commenced  an  action  in 
accordance  with  the  statutes  of  Minnesota,  in  the  dis- 
trict court  of  Washington  county,  Minnesota,  for  the 
sequestration  of  the  property  and  effects  of  the  corpora- 
tion, and  thereupon  a  judgment  of  sequestration  was 
rendered  and  the  plaintiff,  Theodore  R.  Converse,  was 
appointed  receiver ;  that  the  receiver  duly  qualified,  and 
on  September  3,  1901,  the  court  made  an  order  in  that 
action  requiring  the  creditors  of  the  corporation  to  be- 
come parties  thereto  and  to  exhibit  their  claims ;  that 
pursuant  to  this  order  claims  to  the  amount  of  $443,- 
752.17  were  exhibited  and  allowed  by  the  court.  The 
petition  set  forth  in  full  chapter  272  of  the  Laws  of 
Minnesota  of  1899.  Further  allegations  showed  that, 
proceeding  under  this  act,  the  receiver  filed  his  applica- 
tion in  court  for  an  order  for  a  ratable  assessment  upon 
the  stockholders  of  the  corporation  for  such  an  amount. 
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proportion  or  percentage  on  each  share  of  stock  as  the 
court  should  deem  proper;  that  at  the  same  time  the 
court  made  an  order  requiring  notice  to  be  published 
and  served  upon  the  several  stockholders  by  mail,  as 
required  by  the  statute  pleaded,  which  order  was  fully 
complied  with ;  that  on  December  10,  1902,  after  hear- 
ing evidence  on  the  part  of  the  receiver  and  the  object- 
ing stockholders,  the  court  ordered  an  assessment  of 
thirty-six  per  cent,  of  the  par  value  of  each  share  of 
stock,  being  $18  per  share;  that  the  order  required 
pajonent  of  the  assessment  within  thirty  days  from  that 
date,  and  upon  the  failure  of  a  stockholder  to  comply 
therewith  the  receiver  was  authorized  to  collect  the 
amount  due  by  suit  or  otherwise;  that  this  defendant 
was  given  the  notice  required  by  the  statute  and  the 
order  of  the  court.  The  plaintiff  asked  judgment  on 
this  cause  of  action  for  $360,  and  interest. 

For  a  second  cause  of  action  the  plaintiff  made  all  the 
allegations  of  fact  in  the  first  count  a  part  of  the  sec- 
ond count,  and  further  alleged  that  the  district  court 
of  Washington  county,  Minnesota,  on  the  application  of 
the  plaintiff  and  after  due  notice  thereof  to  all  the  par- 
ties interested,  and  after  a  hearing,  ordered  a  second 
assessment  of  sixty-four  per  cent.,  or  $32,  on  each 
share  of  stock;  that  this  order  was  made  June  11, 1907, 
and  required  the  pajonent  of  the  amount  assessed 
within  thirty  days  of  that  date;  that  there  was  due 
from  the  defendant  $640  by  reason  of  that  assessment, 
which  the  defendant,  although  demand  therefor  was 
made  upon  him,  had  failed  to  pay.  In  this  count  the 
plaintiff  alleged  that  he  had  proceeded  with  diligence 
to  execute  the  orders  of  assessment;  that  promptly 
after  the  first  assessment  he  had  recovered  judgments 
against  certain  national  banks,  as  stockholders,  for  the 
amount  of  that  assessment;  that  those  judgments,  if 
collected,  would  have  realized  a  sufficient  sum  to  pay 
the  indebtedness,  but  that  they  were  finally  reversed 
by  a  decision  of  the  supreme  court  of  the  United  States 
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holding  the  banks  exempt  from  liability  as  stockholders 
by  reason  of  the  fact  that  their  contracts  of  subscrip- 
tion were  ultra  vires;  that  this  decision  necessitated 
the  second  assessment,  which  was  made  promptly 
thereafter. 

The  defendant  demurred  to  the  petition  upon  the 
grounds,  first,  that  the  petition  did  not  state  a  cause  of 
action  in  either  count  against  the  defendant,  and,  sec- 
ond, that  both  the  first  and  second  causes  of  action  were 
barred  by  the  statute  of  limitations. 

The  court  sustained  the  demurrer  on  the  ground  that 
each  cause  of  action  was  barred.  The  plaintiff  elected 
to  stand  upon  his  petition  and  brings  the  case  here  for 
review,  the  court  having,  upon  such  election,  dismissed 
the  action  and  rendered  judgm'ent  against  the  plaintiff 
for  costs. 

Charles  Blood  Smith,  and  Samuel  Bamum,  for  the 
plaintiff  in  error ;  Davis,  Kellogg  &  Severance,  of  coun- 
sel. 

F.  L.  Martin,  F.  F.  Prigg,  and  C.  M.  Williams,  for 
the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  In  his  brief  the  plaintiff  practically  ad- 
mits the  correctness  of  the  ruling  as  to  the  first  count 
of  the  petition,  and  counsel  for  both  parties  concede 
that  the  three-year  statute  of  limitations  is  applicable  to 
the  second  cause  of  action. 

It  may  be  said,  by  way  of  premise  to  the  considera- 
tion of  the  authorities  cited,  that  the  receiver  of  an  in- 
solvent corporation  acts  in  a  fiduciary  relation  toward 
both  the  creditors  and  stockholders  of  the  insolvent  con- 
cern. The  creditors  justly  expect  him  to  endeavor  to 
make  the  assets  discharge  their  claims,  and,  if  need  be, 
and  there  be  an  obligation  on  the  stockholders  to  pay 
any  deficiency,  that  he  will  exercise  diligence  in  col- 
lecting the  amount  of  such  liability,  not  exceeding  the 

86— 80  KAN. 
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deficiency.  The  stockholders  also  look  to  him  to  realize 
as  much  as  possible  from  the  assets  to  pay  the  indebt- 
edness, and,  if  a  surplus  can  be  accumulated,  to  enlarge 
their  dividends.  If  it  becomes  necessary  in  order  to 
pay  debts  to  make  an  assessment  upon  the  stockholders, 
then  each  stockholder  looks  to  the  receiver  to  see  that 
every  other  solvent  stockholder  is  compelled  to  pay  his 
share,  to  the  end  that  no  other  assessment  may  become 
necessary.  The  receiver,  then,  was  acting  in  the  inter- 
est of,  and  in  a  sense  for,  the  defendant  in  prosecuting 
the  claims  for  contribution  against  the  national  banks, 
which  were  presumably  solvent.  The  banks  refused 
pajonent  of  the  assessment  against  them.  The  receiver 
promptly  brought  suits  and  obtained  favorable  judg- 
ments, and  upon  a  reversal  thereof  by  the  supreme 
court  of  the  United  States  promptly  applied  for  and 
obtained  from  the  court  having  jurisdiction  of  the  case 
the  order  for  the  second  assessment,  and  upon  the  re- 
fusal or  neglect  of  the  defendant  to  pay  it  brought  this 
action.  The  defendant  would  have  been  aggrieved  had 
the  first  assessment  been  for  one  hundred  per  cent,  on 
the  value  of  his  stock — ^nearly  three  times  the  amount 
apparently  necessary  to  discharge  the  remaining  obli- 
gations of  the  corporation. 

If  it  be  said  that  the  receiver  was  bound  to  know  the 
law  and  that  he  knew  when  the  national  banks  refused 
to  pay  the  assessment  that  they  were  not  liable  there- 
for, it  must  also  be  said  that  his  mistake  was  the  mis- 
take of  the  defendant  and  other  stockholders  for  whom 
he  was  then  acting  and  whose  interests  were  adverse  to 
those  of  the  national  banks.  The  receiver,  however, 
can  not  be  held  to  this  rule.  He  was  but  the  arm  of  the 
court,  and  was  obeying  its  direction.  If  the  prosecution 
of  the  claims  against  the  national  banks  occurred 
through  ignorance  of  the  law,  it  was  the  mistake  of  the 
court  by  whose  order  alone  he  was  empowered  to  act, 
and  is  not  attributable  to  him.  The  result  of  the  action 
against  the  national  banks  to  collect  the  first  assess- 
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ment  must  therefore  be  regarded  as  a  contingency  upon 
which  depended  the  right  of  the  Minnesota  district 
court  to  order  the  second  assessment.  If,  under  the 
first  assessment,  sufficient  money  could  be  obtained  to 
discharge  the  obligations  of  the  insolvent  corporation, 
there  was  no  occasion  for  making  a  second  assessment ; 
otherwise,  it  was  the  duty  of  the  court  to  make  a  sec- 
ond assessment. 

"A  contingent  claim  is  where  the  liability  depends 
upon  some  future  event,  which  may  or  may  not  happen, 
and  therefore  makes  it  now  wholly  uncertain  whether 
there  ever  will  be  a  liability."  (Adm'r  of  Sargent  v. 
Adm'r  of  KimbaU,  37  Vt.  320,  321.) 

(See,  also,  Stevens  v.  Stevens,  172  Mo.  28;  J  org  en- 
son  V.  Larson,  85  Minn.  134.) 

The  statute  of  Minnesota  which  was  pleaded  and 
made  a  part  of  the  petition  specifies  many  contingencies 
which  may  affect  the  amount  to  be  raised  by  an  assess- 
ment, and  then  provides  that  the  court  shall,  after  hear- 
ing the  parties  and  the  evidence  offered,  order  such  a 
ratable  assessment  upon  all  parties  liable  as  stockhold- 
ers as  appears  necessary,  considering  the  probable  sol- 
vency and  responsibility  of  the  stockholders  and  the 
probable  expense  of  collecting  such  assessment.  The 
statute  further  provides : 

"Whenever,  at  any  time  after  an  assessment  for  an 
amount  less  than  the  maximum  stockholder's  liability 
has  been  levied,  it  shall  appear,  by  petition  or  otherwise, 
and  after  hearing  as  hereinbefore  provided,  that  by 
reason  of  the  insolvency  of  stockholders,  or  for  any 
other  cause,  it  is  necessary,  or  for  the  interest  of  cred- 
itors, that  a  further  assessment  be  levied,  the  court 
shall  order  the  same  for  such  amount,  proportion  or 
percentage  as  it  may  deem  proper;  and  in  the  same 
manner,  and  with  like  effect,  at  any  time  thereafter  may 
levy  additional  assessments,  not  exceeding  in  the  aggre- 
gate the  maximum  stockholders'  liability."  (Rev.  Laws 
Minn.  1905,  §  3188.) 

It  appears,  then,  that  the  Minnesota  district  court 
was  expressly  authorized  by  the  law  of  the  state  to  de- 
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termine  when  the  contingencies  of  the  case  made  it 
necessary  to  order  a  second  assessment.  It  also  ap- 
pears by  the  petition  that  that  court  exercised  the 
power  conferred  by  statute  and  judicially  determined 
that  the  second  assessment  was  necessary,  and  accord- 
ingly ordered  it. 

The  defendant,  contending  that  the  action  is  barred 
on  the  second  count,  correctly  says  that  the  question  is 
to  be  determined  by  the  law  of  this  state.  (Rankin  v. 
Barton,  69  Kan.  629.)  He  also  relies  upon  the  case 
cited  and  the  case  of  A.  T.  &  S.  F.  Rid.  Co.  v.  Bur-> 
lingame  Tovmship,  36  Kan.  628,  as  authority  for  the 
proposition  that  the  cause  of  action  is  barred  under  the 
rule  that  where  some  preliminary  action  is  essential  to 
the  bringing  of  a  suit  upon  a  claim,  and  such  precedent 
action  devolves  upon  the  claimant,  he  can  not  prevent 
the  operation  of  the  statute  of  limitations  by  unneces- 
sary delay  in  taking  such  action. 

In  Rankin  v.  Barton,  supra,  Rankin  was  the  receiver 
of  a  national  bank,  and  brought  the  suit  against  a  stock- 
holder of  the  bank  upon  an  assessment  made  by  the 
comptroller  of  the  currency.  The  duty  of  taking  an 
accounting,  and  making  an  assessment  if  necessary, 
devolved  upon  the  comptroller,  and,  the  right  of  ac- 
tion therein  not  arising  until  such  action  had  been 
taken,  the  rule  was  laid  down  as  above  stated.  That 
action  was  brought  upon  a  second  assessment,  nine 
years  after  the  insolvency  of  the  bank  and  eight  years 
after  the  first  assessment  had  been  made.  No  reason 
was  given  for  the  long  delay,  and  in  the  absence  of  such 
reason  it  was  held  that  the  delay  was  unreasonable  and 
the  action  was  barred.  It  is  apparent  that  that  case 
was  very  different  from  this,  and  under  the  rule  there 
promulgated  the  question  in  this  case  is  whether  the 
reason  pleaded  shows  the  delay  to  have  been  reasonable. 

In  A.  T.  &  S.  F.  Rid.  Co.  v.  Burlingame  Township, 
supra,  which  was  an  action  by  the  township  to  recover 
damages  against  the  railroad  company  resulting  from 
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the  manner  of  the  building  of  its  railroad  across  a  pub- 
lic highway,  a  preliminary  proceeding  to  have  the  dam- 
ages appraised  was  necessary.  The  township  trustee 
applied  to  the  commissioners  in  June,  1884,  for  the 
appointment  of  appraisers  of  the  damages,  a  report  of 
the  appraisers  was  made,  and  the  action  was  brought 
by  the  township  against  the  company  within  less  than  a 
year  thereafter.  To  the  petition  of  the  plaintiff,  which 
set  forth  no  reason  for  the  delay,  the  defendant  an- 
swered that  the  railroad  had  been  constructed  in  1869, 
about  fifteen  years  before  the  bringing  of  the  action, 
and  that  the  action  was  barred.  The  plaintiff  de- 
murred to  the  answer.  The  district  court  overruled  the 
demurrer,  and  this  court  reversed  the  ruling.  The  sec- 
ond paragraph  of  the  syllabus  reads : 

"Where  preliminary  action  is  essential  to  the  bring- 
ing of  an  action  upon  a  claim  such  as  is  required  of  the 
township  trustee  in  chapter  105  of  the  Laws  of  1876, 
and  such  precedent  action  rests  with  the  claimant,  he 
can  not  prevent  the  operation  of  the  statute  of  limita- 
tions by  long  and  unnecessary  delay  in  taking  such 
action ;  but  the  statute  will  begin  to  run  in  a  reasonable 
time  after  he  could  by  his  own  act  have  perfected  his 
right  of  action ;  and  such  reasonable  time  will  not  in  any 
event  extend  beyond  the  statutory  period  fixed  for  the 
bringing  of  such  an  action."     (36  Kan.  628.) 

The  defendant  herein  construes  the  last  clause  of 
that  syllabus  to  mean  that  under  no  circumstances 
whatever  could  the  time  of  bringing  the  precedent  ac- 
tion be  delayed  beyond  the  statutory  period.  The  lan- 
guage should  be  read  and  understood  in  connection  with 
the  context.  We  take  its  true  meaning  to  be  as  fol- 
lows: Where  the  duty  to  take  the  preliminary  action 
rests  Upon  the  claimant  he  can  not  prevent  the  opera- 
tion of  the  statute  of  limitations  by  long  and  unneces- 
sary delay  in  taking  such  action,  but  in  such  case  the 
statute  of  limitations  will  begin  to  run  in  a  reasonable 
time  after  the  claimant  could  have  taken  the  prelim- 
inary action,  and  unnecessary  inaction  for  the  full 
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period  of  limitation  always  amounts  to  an  unreasonable 
delay. 

The  rule  leaves  the  question  pending  here  to  be,  Did 
the  bringing  of  the  precedent  action  rest  upon  the  re- 
ceiver, and  was  the  delay  unnecessary?  In  the  Bur- 
lingame  case  the  precedent  action  was  wholly  within 
the  control  of  the  township  trustee.  In  this  case  the 
precedent  action  was  not  wholly  within  the  control  of 
the  receiver.  In  that  case  no  reason  whatever  was 
given  for  the  delay.  In  this  case  a  very  tangible 
reason  affecting  the  rights  of  the  defendant  and  other 
stockholders  is  given.  The  making  of  the  second  as- 
sessment did  not  rest  with  the  receiver.  After  his  ap- 
pointment he  promptly  applied  to  the  district  court  to 
make  the  first  assessment.  The  court  decided  the  assess- 
ment was  necessary,  fixed  the  rate  which  appeared  to 
it  sufficient,  and  ordered  the  receiver  to  proceed  to  col- 
lect any  amounts  not  paid  within  thirty  days.  The  re- 
ceiver proceeded  to  obey  the  order  without  apparent 
delay,  and  when  the  adverse  decision  was  rendered 
promptly  applied  for  another  assessment.  Although 
considerable  time  elapsed  between  the  first  and  second 
assessments,  we  think  it  can  not  be  said  as  a  question 
of  law  that  the  delay  was  unreasonable  or  unnecessary. 
The  statute  of  limitations,  then,  did  not  begin  to  run 
until  the  second  assessment  was  made,  and  this  action 
was  commenced  within  three  years  thereafter. 

It  is  urged  that  a  statutory  liability  of  a  stockholder 
created  by  the  laws  of  another  state  should  not  be  en- 
forced by  the  courts  of  this  jurisdiction.  The  liability 
is  not  pleaded  as  statuory,  but  as  arising  from  the  con- 
tract of  subscription  for  the  stock.  (Rankin  v.  Barton, 
69  Kan.  629,  633.)  Nor  was  this  the  ground  of  the  de- 
murrer or  of  the  ruling  of  the  court  thereon.  (Mentzer 
V.  Burlingame,  71  Kan.  581.) 

The  order  sustaining  the  demurrer  to  the  second 
cause  of  action  and  the  order  of  dismissal  are  reversed, 
and  the  case  is  remanded  for  further  proceedings  in 
accordance  herewith. 
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J.  M.  Walbridge  v.  Christiann  Walbridge. 

No.  16.111. 
SYLLABUS  BY  THE  COURT. 

1.  Damages — Motive  of  the  Wrong-doer — Materiality,  In  civil 
actions  for  damages  the  motive,  design  or  intent  of  the  de- 
fendant becomes  material' only  where  the  act  which  occasions 
the  injury  is  not  unlawful  or  where  it  affects  the  amount  of 
recovery. 

2. Aeeault  and  Battery — Natural  and  Proximate  Conee- 

quences.  In  an  action  for  damages  for  assault  and  battery 
the  defendant  is  liable  for  all  the  natural  and  proximate  con- 
sequences of  his  wrongful  act,  whether  the  consequences  have 
been  foreseen  or  the  injuries  are  more  serious  than  were  in- 
t^ided. 

Error  from  Jefferson  district  court;  Marshall  Gep- 
HART,  judge.    Opinion  filed  July  3,  1909.    AflBrmed. 

D.  H.  Morse,  and  Henry  Keeler,  for  the  plaintiff  in 
error. 

H.  T.  Phinney,  Oscar  Raines,  and  Daniel  L.  Stanley, 
for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  Christiann  Walbridge  sued  J.  M.  Wal- 
bridge to  recover  damages  for  assault  and  battery. 
The  petition  alleged  that  he  struck  her  a  blow  with  his 
fist,  which  destroyed  the  sight  of  one  of  her  eyes.  The 
defendant's  answer  admitted  that  he  struck  the  plain- 
tiff, but  claimed  that  she  first  assaulted  him,  and  that 
he  acted  in  self-defense  and  had  no  deliberate  intention 
of  doing  her  physical  injury.  The  reply  was  a  general 
denial. 

The  plaintiff's  evidence  tended  to  prove  that  the  as- 
sault was  made  by  the  defendant,  and  was  wanton  and 
unprovoked,  while  his  evidence  tended  to  prove  that 
the  plaintiff  was  the  aggressor.  He  testified  that  he 
had  no  intention  of  inflicting  any  permanent  injury  on 
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the  plaintiff,  and  that  he  struck  her  solely  to  prevent 
her  from  assaulting  him.  The  undisputed  evidence  is 
that  the  plaintiff  suffered  a  permanent  injury  in  the 
loss  of  an  eye.  The  jury  found  in  her  favor,  and  gave 
her  damages  in  the  sum  of  $1000.  A  new  trial  was 
refused,  and  the  defendant  brings  the  case  here  for 
review. 

The  only  error  claimed  is  that  the  court  refused  to 
give  certain  instructions.  In  two- of  them  the  court 
was  asked  to  instruct  that  if  the  blow  complained  of 
was  given  in  self-defense  the  defendant  was  not  an- 
swerable for  any  unforeseen  or  unexpected  damages 
resulting  therefrom ;  in  the  other,  that  if  the  plaintiff 
by  her  misconduct  contributed  to  bring  about  the  as- 
sault, and  the  defendant  used  unnecessary  force  to  de- 
fend himself  but  did  not  intend  or  foresee  any  possible 
injury  to  her  eye,  she  would  not  be  entitled  to  recover. 
The  instructions  given  told  the  jury  if  they  found  from 
the  evidence  that  the  defendant  acted  in  self-defense, 
believing  from  all  the  surrounding  circumstances  that 
the  plaintiff  was  about  to  assault  him,  the  verdict 
should  be  for  the  defendant. 

It  thus  appears  that  the  instructions  given  in  regard 
to  self-defense  were  more  favorable  to  the  defendant 
than  those  requested.  He  asked  instructions  based 
upon  the  theory  that  although  he  acted  in  self-defense 
he  would  still  be  liable  for  all  damages  except  those 
which  were  unforeseen  and  unexpected.  The  court 
instructed  the  jury  that  if  he  acted  in  self-defense  he 
was  not  liable  for  any  damages.  The  court  properly 
stated  the  law  as  it  applies  to  a  plea  of  self-defense  in 
an  action  of  this  character,  and  the  defendant  has  no 
cause  to  complain.  The  question  is  not  what  the  de- 
fendant intended  but  what  were  the  natural,  proximate 
or  probable  consequences  of  his  wrongful  act.  In  civil 
actions  for  damages  the  intent  of  the  defendant  be- 
comes material  only  where  the  act  which  occasions  the 
injury  is  not  unlawful  or  where  it  affects  the  amount 
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of  recovery.  (Morris  v.  Piatt,  32  Conn.  75;  Brown  v. 
Kendall,  60  Mass.  292;  Paxton  v.  Boyer,  67  111.  132.) 
The  act  of  the  defendant  in  assaulting  the  plaintiff  was 
unlawful,  and  he  is  answerable  for  all  injuries  which 
are  the  natural  or  probable  consequences  of  his  act 
without  regard  to  his  intent.  (Sloan  v.  Edwards,  61 
Md.  89;  Vosburg  v.  Putney,  80  Wis.  523;  Morgan  et  al. 
V.  Kendall,  124  Ind.  454;  Hodges  v.  Nance,  1  Swan 
[Tenn.]  57;  Y eager  v.  Berry,  82  Mo.  App.  534.) 

In  Sloan  v.  Edwards,  supra,  which  was  an  action  for 
damages  for  assault  and  battery,  it  was  said : 

"It  is  a  well-settled  principle  that  the  damages  re- 
coverable in  actions  for  personal  injuries  must  be  the 
natural  and  proximate  consequence  of  the  act  com- 
plained of.  Therefore,  whatever  injurious  conse- 
quences result  naturally  from  the  wrongful  act  done, 
become  elements  of  damage,  and  it  is  not  necessary 
that  the  particular  form  or  nature  of  the  results  should 
have  been  contemplated  or  foreseen  by  the  wrong- 
doer."   (Page  99.) 

The  judgment  is  affirmed. 


Henry  McClenny  v.  David  W.  Inverarity  et  al. 

No.  16,114. 
SYLLABUS  BY  THE  COURT. 

Office  and  Officers — False  Imprisonment — Abuse  of  Process — 
Extortion.  An  officer  is  protected  by  valid  process  when  he 
uses  it  for  a  legitimate  purpose  in  executing  its  mandate,  but 
it  is  not  a  protection  for  the  extortion  of  money  or  other 
abuses. 

Error  from  Jefferson  district  court ;  Marshall  Gep- 
HART,  judge.    Opinion  filed  July  3,  1909.    Reversed. 

STATEMENT. 

The  plaintiff,  Henry  McClenny,  sued  the  defendants, 
Inverarity  and  Dedrick,  for  damages  for  conspiracy, 
abuse  of  process,  false  imprisonment,  intimidation  and 
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extortion,  whereby  they  obtained  from  him  a  sum  of 
money. 

The  plaintiff  had  given  to  Inverarity  a  note  for  $175, 
secured  by  a  chattel  mortgage  given  and  recorded  in 
Jefferson  county,  where  the  parties  then  lived.  After- 
ward the  plaintiff  moved  to  Gove  county,  taking  with 
him  the  mortgaged  property,  contrary  to  a  stipulation 
in  the  mortgage  that  it  should  remain  in  Jefferson 
county.  Inverarity  demanded  pajntnent  and  received  a 
part  of  the  amount,  leaving  about  $145  due.  Some 
time  after  this  he  made  complaint  before  a  justice  of 
the  peace  in  Jefferson  county  against  the  plaintiff  for 
fraudulently  disposing  of  the  mortgaged  property,  and 
caused  a  warrant  for  his  arrest  to  be  placed  in  the 
hands  of  defendant  Dedrick,  who  proceeded  to  Gove 
county  to  make  the  arrest.  Dedrick  secured  the  as- 
sistance of  a  local  constable,  armed  with  a  revolver. 
They  found  the  plaintiff  with  his  team  in  the  street, 
and  Dedrick  told  him  that  he  had  a  warrant  for  him ; 
that  it  was  for  a  very  grave  charge — ^f or  moving  mort- 
gaged property,  but  that  there  was  a  way  out  of  it. 
The  plaintiff  asked  Dedrick  what  that  way  was,  and 
was  told  that  the  county  attorney  had  demanded  that 
the  constable  should  bring  him  or  $250  in  money.  Upon 
the  suggestion  of  the  plaintiff  that  he  did  not  have  the 
$250,  and  that  he  supposed  that  he  would  have  to  go 
with  the  constable,  the  latter  asked  him  what  property 
he  had,  and  proposed  that  they  go  to  dinner  and  ''see 
about  it."  The  local  constable  then  suggested  that  they 
go  to  the  office  of  a  Mr.  Heiney,  where  the  plaintiff 
might  borrow  the  money,  and  all  three  proceeded  to 
that  office.  The  plaintiff  there  related  the  circum- 
stances, when  Heiney  asked  of  Dedrick  if  he  had 
brought  the  note.  His  response  was  that  he  had  not, 
but  that  he  had  orders  from  the  county  attorney  to 
bring  McClenny  back  or  $250,  and  added,  "I  am  pre- 
pared to  take  him,"  and  exhibited  hand-cuffs.  The 
constable  allowed  the  plaintiff  to  go  to  dinner  upon 
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Heiney's  promise  that  he  would  have  him  there  by 
train  time  or  would  pay  the  $250.  On  his  return  from 
dinner  the  plaintiff  arranged  for  the  money  with  Mr. 
Heiney,  who  gave  his  check  to  Dedrick  for  $250,  made 
payable  to  the  order  of  the  justice  of  the  peace  who  had 
issued  the  warrant.  Dedrick  promised  to  send  an  item- 
ized account  of  the  note  and  costs,  and  the  balance  of 
the  $250,  if  any  should  remain.  He  said  that  his  mile- 
age would  be  about  $70. 

Dedrick  thereupon  released  the  plaintiff,  returned  to 
Jefferson  county,  and  handed  the  check  to  the  justice 
for  his  indorsement.  This  indorsement  having  been 
made,  Inverarity  drew  the  money  upon  the  check,  paid 
the  constable  the  amount  claimed  by  him  as  costs  and 
fees,  paid  the  justice  $5  costs,  and  retained  the  amount 
claimed  to  be  due  upon  the  note,  which  he  marked 
^'paid"  and  mailed  to  the  plaintiff.  No  statement  was 
«ent  to  the  plaintiff  nor  was  any  balance  of  the  money 
returned. 

The  county  attorney  testified  that  he  drew  the  com- 
plaint after  consultation  with  Inverarity,  but  that  he 
did  not  authorize  any  adjustment  of  the  matter  and 
did  not  direct  the  constable  to  bring  back  McClenny  or 
the  money.  The  plaintiff  consulted  with  an  attorney 
after  the  check  had  been  given  and  before  Dedrick  left 
Gove  county.  No  steps  were  taken  by  him  or  by 
Heiney  to  stop  this  payment. 

The  court  sustained  a  demurrer  to  the  plaintiff's  evi- 
dence showing  substantially  the  foregoing  facts.  The 
plaintiff  brings  the  case  here  for  review. 

D.  H.  Morse,  and  Henry  Keeler,  for  the  plaintiff  in 
«rror. 

H.  N.  Cdsebier,  for  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  The  evidence  disclosed  the  fact  that  a 
warrant  for  the  arrest  of  the  plaintiff  upon  a  criminal 
•charge  was  used  to  collect  a  debt,  and,  it  seems,  to  ex- 
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tort  an  additional  amount.  The  justification  suggested 
is  that  the  prosecution  was  begun  by  advice  of  the  county 
attorney,  and  that  the  warrant  was  good  upon  ita  face. 
Whatever  the  original  motive  may  have  been,  the  sub- 
sequent conduct  of  the  defendants  reveals  an  abuse  of 
the  process.  The  prompt  suggestion  of  the  constable, 
after  first  impressing  the  plaintiff  with  the  gravity  of 
the  supposed  offense,  that  "there  is  a  way  out,"  was 
such  a  publication  of  the  motive  to  extort  money  as  to 
warrant  the  inference  that  this  was  the  real  purpose  of 
the  proceeding — ^a  purpose  condemned  alike  by  the  law 
and  good  morals.  A  display  of  force  was  used  to  in« 
tiifiidate,  not  to  enforce  obedience  to  the  arrest,  for  na 
opposition  had  appeared.  The  participation  of  the  com- 
plaining  witness  in  this  wrongful  conduct  might  have 
been  inferred  by  the  jury  from  the  circumstances 
proved.  The  justice's  authority  appears  to  have  been 
used  only  so  far  as  w^  necessary  to  accomplish  thii 
end.  After  the  money  had  been  received  that  author- 
ity was  ignored,  and  the  writ  was  not  returned  nor  the 
costs  taxed.  The  rights  of  the  alleged  criminal,  a& 
well  as  of  the  public,  were  disregarded.  Supposed 
mileage  to  the  amount  of  $70,  and  some  other  costs,  so- 
called,  were  paid  to  the  constable  by  Inverarity,  and 
thus  the  $250,  less  the  $5  paid  to  the  justice,  was  di- 
vided between  the  defendants. 

The  fact  that  the  plaintiff  consulted  a  lawyer  while 
the  constable  was  waiting  for  a  train  after  receivings 
the  check,  and  did  not  take  steps  to  stop  its  payment, 
can  not  bar  his  right  to  recover.  It  does  not  follow  that 
the  plaintiff  should  not  recover  had  payment  been  sus- 
pended. The  $250  may  be  an  item  of  damages,  but  not 
necessarily  the  only  one.  The  man  was  publicly  held  in 
custody,  threats  made,  a  display  of  force  indulged  in, 
and  intimidating  methods  used.  There  is  no  arbitrary 
rule  of  law  restricting  the  recovery  to  the  sum  wrong- 
fully obtained.  Again,  the  plaintiff  had  no  power  to 
stop  the  payment  of  the  check.     It  was  drawn  by  a 
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third  person  on  his  own  account.  It  is  true  the  drawer 
might  have  observed  the  plaintiff's  request,  if  it  had 
been  made,  to  stop  payment,  but  it  is  probable  that  the 
same  fear  that  prompted  the  plaintiff  to  cause  its  de- 
livery was  sufficient  to  prevent  him  from  asking  that 
payment  be  stopped.  He  may  have  been  well  or  ill 
advised,  but  the  defendants  can  have  no  advantage  be- 
cause he  did  not  do  all  that  he  might  have  done  to  pre- 
vent the  full  consummation  of  their  ulterior  designs. 

It  is  argued  that  the  defendants  are  protected  be- 
cause the  process  was  valid  upon  its  face.  An  officer 
is  protected  by  valid  process  only  when  he  uses  it  for  a 
legitimate  purpose  in  executing  its  mandate,  but  it  is 
not  a  protection  for  extortion  or  other  abuses,  (1 
Cooley,  Torts,  3d  ed.,  354.) 

"Two  elements  are  necessary  to  an  action  for  the 
malicious  abuse  of  legal  process:  First,  the  existence 
of  an  ulterior  purpose ;  and,  second,  an  act  in  the  use 
of  the  process  not  proper  in  the  regular  prosecution  of 
the  proceeding.  Regular  and  legitimate  use  of  process, 
though  with  a  bad  intention,  is  not  a  malicious  abuse  of 
process."   (1  Cooley,  Torts,  3d  ed.,  355.) 

(See,  also,  Bonney  v.  King,  201  111.  47;  Addison, 
Torts,  8th  ed.,  31;  Slomer  v.  The  People,  25  111.  70; 
Wood  V.  Graves,  144  Mass.  365;  Mayer  v.  Walter,  64 
Pa.  St.  283.) 

"Where  an  officer  acting  under  process  is  guilty  of 
such  an  improper  and  illegal  exercise  of  authority  un- 
der it  as  will  warrant  the  conclusion  that  he  intended 
from  the  first  to  use  his  legal  authority  as  a  cover  for 
his  illegal  conduct,  he  becomes  a  trespasser  ab  initio, 
and  is  liable  the  same  as  if  he  had  acted  without  proc- 
ess."  (WMnnser  v.  Stone,  1  Kan.  App.  131,  135.) 

The  principle  is  stated  thus  in  The  State  v.  Hinch- 
man,  74  Kan.  419 : 

"If  the  process  were  technically  legal  but  the  con- 
stables were  not  acting  in  good  faith  under  it — ^were 
actually  abusing  it — ^they  were  trespassers.  .  .  . 
If  he  did  not  go  there  in  good  faith,  but  went  there  to 
assist  in  the  abuse  of  legal  process,  he  was  a  trespasser. 
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If  he  acted  in  good  faith  he  was  accorded  the  same 
rights  as  any  person  rightfully  stationed  and  wrong- 
fully assailed."   (Page  422.) 

The  evidence  shows  that  the  warrant  was  used  to 
extort  money  and  not  to  bring  the  alleged  offender  be- 
fore the  magistrate — ^to  break  the  law  and  not  to  en- 
force it,  and  the  evidence  tended  to  show  that  this  was 
the  purpose  for  which  the  warrant  was  obtained.  That 
it  was  regular  upon  its  face  is  no  protection  against 
the  consequences  of  such  wrongful  conduct. 

The  demurrer  to  the  evidence  should  have  been  over- 
ruled. The  judgment  is  therefore  reversed,  and  the 
cause  remanded  for  further  proceedings. 


James  P.  Richardson,  as  Administrator,  etc.,  v. 
Bettie  C.  Painter. 

No.  16.118. 
SYLLABUS  BY  THE  COURT. 

1.  Judgments — Joint  and  Several  Obligation.  A  personal  judg- 
ment against  two  defendants  is  a  joint  and  several  obligation, 
whiich  the  plaintiflF  may  enforce  against  either  of  them  at 
his  option. 

2.  Death  of  One  Debtor — Revivor  Unnecessary  to  Hold 

the  Other.  The  fact  that  one  of  two  judgment  debtors  dies  and 
there  is  no  revivor  or  proceeding  had  to  keep  the  judgment 
alive  as  to  his  estate  does  not  extinguish  the  liability  of  the 
other,  nor  bar  a  proceeding  to  revive  the  judgment  as  against 
such  surviving  defendant. 

Error  from  Morris  district  court;  Oscar  L.  Moore^ 
judge.    Opinion  filed  July  3,  1909.    Reversed. 

M.  B.  Nicholson,  and  W.  J.  Pirtle,  for  the  plaintiff 
in  error. 

Dennis  Madden,  and  John  Malay,  for  the  defendant 
in  error. 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  A  judgment  for  money  was  re- 
covered against  D.  H.  Painter  and  Bettie  C.  Painter 
in  1893,  on  which  executions  were  issued  from  time  to 
time  and  returned  unsatisfied.  D.  H.  Painter  died  in 
1904,  and  on  December  2,  1907,  a  motion  to  revive  the 
judgment  as  to  Bettie  C.  Painter  was  made  and  denied. 
It  was  admitted  that  the  judgment  had  never  been  re- 
vived against  the  estate  of  D.  H.  Painter,  and  it  is  con- 
tended here,  as  it  was  in  the  district  court,  that  the 
failure  to  revive  the  judgment  as  against  the  admin- 
istratrix of  the  estate  of  D.  H.  Painter  within  one  year 
after  he  died  absolutely  ended  its  life.  On  the  other 
hand  it  is  contended  that  a  judgment  is  a  joint  and 
several  obligation,  and  that  as  a  judgment  creditor 
may  proceed  against  each  judgment  debtor  separately 
the  dormancy  of  the  judgment  as  against  the  one  does 
not  affect  the  status  or  liability  of  the  other. 

The  rules  of  the  common  law  invoked  by  the  defend- 
ant in  error  have  been  greatly  modified  by  our  stat- 
utes. Contracts  which  were  joint  have  been  made 
joint  and  several,  and  specific  authority  has  been  given 
to  proceed  against  one  or  more  of  those  liable  on  a 
joint  obligation.  (Gen.  Stat.  1901,  §§  1190,  1193.)  It 
has  therefore  been  determined  that  a  judgment  against 
two  or  more  defendants  is  a  several  obligation,  and 
that  the  property  of  each  is  liable  to  execution  for  the 
whole  judgment  debt.  In  Read  v.  Jeffries,  16  Kan.  534, 
it  was  expressly  determined  that  "a  personal  judgment 
against  two  parties  is  a  joint  and  several  obligation,' 
and  an  action  can  be  maintained  upon  it  against  either 
of  the  judgment  debtors  separately,  and  it  can  in  like 
manner  be  used  as  a  set-off  against  either."  (See,  also. 
Stout  V.  Baker,  Sheriff,  32  Kan.  118.)  There  is  nothing 
in  the  code  provisions  relating  to  revivor  indicating 
that  judgment  defendants  individually  liable  may  not 
be  proceeded  against  separately  or  that  the  failure  to 
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revive  the  judgment  as  to  one  will  bar  a  proceeding  to 
keep  the  judgment  alive  as  to  others.  It  is  argued  that 
revivor  proceedings  are  designed  to  protect  the  rela- 
tionships and  rights  of  parties  to  actions  and  judg- 
ments; that  a  joint  debtor  is  entitled  to  contribution  if 
he  pays  the  debt,  and  likewise  a  surety  has  a  right  to 
indemnity  if  he  pays  the  obligation  of  his  principal; 
and  that  if  a  judgment  creditor  is  allowed  to  ignore 
revivor  proceedings  and  by  his  non-action  permit  a 
judgment  to  become  dormant  as  to  one  he  practically 
defeats  contribution  and  indemnity.  In  the  absence  of 
a  statutory  provision  the  rights  and  relations  of  judg- 
ment debtors  is  not  a  matter  of  concern  to  the  judg- 
ment creditor.  Having  a  judgment  upon  which  each 
is  severally  liable  for  the  whole,  he  is  entitled  to  en- 
force it  against  either  at  his  option.  To  require  him  to 
institute  legal  proceedings  and  become  liable  for  costs 
and  expenses  for  the  protection  of  judgment  debtors 
as  against  each  other  would  take  away  a  valuable  ele- 
ment of  the  judgment  and  greatly  impair  his  rights 
under  it.    (Pelmer  v.  Stacy,  44  Iowa, '840.) 

The  question  we  have  now  was.  directly  involved  in 
Ray  V.  Brenner,  12  Kan.  105,  where  a  motion  was  made 
to  revive  a  judgment  rendered  against  two  parties, 
one  as  principal  and  the  other  as  surety.  The  prin- 
cipal had  died  and  no  steps  had  been  taken  to  keep  the 
judgment  alive  or  enforce  it  against  his  estate.  It 
was  contended  that  as  the  judgment  was  not  enforce- 
able against  the  deceased  principal  it  could  not  be  re- 
vived or  enforced  against  the  surety.  In  deciding  the 
case  attention  was  mainly  given  to  the  relations  of 
principal  and  surety,  but  it  was  held  that  the  judg- 
ment might  be  enforced  against  the  surety  notwith- 
standing the  death  of  the  principal,  and  the  order  of 
the  trial  court  refusing  to  revive  the  judgment  as 
against  the  surety  was  reversed.  In  a  proceeding  in 
the  federal  court  for  the  district  of  Kansas  our  statu- 
tory provisions  relating  to  joint  obligations  and  the 
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revivor  of  them  were  considered,  and  it  was  held  that 
a  Kansas  judgment  might  be  revived  and  enforced  as 
against  one  of  two  judgment  debtors  without  bringing 
in  or  giving  any  attention  to  the  other.  (United  States 
V.  Houston,  48  Fed.  206.) 

The  cases  of  Ballinger  v.  Redhead,  1  Kan.  App.  434, 
440,  and  Newhouse  v.  Heilbrun,  74  Kan.  282,  have  been 
cited  as  opposing  the  theory  of  proceeding  separately 
as  against  judgment  debtors.  In  each  of  these  cases, 
however,  one  of  the  joint  plaintiffs  had  died,  and  it 
was  held  that,  the  judgment  being  dormant  as  to  one, 
it  could  not  be  enforced  at  the  instance  of  the  other 
plaintiff.  The  distinction  between  joint  judgment 
plaintiffs  and  joint  judgment  defendants  is  manifest. 
There  the  interest  and  rights  of  the  plaintiffs  were 
joint,  not  several.  No  one  of  them  was  entitled  to  the 
entire  demand  or  right.  Each  held  jointly  with  his 
coplaintiffs  and  had  no  right  which  he  could  sepa- 
rately assert  or  enforce.  Joint  judgment  debtors,  on 
the  other  hand,  are  severally  liable  for  the  entire  de- 
mand, and  the  property  of  each  is  subject  to  execution 
for  the  whole.  For  instance,  two  persons  hold  a  prom- 
issory note,  executed  jointly  by  two  makers.  Neither 
of  the  holders  could  separately  maintain  an  action 
against  the  makers  on  the  note,  but  both  together 
might  maintain  an  action  against  either  of  the  makers 
alone  and  enforce  the  collection  of  the  judgment  ob- 
tained from  his  property.  As  the  liability  of  Bettie  C. 
Painter  was  distinctly  several,  and  enforceable  against 
her  at  the  option  of  plaintiff,  the  judgment  may  be  re- 
vived against  her  although  there  can  be  no  revivor  as 
against  her  codetendant. 

The  order  denying  the  motion  to  revive  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 


87—80  KAN. 
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The  German  American  Insurance  Company  of  New 
York  v.  C.  M.  Darrin. 

No.  16,119. 
SYLLABUS  BY  THE  COURT. 

1.  FiRB-iNSURANCE — Application — Policy.  It  is  the  duty  of  a 
fire-insurance  company  which  accepts  a  signed  application 
for  insurance,  written  on  a  blank  furnished  by  the  company 
which  provides  that  it  shall  be  the  basis  on  which  insurance 
is  to  be  effected,  to  write  the  policy  in  accordance  with  the 
application. 

2.  Iron-safe   Clause — Application — Policy.     If   in  ;5uch 

an  application  the  applicant  state  that  he  will  agree  care- 
fully to  preserve  his  last  inventory  in  an  iron  safe  at  night 
or  in  some  place  secure  against  fire  in  another  building,  the 
company  is  authorized  to  insert  an  iron-safe  clause  in  the 
policy  extending  to  the  last  inventory  only,  and  not  also 
to  books  of  account. 

8.  Insured  May   Assume   Policy  Follows   Application. 

The  recipient  of  a  policy  issued  in  response  to  an  application 
of  the  character  described  may  assume  that  the  company  has 
discharged  its  duty  and  has  written  the  policy  on  the  basis 
of  the  application,  and  he  is  not  obliged  to  read  the  policy 
to  see  if  it  conforms  to  the  application. 

4.  Contract — Evidence.  If  such  an  application  be  re- 
ceived and  retained  by  the  company,  a  policy  be  written  and 
delivered,  and  the  premium  be  paid  by  the  applicant  and  kept 
by  the  company,  a  binding  contract  of  insurance  is  effect^ 
on  the  basis  of  the  application. 

5.  Reformation  of  Policy.  If  through  inadvertence,  mis- 
take or  design  such  a  policy  be  written  on  a  basis  different 
from  that  contained  in  the  application,  it  may  be  reformed 
to  correspond  with  the  application. 

Error  from  Linn  district  court;  Walter  L.  Simons, 
judge.    Opinion  filed  July  3,  1909.    Affirmed. 

Fyke  &  Snyder,  for  the  plaintiff  in  error. 
Noah  L.  Bowman,  for  the  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

BURCH,  J.:  The  plaintiff,  who  lives  at  Farlinville, 
desiring  to  insure  his  stock  of  merchandise  against  loss 
by  fire,  had  a  conversation  on  the  subject  by  telephone 
with  the  defendant's  agent,  who  lives  at  Mound  City. 
As  a  result,  on  the  next  day  the  agent  sent  to  the  plain- 
tiff by  messenger  a  w;ritten  application  for  insurance, 
which  was  duly  filled  out,  signed  and  returned,  and  a 
policy  was  issued  insuring  the  property  for  one  year 
from  the  11th  day  of  October,  1905,  at  noon.  On 
November  17  following  the  property  was  destroyed  by 
fire.  On  November  18  the  plaintiff  called  upon  the 
agent,  paid  the  premium,  and  took  with  him  the  policy, 
which  had  remained  at  the  agent's  office.  Later  the 
defendant's  adjuster  called  for  the  plaintiff's  last  in- 
ventory and  books  of  account.  The  books  of  account 
could  not  be  produced  because  they  had  not  been  kept 
in  an  iron  safe  or  in  another  building  secure  from  fire, 
and  had  been  burned.  The  inventory  had  been  securely 
preserved  in  another  building,  and  consequently  was 
duly  exhibited.  The  defendant  kept  the  premium,  but 
denied  liability  on  account  of  the  breach  of  a  condition 
contained  in  a  rider  attached  to  the  policy,  the  essential 
portions  of  which  read  as  follow: 

"It  is  expressly  stipulated  that  the  assured  shall  take 
an  inventory  of  the  stock  hereby  covered  at  least  once 
a  year  during  the  life  of  this  policy,  and  shall  keep 
books  of  accounts  correctly  detailing  purchases  and 
sales  of  said  stock,  and  shall  keep  said  inventory  and 
books  securely  locked  in  an  iron  safe,  or  in  some  place 
secure  against  fire  in  another  building  during  the  hours 
said  store  is  closed  for  business,  and  in  case  of  loss  the 
assured  agrees  and  covenants  to  produce  such  books 
and  inventory,  and  in  the  event  of  failure  to  produce 
the  same  on  demand  this  policy  shall  be  null  and  void, 
and  no  suit  or  action  at  law  shall  be  maintained  thereon 
for  such  loss.  .  .  .  Reference  being  herein  had  to- 
original  application  on  file,  signed  by  the  assured,, 
which  is  hereby  made  a  part  of  this  policy  and  a  war- 
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ranty  on  the  part  of  the  assured.  Attached  to  and 
forming  part  of  policy  No.  592  of  the  Ger^ian  American 
Insurance  Company  of  New  York." 

The  material  parts  of  the  application  thus  made  a 
part  of  the  policy  read  as  follow : 

"(1)  Inventory  of  Stock:  (a)  Do  you  take  an 
itemized  inventory  annually?  Yes.  (6)  When  was 
your  last  inventory  taken?  September  20,  1904.  (c) 
Amount  of  last  inventory,  exclusive  of  book  accounts 
or  personal  property  not  kept  in  stock  for  sale  (give 
dollars  and  cents)  ?  About  $1680.00.  (d)  Is  your 
stock  uniformly  inventoried  at  cost  prices,  as  shown 
by  your  bills  of  purchase?  Yes.  (e)  Will  you  agree 
to  carefully  preserve  the  last  inventory  in  an  iron  safe 
at  night,  or  in  some  place  secure  against  fire  in  another 
building?    Yes. 

"(2)  Books  of  Account:  (a)  Do  you  keep  a  sys- 
tematic set  of  books?  Yes.  (6)  Do  they  show  your 
daily  sales  for  cash  and  for  credit?  Yes.  (c)  What 
are  your  average  annual  sales  for  cash?  $5000;  for 
-credit,  $1000. 

"(3)  Historical:  (a)  Did  you  start  with  a  new 
stock  bought  from  jobbers  direct?  No.  (6)  If  not, 
from  whom  was  your  original  stock  bought,  and  when? 
From  D.  D.  Patterson,  September  20,  1904.  (c)  What 
was  the  amount  of  the  consideration?  $1468.  (d) 
Was  the  consideration  in  cash  or  trade?  (State  par- 
ticulars.)   Cash. 

''And  the  said  applicant  hereby  covenants  and  agrees 
to  and  with  the  said  German  American  Insurance  Com- 
pany that  the  foregoing  is  a  just,  true  and  full  ex- 
position and  statement  concerning  the  property  to  be 
insured,  being  the  basis  on  which  insurance  is  to  be 
effected,  and  a  continuing  warranty  on  the  part  of  the 
applicant." 

The  plaintiff  did  not  see  the  policy  until  after  the 
fire,  and  did  not  know  of  the  condition  relating  to 
preservation  of  books  of  account  until  the  adjustment 
In  an  action  on  the  policy  the  "iron-safe  clause"  of  the 
rider  was  reformed  to  correspond  with  the  application 
and  the  plaintiff  recovered.  The  defendant  prosecutes 
error. 
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The  iron-safe  clause  in  a  fire-insurance  policy  is 
usually  held  to  be  a  promissory  warranty  which  must 
be  strictly  performed.  (19  Cyc.  761.)  This  court  has 
decided  that  it  is  valid  and  that  compliance  with  it  is 
a  condition  precedent  to  recovery  in  case  of  loss.  (In- 
surance Co.  V.  Knerr,  72  Kan.  385.)  The  clause,  how- 
ever, relates  to  a  collateral  matter  wholly  outside  the 
contract  of  indemnity.  It  is  the  product  of  the  in- 
surer's ingenuity,  who  formulates  its  terms  and  chooses 
the  method  of  bringing  it  into  the  contract.  It  is  im- 
posed upon  the  insured  without  consideration  moving 
to  him,  is  inserted  for  the  special  benefit  of  the  in- 
surer, and  works  a  forfeiture  in  case  of  non-compliance* 
with  it.  Whenever,  therefore,  it  becomes  the  subject 
of  judicial  consideration  it  will  be  treated  according 
to  the  well-known  disposition  of  the  courts  to  make  the 
main  contract  prevail,  and  no  zeal  will  be  displayed  to 
aid  an  attempt  to  inject  the  clause  into  a  policy  or  to 
prefer  a  stronger  over  a  weaker  one. 

The  application  was  the  plaintiff's  proposal  for  in- 
surance, subject  to  acceptance  or  rejection  by  the  de- 
fendant, and  its  function  was  to  state  definitely  the 
terms  of  the  contemplated  contract  so  far  as  they  were 
specified.  The  application  itself  expressly  provided 
that  it  was  the  basis  on  which  the  insurance  was  to  be 
effected.  In  the  application  the  defendant  required 
the  plaintiff  to  commit  himself  in  advance  respecting 
the  subject  which  the  iron-safe  clause  embraces,  and 
presumably  covered  the  whole  matter  to  its  entire  sat- 
isfaction. The  object  was,  of  course,  to  be  in  a  position 
to  decline  the  risk  if  the  plaintiff  did  not  answer  the 
question  propounded  to  him  to  the  defendant's  liking, 
and  if  he  did  to  make  his  answer  the  basis  of  a  prom- 
issory warranty  in  the  policy.  By  his  answer  and  the 
terms  of  the  application  the  plaintiff  did  clearly  au- 
thorize an  iron-safe  clause  extending  to  the  last  in- 
ventory to  be  inserted  in  the  policy,  but  he  did  not 
authorize  one  extending  also  to  books  of  account.    The 
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defendant  could  not  change  this  basis  of  contract,  sub- 
stitute another  in  its  stead,  and  thereby  bind  the  plain- 
tiff, without  his  knowledge  or  assent.  As  to  all  terms 
and  conditions  not  made  the  subject  of  previous  stip- 
ulation the  plaintiff  had  the  right  to  assume,  and  was 
bound  to  know,  that  the  policy  would  be  in  the  usual 
form  issued  by  the  defendant.  But  when  the  defendant 
had  insisted  upon  an  understanding  with  him  in  ad- 
vance upon  the  subject-matter  of  an  iron-safe  clause  he 
had  the  right  to  take  it  for  granted  that  the  policy  if 
issued  would  be  written  on  the  stated  basis,  and  it  was 
the  plain  duty  of  the  defendant  so  to  write  it  or  to 
reject  the  application  in  its  offered  form. 

"The  applicant  for  insurance  has  a  right  to  rely 
upon  the  assumption  that  his  policy  will  be  in  accord- 
ance with  his  oral  application,  and,  if  the  insurer  de- 
sires to  make  the  policy  in  anything  different,  it  must, 
in  order  to  make  it  binding  upon  the  assured,  call  his 
attention  to  the  clauses  differing  from  the  application." 
(Gristock  v.  Insurance  Co.,  87  Mich.  428,  syllabus.) 

For  the  same  reason  it  is  of  no  consequence  that  the 
plaintiff  did  not  read  his  policy  when  it  was  delivered 
to  him  and  promptly  object  to  its  terms. 

"An  insured  has  the  right  to  rely  on  the  presumption 
that  the  policy  he  receives  is  in  accordance  with  his  ap- 
plication, and  his  failure  to  read  it  will  not  relieve  the 
insurer  or  its  agent  from  the  duty  of  so  writing  it." 
(M'Elroy  v.  British  America  Assur.  Co.,  86  C.  C.  A. 
615,  syllabus.) 

There  is  no  question  here  of  the  merger  of  prelimi- 
nary negotiations  in  the  final  contract  or  of  conflict  be- 
tween the  application  and  the  policy.  It  is  a  question 
of  making  an  evidentiary  document  correspond  to  the 
agreed  written  basis  of  contract.  Neither  is  there  any 
doubt  of  the  existence  of  a  contract.  The  applica- 
tion was  received  and  retained,  the  policy  was  written 
and  delivered,  and  the  premium  was  paid  and  kept. 
Through  inadvertence,  mistake  or  design — no  matter 
which — ^the  iron-safe  clause  was  expanded  in  the  rider 
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to  the  policy  beyond  the  limits  fixed  for  it  by  the  appli- 
cation, and  the  plaintiff,  who  neither  authorized  nor 
assented  to  the  change,  was  entitled  to  have  it  re- 
formed. He  complied  with  the  condition  which  he 
midertook  to  perform  and  could  not  be  defeated  on 
account  of  non-compliance  with  another  which  he  did 
not  undertake  to  perform. 

Other  questions  discussed  in  the  briefs  have  been 
examined,  and  nothing  sufficiently  serious  to  warrant 
a  reversal  appears.  The  judgment  of  the  district 
court  is  affirmed. 


The  Union  Pacific  Railroad  Company  v. 
0.  L.  Thisler. 

No.  16420. 
SYLLABUS  BY  THE  COURT. 

Railroads — Injury  to  Stock  on  Right  of  Way — Evidence  of  Neg- 
ligence.  Where  in  an  action  against  a  railroad  company  for 
horses  killed  on  the  track  there  was  evidence  tending  to  show 
that  the  engineer  (whose  engine  .was  running  forty-five  miles 
an  hour)  must  have  seen  the  animals  a  quarter  of  a  mile 
away,  if  they  were  then  on  the  track,  a  finding  that  he  did 
see  them  at  this  distance  is  supported  by  testimony  of  a  wit- 
ness that  the  appearance  of  manure  and  tracks  of  the  horses 
betweoi  the  rails  indicated  that  they  had  stood  for  some  time 
at  the  point  where  they  were  struck. 

Error  from  Dickinson  district  court;  Oscar  L, 
Moore,  judge.    Opinion  filed  July  3, 1909.    Affirmed. 

R.  W.  Blair,  H.  A:  Scandrett,  and  B.  W.  Scandrett, 
for  the  plaintiff  in  error. 

E.  C.  Little,  for  the  defendant  in  error;  Pollock  & 
Little,  and  S.  S.  Smith,  of  counsel. 
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The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  O.  L.  Thisler  recovered  a  judgment 
against  the  Union  Pacific  Railroad  Company  on  account 
of  four  colts  having  been  killed  at  night  by  one  of  its 
passenger-trains,  and  the  company  prosecutes  error. 
The  animals  were  found  to  have  gone  upon  the  track 
under  such  circumstances  that  the  defendant  was  re- 
lieved of  liability  unless  its  employees  saw  them  in  a 
place  of  danger  soon  enough  to  have  prevented  the 
accident  by  the  exercise  of  ordinary  diligence.  The 
jury,  however,  in  answer  to  a  special  interrogatory,  said 
that  the  engineer  saw  them  in  time  so  that  by  the  exer- 
cise of  reasonable  care  he  could  have  stopped  the  train 
before  striking  them,  and  the  only  question  that  need  be 
considered  is  whether  there  was  any  evidence  to  sup- 
port this  finding. 

The  engineer  testified  that  when  the  collision  oc- 
curred he  was  looking  straight  ahead  up  the  track,  and 
had  been  doing  so  for  some  time,  but  that  he  did  not 
see  the  animals  at  all  because  of  a  dense  fog,  and  only 
knew  that  he  had  struck  them  by  feeling  a  hard  jar,* 
that  on  a  clear  night  the  headlight  would  light  the  track 
for  a  distance  of  "from  four  to  six  telegraph  poles,"  or 
660  to  990  feet,  and  that  the  train  was  running  forty- 
five  miles  an  hour.  On  the  other  hand  the  plaintiff 
introduced  evidence  that  there  was  no  fog,  that  the 
track  was  straight  for  three-quarters  of  a  mile  each 
way  from  the  place  of  the  accident,  that  no  signal  was 
given  as  this  point  was  approached,  that  the  speed  of 
the  train  was  not  slackened,  and  that  the  headlight  en- 
abled one  to  see  in  advance  of  the  engine  with  plain- 
ness for  a  distance  of  1200  to  1500  feet — ^that  it  lit  up 
the' track  for  fully  half  a  mile.  Under  these  circum- 
stances the  jury  might  have  been  led  to  believe  from  the 
evidence  that  when  the  engine  reached  a  point  1200  to 
1500  feet  from  the  spot  where  the  colts  wwe  killed  the 
engineer  was  looking  ahead,  that  the  track  was  visible 
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for  that  distance,  and  that  therefore  he  necessarily 
saw  the  animals  at  that  time,  if  they  were  then  on  the 
track,  and  that  notwithstanding  this  he  neither  blew  the 
whistle,  rang  the  bell,  slackened  speed,  nor  attempted 
to  stop  the  train.  The  point  at  issue,  therefore,  nar- 
rows down  to  this :  Was  there  any  evidence  from  which 
it  could  be  inferred  that  the  colts  were  on  the  track  at 
that  time?  If  so  it  is  to  be  found  in  the  testimony  of  a 
witness  who  said  that  he  saw  thq  tracks  of  the  colts 
where  they  had  come  to  the  track  at  the  point  where 
they  were  struck,  and  where  they  had  stood  upon  it  and 
deposited  their  manure  there.  On  cross-examination 
he  was  asked  whether  the  appearances  indicated  that 
they  had  been  there  for  some  time.  He  answered  in  the 
affirmative.  Manifestly  the  quantity  of  manure  and 
the  number  of  footprints  might  enable  an  observer  to 
form  some  reasonable  estimate  of  the  time  the  animals 
had  stood  in  one  spot — ^to  the  extent  at  least  of  judging 
whether  or  not  their  stay  was  merely  momentary.  If, 
as  may  have  been  the  case,  four  sets  of  horse  tracks 
were  to  be  seen  leading  to  a  place  between  the  rails,  and 
none,  leading  from  it,  and  at  that  point  the  footprints 
were  too  numerous  to  have  been  made  within  a  short 
time,  the  inference  was  not  only  natural  but  inevitable 
that  the  animals  had  been  standing  there  for  a  con- 
siderable period  just  before  they  were  struck.  The  wit- 
ness was  not  asked  to  state  what  the  appearances  at 
the  scene  of  the  accident  were,  but  whether  they  indi- 
cated that  the  colts  had  been  on  the  track  for  some  time. 
His  affirmative  answer  was  none  the  less  evidence  of 
the  fact  testified  to  because  all  the  details  on  which  he 
based  his  opinion  were  not  drawn  out.  While  his  state- 
ment could  not  be  regarded  as  an  attempt  to  estimate 
definitely  how  long  the  colts  had  stood  between  the  rails, 
it  obviously  was  meant  to  convey  the  idea  that  they  had 
been  there  for  some  considerable  time — ^that  is  seem- 
ingly the  only  meaning  that  can  be  attributed  to  it — and 
under  the  circumstances  the  jury  may  reasonably  have 
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interpreted  the  expression  "some  time"  as  meaning 
longer  at  least  than  the  brief  interval  (about  twenty 
seconds)  that  elapsed  while  the  train  was  running  the 
last  1200  to  1500  feet  before  striking  the  animals.  So 
interpreted  the  testimony  bridged  the  gap  in  the  evi- 
dence and  gave  a  basis  for  the  jury  to  find  that  as  the 
colts  were  on  the  track  when  the  engine  was  substan- 
tially a  quarter  of  a  mile  away,  and  the  headlight  made 
them  plainly  visible,  and  the  engineer  was  looking 
straight  ahead,  he  must  have  seen  them  at  that  distance, 
and,  therefore,  in  time  to  have  prevented  the  collision. 
The  judgment  is  affirmed. 

Porter,  J.  (dissenting) :  There  was  no  affirmative 
testimony  that  the  engineer  saw  the  colts  in  time  to 
have  avoided  the  injury.  The  jury  came  to  the  rescue 
of  the  plaintiff  and  obligingly  found  as  a  fact  that  he 
did  see  them  in  time  to  have  stopped  the  train.  There 
was  no  testimony  as  to  what  position  the  colts  were  in 
or  where  they  were  immediately  before  they  were 
struck.  No  fact  was  proved  from  which  a  jury  could 
rightfully  infer  that  the  animals  were  in  a  position  of 
danger  long  enough  for  those  in  charge  of  the  train  to 
have  seen  them  and  prevented  the  injury.  Thirty 
minutes  had  elapsed  from  the  time  the  colts  left  the  en- 
closure and  went  upon  the  right  of  way  before  the  train 
passed.  How  much  of  this  time  they  occupied  in  going 
the  one-half  mile  distance  is  conjecture.  Of  course,  it 
took  them  "some  time"  to  make  a  few  tracks  and  de- 
posit some  manure  on  the  right  of  way,  but  how  long  a 
time  can  only  be  surmised.  The  jury  assumed  that 
after  the  colts  had  done  these  things  they  continued  to 
stay  on  the  track  until  the  train  came,  and  therefore  the 
engineer  must  have  seen, them;  but  this  likewise  is  only 
conjecture.  The  train  was  running  fifty  miles  an  hour ; 
it  was  twenty-five  miles  away  when  the  colts  first  got 
on  the  right  of  way,  and  may  have  been  ten  miles  away 
when  the  tracks  were  made  and  the  manure  deposited. 
The  colts  may  afterward  have  gone  to  the  side  of  the 
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right  of  way  and  become  frightened  by  the  headlight 
and  crossed  the  track  directly  in  front  of  the  engine. 
There  was  no  proof  of  the  actual  facts.  The  animals 
got  on  the  right  of  way  through  the  negligence  of  their 
owner  in  refusing  to  close  the  gates  which  the  railway 
company  had  erected  to  guard  the  right  of  way.  The 
accident  occurred  at  night.  The  railway  company  had 
the  right  to  operate  its  trains  at  fifty  or  even  seventy- 
five  miles  an  hour  or  any  other  rate  it  saw  fit,  and  was 
nbt  obliged  to  keep  on  the  lookout  for  trespassing  ani- 
mals. Before  the  plaintiff  could  recover  he  was  obliged 
to  prove  by  a  preponderance  of  the  evidence  that  those 
in  charge  of  the  engine  saw  the  animals  in  a  position  of 
danger  in  time  to  have  prevented  the  injury.  The  only 
way  this  fact  could  have  been  found  by  the  jury  was  by 
mere  speculation,  conjecture  and  surmise,  and  there- 
fore, in  my  opinion,  a  verdict  for  the  defendant  should 
have  been  ordered. 
BuRCH,  J.,  dissenting. 


The  Board  op  County  Commissioners  op  the  County 
OP  Jepperson  v.  The  City  op  Oskaloosa. 

No.  16.122. 
SYLLABUS  BY  THE  COURT. 

Court-house  Square — Dedication — County  Liable  for  Local  As- 
sessments, Where  a  block  in  a  town  plat  is  designated  as  a 
"public  square,"  and  in  the  certification  to  the  plat  the  streets, 
alleys  and  the  square  designated  on  the  plat  are  dedicated  to 
the  use  of  the  public  and  to  the  town,  the  legal  title  to  the 
public  square  vests  in  the  county;  and  where  a  county  takes 
possession  of  such  square  by  building  a  court-house  thereon, 
and  continuously  occupies  the  square  for  more  than  forty 
years,  the  county  is  liable  for  the  payment  of  an  assessment 
made  by  an  ordinance  of  the  city  for  the  cost  of  macadamizing 
and  curbing  the  streets  abutting  upon  the  public  square. 
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Error  from  Jeflferson  district  court;  Marshall  Gep- 
HART,  judge.    Opinion  filed  July  8,  1909.    Affirmed. 

Phinney  &  Raines,  and  Daniel  L.  Stanley,  for  the 
plaintifl?  in  error. 

Henry  Keeler,  city  attorney,  and  D.  H.  Morse,  for 
the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J.:  The  city  of  Oskaloosa,  in  Jefferson 
county,  was  platted  in  1859.  Two  men  owned  the  land 
embraced  in  the  limits,  and  the  dividing  line  ran 
through  the  middle  of  the  plat  and  of  a  block  designated 
on  the  plat  as  the  "public  square."  They  organized 
themselves  and  perhaps  others  into  what  was  called 
"The  Town  Company  of  the  Town  of  Oskaloosa."  One 
of  the  proprietors,  as  president  of  the  town  company, 
certified  and  acknowledged  the  plat,  which  was  re- 
corded, and  in  the  dedication  recited : 

"And  I  do  by  these  presents  dedicate  the  streets,, 
alleys  and  square  designated  on  the  said  within  plat  to 
the  use  of  the  public  and  of  the  town  of  Oskaloosa 
aforesaid,  and  to  no  other  use  or  purpose  whatever." 

The  other  land  proprietor  did  not  certify  or  acknowl- 
edge the  plat  or  dedication,  but  proceeded  to  sell  lots 
and  blocks  on  the  portion  of  the  town  laid  on  his  land 
in  accordance  with  the  plat  and  in  every  way  treated 
the  plat  as  if  made  by  himself. 

Oskaloosa  was  not  then  the  county-seat  of  Jeflferson 
county.  About  1867  Oskaloosa  was  made  the  county- 
seat,  and  the  county  soon  thereafter  built  a  court-house 
in  the  block  designated  as  the  "public  square,"  and 
thereafter,  and  for  more  than  forty  years  before  the 
bringing  of  this  action,  continuously  occupied  the 
square  for  county  purposes.  Some  time  after  the  court- 
house was  built  the  county  built  a  substantial  jail  on  the 
square. 

About  twenty  years  before  this  controversy  aroBe^ 
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the  original  proprietor  who  did  not  sign  the  plat  having 
died,  his  heirs  brought  suit  against  the  county  to  re- 
cover the  portion  of  the  square  which  belonged  to  him, 
or  the  possession  thereof,  and  on  trial  of  that  action 
the  judgment  was  in  favor  of  the  county.  The  record 
in  that  action  was  introduced  in  evidence,  but  the  ab- 
stract does  not  contain  the  pleadings  or  a  statement  of 
the  contents  thereof  and  we  are  unable  to  determine 
what  issues  were  litigated  in  that  case.  It  is  contended, 
however,  on  the  part  of  the  city  that  the  county  in  that 
action  claimed  title  and  right  of  possession. 

This  controversy  arose  over  the  enactment  of  an  or- 
dinance by  the  city  requiring  the  curbing  and  macad- 
amizing of  certain  streets  therein,  including  the  streets 
bordering  upon  this  square.  The  city  paid  the  cost  of 
such  macadamizing  around  the  square,  and  passed  an 
ordinance  assessing  one-half  of  such  cost  to  the  county 
and  presented  a  bill  for  the  same  to  the  board  of  county 
commissioners,  which  bill  the  commissioners  refused  to 
allow.  The  city  appealed  from  the  decision  of  the  com- 
missioners to  the  district  court.  The  trial  in  the  dis- 
trict court  to  a  jury  resulted  in  a  verdict  and  judgment 
in  favor  of  the  city. 

Numerous  objections  to  the  introduction  of  evidence 
and  to  the  'giving  of  certain  instructions  and  the  re- 
fusing of  others  requested  are  made  and  argued.  We 
have  examined  all  these  objections  so  far  as  they  are 
fairly  presented  in  the  abstract  and  are  unable  to  dis- 
cover any  material  error  therein  against  the  county. 
Indeed,  we  think  upon  the  evidence  presented  the  court 
might  well  have  instructed  the  jury  to  return  a  verdict 
in  favor  of  the  city.  This  case  is  in  all  respects  analo- 
gous to  Comm'rs  of  FrankKn  Co.  v.  City  of  Ottawa,  49 
Kan,  747,  except  that  in  that  case  the  square  upon 
which  the  court-house  was  located  was  marked  upon 
the  plat  "court-house  square."  In  this  case,  while  the 
original  platting  of  the  city  was  irregular,  it  was  ac- 
quiesced in  and  acted  upon  by  all  parties  interested 
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and  the  rights  of  the  successors  in  interest  to  the  pro- 
prietor who  did  not  certify  the  plat  appear  to  have  been 
extinguished  by  the  adjudication  twenty  years  ago.  It 
must  therefore  be  held  that  the  plat  was  a  sufficient 
conveyance  to  vest  in  the  county  the  fee  of  the  park» 
which,  as  well  as  the  streets  and  alleys,  was  dedicated 
to  the  public  use. 

The  right  of  the  county  to  the  use  of  the  square  for 
court-house  purposes  is  not  in  issue  in  this  action.  Its 
right  to  the  use  of  one-half  of  the  square,  at  least,, 
seems  to  have  been  adjudicated  in  its  favor  twenty 
years  ago,  and  after  enjoying  the  use  of  the  square  for 
forty  years,  and  by  its  possession  asserting  its  right  to 
continue  such  use,  the  county  is  not  in  good  position 
to  assert  that  it  has  no  right  to  the  possession  of  the 
square.  For  the  purposes  of  this  case  we  may  say  that 
as  the  county  has  the  legal  title  to  and  the  possession 
of  the  park,  and,  as  its  right  to  continue  in  possession 
in  the  future  is  not  drawn  in  question,  it  has  such  an 
ownership  in  the  block  as  to  give  the  city  a  right  to 
make  the  special  assessment  against  it  for  the  improve- 
ments to  the  abutting  streets. 

All  other  objections  which  can  be  made  to  the  as- 
sessment for  the  improvements  against  the  county  and 
for  the  recovery  of  judgment  for  the  same  are  fully 
answered  favorably  to  the  city  in  Comm'rs  of  Franklin 
Co.  V.  City  of  Ottawa,  supra. 

The  judgment  is  affirmed. 
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M.  E.  Johnson,  Doing  Business  as  M.  E.  Johnson  & 
Co.,  V.  D.  S.  Huber. 

No.  16,128. 
SYLLABUS  BY  THE  COUBT. 

1.  Contracts — Off^  and  Aeeeptance — Letters — Listing  of  Real 
Estate  with  Agent,  A  letter  written  by  a  real-estate  agent 
to  the  owner  of  land  asking  if  the  land  was  for  sale  and  at 
what  price,  and  stating  the  commission  the  agent  would  charge 
to  procure  a  sale,  together  with  the  letter  of  the  landowner  in 
reply,  construed  and  held  to  constitute  a  contract  authorizing 
the  agent  to  list  the  land  for  sale  at  a  certain  price  and  bind- 
ing the  owner  to  pay  a  commission  in  case  the  agent  procured 
a  purchaser  able  and  willing  to  buy  at  the  terms  stated. 

2.  Aetion  for  Commission — Petition.  In  an  action  to  re- 
cover a  real-estate  commission  a  petition  which  sets  forth  the 
writt^i  correspondence  of  the  parties  showing  the  making  of 
a  contract  of  the  nature  referred  to  in  the  foregoing  para- 
graph, and  all^:e8  that  the  plaintiff  procured  a  purchaser  able 
and  willing  to  take  the  land  at  the  defoidant's  terms,  but  de- 
fendant declined  to  convey  the  land  and  refused  to  pay  the 
plaintiff's  commission,  states  a  cause  of  action. 

Error  from  Cowley  district  court;  Carroll  L. 
SWARTS,  judge.    Opinion  filed  July  3,  1909.    Reversed. 

W.  P.  Hackney,  J.  T.  Lafferty,  and  F.  C.  Johnson, 
for  the  plaintiff  in  error. 
/.  E.  Torrcmce,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  This  is  an  action  to  recover  a  commis- 
sion for  a  sale  of  real  estate  which  the  plaintiff  claims 
he  negotiated  as  the  agent  of  the  defendant.  The  plain- 
tiff is  a  real-estate  broker,  and  resides  at  Winfield, 
Kan.  The  defendant  is  a  resident  of  Iowa,  and  owns 
land  in  Cowley  county.  The  petition  set  out  the  written 
correspondence  between  the  parties  which  it  is  claimed 
constituted  the  contract,  and  alleged  that  the  plaintiff 
had  procured  a  purchaser  able  and  willing  to  take  the 


Digitized  by  LjOOQ IC 


592  SUPREME  COURT  OF  KANSAS. 

Johnson  v.  Huber. 

land  upon  the  defendant's  terms,  and  that  the  defend- 
ant was  unwilling  to  convey  the  land  to  the  purchaser 
and  refused  to  pay  the  plaintifTs  commission.  The 
court  sustained  a  demurrer  to  the  petition,  and  the  only 
question  we  have  to  consider  is  whether  the  correspond- 
ence of  the  parties  resulted  in  a  contract  by  which  the 
defendant  authorized  the  plaintiff  to  list  his  land  for 
sale  and  bound  himself  to  pay  the  plaintiff  a  commis- 
sion in  case  the  latter  found  a  purchaser  ready  and 
willing  to  take  the  land  on  the  defendant's  terms. 

All  of  the  plaintiffs  letters  to  the  defendant  were 
written  on  letter-heads  showing  that  the  plaintiff  was 
engaged  in  the  business  of  real  estate,  loans  and  ab- 
stracts. The  first  letter  was  dated  at  Winfield,  July  24, 
1907.  It  was  addressed  to  the  defendant  at  Pella,  Iowa, 
and  is  as  follows : 

"Dear  Sir — We  find  by  the  records  that  you  are  the 
owner  of  the  S  V2  of  the  SE  14  Sec.  10-33-5.  We  write 
to  know  if  you  will  sell  the  eighty  and  what  is  the  least 
cash  it  will  take  to  buy  it. 

"We  charge  5  per  cent,  for  the  $1000  and  2V^  per 
cent,  all  over  that  amount,  so  give  us  the  price  includ- 
ing the  conmiissions. 

"We  often  have  inquiries  for  tracts  of  this  size. 

"Please  let  us  hear  from  you  by  return  mail,  and 
•oblige.  Yours  very  truly, 

M.  E.  Johnson  &  Co." 

The  defendant  replied : 

"Pella,  Iowa,  July  27, 1907,  5  p.  m. 
"M.  E.  Johnson  &  Co.,  Winfield,  Kan.: 

"Gentlemen — In  reply  to  your  letter  of  the  24th 
inst.  I  would  say  that  my  price  on  the  S  ^/^  of  SE  %  10- 
33-5  Cowley  county,  Kansas,  is  $2000  net  to  me.  I  have 
it  rented  now  and  could  not  sell  it  without  consent  of 
parties  who  rent  it,  as  to  time  possession  could  be  given, 
etc. 

"I  understand  this  is  a  very  nice  80,  and  it  se^ns  to 
me  quite  a  cheap  property  at  the  figures  named. 

Yours  truly,  D.  S.  HuBER." 

On  August  10  the  plaintiff  wrote  informing  the  de- 
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f  endant  that  he  had  negotiated  a  sale  of  the  land.    His 
letter  is  as  follows : 

"Mr.  D.  S.  Huber,  PeJla,  Iowa: 

"Dear  Sir — We  have  your  favor  of  the  27th  ultimo 
in  which  you  state  that  you  will  take  $2000  net  to  you 
for  the  S  V2  of  the  SE  14  of  section  10,  township  33  ^ 
south,  of  range  5  east,  Cowley  county,  Kansas. 

"We  have  sold  this  land.  You  will  please  send  us  the 
abstract  if  you  have  one  for  this  land,  together  with  the 
enclosed  deed  properly  executed. 

"Send  deed  to  us  or  the  First  National  Bank  of  this 
city;  as  soon  as  the  abstract  is  continued  to  date  show- 
ing everything  clear  and  the  title  is  accepted  by  the 
purchaser  we  will  send  you  check  for  the  $2000. 

"Trusting  we  may  hear  from  you  by  return  mail,  we 
are,  Yours  very  truly, 

M.  E.  Johnson  &  C!o.'' 

Receiving  no  reply,  the  plaintiff,  on  August  22, 
wrote  the  defendant  the  following  letter : 

**Mr.  D.  S.  Huber,  Pella,  Iowa: 

"Dear  Sir — We  just  wired  you,  viz.:  'Have  you  ex- 
ecuted and  sent  deed  for  land  sold?  If  not,  why?'  We 
do  not  understand  why  you  have  delayed  answering 
our  communication  some  time  ago. 

"The  lease  and  possession  of  the  place  we  just  sold 
for  you  does  not  cut  any  figure  to  our  sale,  and  all  we 
care  for  is  an  assignment  of  whatever  lease  you  have. 
Send  deed  at  once,  if  you  have  not  done  so. 

"Please  give  this  your  immediate  attention  and 
oblige.  Yours  very  truly, 

M.  E.  Johnson  &  Co." 

The  defendant  answered  as  follows : 

"Pella,  Iowa,  August  23,  1907. 
"M.  E.  Johnson  &  Co.,  Winfield,  Kan.: 

"Gentlemen — Upon  my  return  to  my  office  to-day, 
after  an  absence  of  some  time,  I  find  on  my  desk  an 
accumulation  of  mail  matter,  and  in  with  it  your  com- 
munications, and  I  hasten  to  say  to  you  just  as  soon  as 
I  can  get  to  it  I  will  give  the  business  you  refer  to  my 
attention,  and  let  you  hear  from  me  in  full. 

"This  is  «dl  I  have  any  time  for  now. 

Yours  truly,  D.  S.  Huber." 

^—80  KAN. 
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Later  he  again  wrote  the  plaintiff,  as  follows : 

"Pella,  Iowa,  September  8, 1907.    11 :20  a.  m. 
'W.  E.  Johnson  &  Co.,  Winfield,  Kan.: 

"Gentlemen— I  have  concluded  not  to  sell  that  land 
at  the  present  time.  I  have  heard  from  the  parties 
that  occupy  it,  and  they  will  not  be  willing  to  leave  the 
place  for  some  time,  having  moved  on  it  and  greatly 
improved  it,  with  the  understanding  that  they  were  to 
occupy  it  indefinitely,  and  also  to  be  given  an  oppor- 
tunity to  purchase,  in  case  they  chose  to  do  s6. 

Yours  truly,  D.  S.  Huber." 

This  closed  the  correspondence  on  the  part  of  the 
defendant.  The  plaintiff  later  wrote  other  letters  urg- 
ing the  defendant  to  comply  with  the  contract  and  ex- 
plaining that  he  had  accepted  money  on  payment  for 
the  land,  but  they  have  no  bearing  upon  the  question 
at  issue. 

Did  this  correspondence  result  in  a  contract  by 
which  the  plaintiff  was  authorized  to  list  the  land  for 
sale  on  c6mmission  ?  The  plaintiff's  first  letter  is  sus- 
ceptible of  but  one  interpretation.  In  plain  language 
it  informs  the  defendant  of  the  character  of  the  plain- 
tiff's business,  inquires  whether  the  defendant  will  sell 
the  land,  and  asks  his  lowest  cash  tferms.  It  states  the 
commission  which  the  plaintiff  expects  to  charge  in 
case  a  sale  is  made,  and,  in  effect,  though  not  in  ex- 
press terms,  asks  authority  to  list  the  land  for  sale. 
In  his  answer  the  defendant  states  the  net  price  at 
which  he  holds  the  land  for  sale.  The  further  state- 
ment that  the  land  was  rented  and  he  could  not  sell 
without  the  consent  of  the  tenant  as  to  time  possession 
should  be  given  can  not  be  construed  as  a  statement 
that  the  land  was  not  for  sale.  The  fair  inference  is 
that  he  meant  to  sell  it  on  the  terms  stated,  subject  to 
the  lease.  In  other  words,  if  the  purchaser  could  ar- 
range with  the  tenant  as  to  the  time  possession  should 
be  given  it  would  be  satisfactory  to  him.  It  is  alleged 
in  the  petition  that  the  purchaser  which  the  plaintiff 
procured  was  willing  to  take  the  land  subject  to  the 


Digitized  by  LjOOQ IC 


Vol.  80.  JULY  TERM,  1909.  595 

Johnson  v.  Huber. 

terms  of  the  liease,  and,  in  the  letter  of  August  22, 
which  the  defendant  received  before  he  refused  to  con- 
vey, he  was  informed  that  the  matter  of  the  lease  and 
possession  had  been  arranged.  We  have  no  difficulty 
in  determining  that  the  first  letter  and  the  reply  should 
be  construed  as  a  contract  authorizing  the  plaintiff  to 
find  a  purchaser  for  the  land,  the  price  to  be  $2000 
cash,  net,  provided  arrangements  could  be  made  with 
the  tenant  as  to  time  possession  should  be  given. 

This  is  not  a  suit  for  the  specific  performance  of  a 
contract  to  sell,  and  we  need  not  inquire  whether  the 
defendant  could  have  been  compelled  under  the  con- 
,  tract  to  convey  the  land.  It  is  an  action  by  the  agent 
to  recover  from  his  principal  compensation  for  serv- 
ices rendered  in  procuring  a  purchaser  willing  to  take 
the  land  at  the  terms  stated.  It  was  a  matter  of  in- 
difference to  the  plaintiff  whether  the  defendant  saw 
fit  to  convey  the  land  or  not.  As  between  the  parties 
to  this  controversy  the  defendant  could  change  his 
mind  and  conclude  not  to  sell,  but  if  the  plaintiff  in  the 
meantime  had  performed  the  services  contracted  for 
he  would  be  entitled  to  recover  his  commission.  In 
neither  of  defendant's  letters  written  after  he  was  in- 
formed that  the  sale  had  been  made  does  he  repudiate 
the  authority  of  the  plaintiff  to  act  for  him.  In  his 
final  letter  refusing  to  convey  he  says:  "I  have  con- 
cluded not  to  sell  that  land  at  the  present  time."  He 
now  makes  the  contention  that  there  was  no  agency 
and  no  authority  on  the  part  of  the  plaintiff  to  act,  and 
denies  liability  to  the  plaintiff  for  services  rendered. 
This  is  inconsistent  with  the  stand  taken  at  the  time 
he  refused  to  be  bound  by  the  agreement.  He  is  thus 
in  the  position  of  one  who,  after  action  has  been 
brought  against  him  to  recover  upon  a  contract,  seeks 
"to  mend  his  hold"  by  placing  his  refusal  upon  a 
wholly  different  ground.  (Sandefur  v.  Hines,  69  Kan. 
168,  and  cases  cited.)  Having  authorized  the  plain- 
tiff to  procure  a  purchaser,  he  might,  so  far  as  the 


Digitized  by  LjOOQ IC 


596  SUPREME  COURT  OF  KANSAS. 

Johnson  v.  Huber. 

plaintiff's  rights  are  concerned,  refuse  to  convey  be- 
cause he  desired  not  to  inconvenience  his  tenant,  ox  for 
any  other  reason,  but  he  could  not  thus  avoid  his  lia- 
bility to  the  plaintiff  for  services  rendered  while  the 
contract  was  in  force. 

It  is  urged  that  there  was  no  binding  contract  for 
the  reason  that  in  the  letter  upon  which  the  plaintiff 
relies  nothing  was,  said  as  to  the  character  of  con- 
veyance that  would  be  made  or  who  should  furnish  an 
abstract  of  title,  and  it  is  claimed  that  the  contract 
which  the  defendant  was  asked  to  perform  called  for  a 
warranty  deed  and  abstract  of  title.  These  are  all 
matters  of  detail  which  might  have  been  provided  for 
in  the  contract  but  which  were  not.  In  the  absence  of 
any  provision  the  fair  inference  is  that  the  defendant 
was  to  give  a  warranty  deed  and  good  title,  but  in  any 
event  he  can  take  no  advantage  in  this  action  of  mat- 
ters of  this  kind,  for  the  reason  that  his  refusal  to 
convey  was  not  based  on  any  of  these  grounds.  (San- 
defur  V.  Hines,  supra.)  We  conclude  that  the  petition 
stated  a  cause  of  action  and  that  the  demurrer  should 
have  been  overruled. 

There  is  no  merit  in  the  contention  of  the  plaintiff 
that  the  court  erred  in  striking  from  the  petition  cer- 
tain averments  with  respect  to  the  legal  effect  of  the 
written  correspondence  and  the  understanding  which 
the  parties  had  with  reference  thereto.  The  corre- 
spondence speaks  for  itself. 

The  judgment  is  reversed,  with  instructions  to  pro- 
ceed further  in  accordance  with  the  views  herein  ex- 
pressed. 
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W.  W.  GooDRow  V.  G.  W.  Stober. 

No.  16.124. 
SYLLABUS  BY  THE  COURT. 

1.  Tax  Deed — Description  of  Land,  A  tax  deed  is  not  yoid 
merely  because  the  description  of  the  land  is  not  technically 
accurate.  If  definite  and  certain  enough  to  enable  those 
familiar  with  it  readily  to  recognize  the  land  intended  and  to 
enable  it  to  be  easily  ascertained,  this  will  be  sufficient. 

2.  Popular  Name  Used  in  Describing  a  Town  Lot,     A 

town  plat  was  filed  in  the  office  of  the  register  of  deeds,  and 
designated  ''The  town  of  Fremont.''  Soon  afterward  the  town 
was  by  common  consent  called,  and  was  generally  thereafter 
known  as,  'The  town  of  Morland,''  the  railroad  station  and 
post-office  being  so  named.  The  taxing  officers  described  the 
town  lots  upon  the  tax-roll  as  being  situated  in  the  town  of 
Morland.  A  lot  so  described  was  sold  to  the  coimty  for  de- 
linquent taxes.  Four  years  afterward  the  county  conveyed  the 
lot  by  what  is  known  as  a  compromise  tax  deed.  The  grantee 
immediately  recorded  the  deed  and  took  possession  of  the  lot. 
Heldt  that  nine  years  afterward  the  tax  deed  can  not  be 
deemed  void  merely  because  of  the  irregular  description  of  the 
lot. 

Error  from  Graham  district  court;  Charles  W. 
Smith,  judge.    Opinion  filed  July  3, 1909.    Affirmed. 

STATEMENT. 

This  is  an  action  of  ejectment.  It  was  commenced 
in  the  district  court  of  Graham  county  by  W.  W.  Grood- 
row,  against  G.  W.  Stober,  to  recover  the  possession  of 
a  part  of  a  lot  in  the  town  of  Fremont,  now  called  Mor- 
land. Judgment  was  rendered  in  favor  of  the  defend- 
ant, and  the  plaintiff  prosecutes  error. 

The  facts  involved  in  the  controversy  are  substan- 
tially as  follow:  In  1890  the  town  of  Fremont  was 
platted  as  a  government  town  site,  upon  land  entered  by 
the  probate  judge  for  that  purpose.  The  plat  was  duly 
filed  and  has  ever  since  been  the  only  plat  on  record  of 
that  town  site.  On  October  10, 1890,  the  probate  judge 
conveyed  the  lot  in  controversy  to  one  James  Stone, 
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who  conveyed  it  to  the  plaintiff,  and  the  latter  now 
holds  and  claims  it  by  virtue  of  such  conveyance.  The 
lot  is  described  in  plaintifTs  deed  as  being  situated  in 
the  town  of  "Fremont,  now  called  Morland."  -The  town 
has  been  conmionly  called  and  known  as  Morland  ever 
since  1890,  and  the  railroad  station  and  post-office  have 
been  so  known  and  called.  Town  lots  were  placed  upon 
the  assessment-rolls  as  in  the  town  of  Fremont  until 
1896,  since  which  date  they  have  been  assessed  as  in  the 
town  of  Morland. 

On  September  8,  1892,  the  lot  in  controversy  was 
sold  to  the  county  for  the  delinquent  tax  of  1891.  On 
October  10,  1899,  a  tax  deed  was  obtained  by  the  de- 
fendant from  the  county  under  the  provisions  of  the 
statute  which  provide  for  what  is  known  as  a  "compro- 
mise deed,"  and  he  immediately  took  possession  of  the 
land  under  such  tax  deed  and  still  occupies  the  same. 
The  deed  was  duly  recorded  on  the  same  day  that  it  was 
executed. 

W.  L.  Sayers,  for  the  plaintiff  in  error. 
John  S.  Dawson,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  The  contention  in  this  case  is  that  the  lot 
in  controversy,  having  been  designated  upon  the  re- 
corded plat  as  a  part  of  the  town  of  Fremont,  can  not 
be  described  in  any  other  manner.  It  is  urged  that  the 
attempt  to  locate  it  in  a  town  having  another  name 
amounts  to  nothing,  imposes  no  burden  upon  the  land, 
and  a  tax  deed  founded  upon  such  a  proceeding  does  not 
constitute  a  conveyance ;  in  other  words,  the  tax  deed  in 
controversy,  because  of  this  misdescription,  is  void. 
No  other  defect  is  urged  against  the  deed. 

The  land  was  taxable ;  the  tax  was  delinquent.  The 
land  was  assessed  as  being  a  part  of  the  town  of  Fre- 
mont, and  was  so  described  on  the  tax-roll.  It  con- 
tinued to  be  so  described  until  1896.    The  tax  deed. 
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which  was  executed  in  1899,  recites  that  the  proceed- 
ings were  concerning  a  lot  in  the  town  of  Morland. 
The  only  question  discussed  by  counsel  as  the  effect  of 
this  irregular  description  upon  the  tax  deed.  We  have 
not  been  cited  to  any  decided  cases  or  to  any  statute  in 
support  of  the  contention  of  the  plaintiff.  We  do  not 
understand  that  there  is  any  peculiar  rule  relating  to 
the  description  of  real  estate  in  tax  deeds.  The  general 
rule  relating  to  descriptions  in  conveyances — ^that  they 
must  be  so  definite  and  specific  that  the  land  intended 
will  be  understood — seems  applicable  here.  It  has  been 
held  that  abbreviations  which  are  well  known  and  gen- 
erally understood  may  be  properly  used.  (Douglass  v. 
Byers,  69  Kan.  59,  64;  Knote  v.  Caldwell,  43  Kan.  464; 
Comm'rs  of  Jefferson  Co.  v.  Johnson,  23  Kan.  717.)  In 
the  case  of  Douglass  v.  Byers,  69  Kan.  59,  it  was  said : 

"While  descriptions  can  not  be  supplied  by  parol  evi- 
dence, it  is  competent  to  explain  abbreviations  and  clear 
up  ambiguities  by  evidence  aliunde  the  instruments  or 
proceedings."     (Page  64.) 

Section  7696  of  the  General  Statutes  of  1901  seems 
to  cover  the  question  fully. 

It  appears  that  people  familiar  with  the  facts  knew 
the  town  by  either  the  name  Fremont  or  Morland.  Peo- 
ple not  familiar  with  the  early  history  of  the  town 
would  probably  recognize  the  land  more  readily  if  de- 
scribed as  a  part  of  Morland  than  if  as  a  part  of  Fre- 
mont. The  land  intended  by  either  description  could 
be  easily  ascertained  by  any  person.  The  taxing  offi- 
cers -had  the  proper  land  in  view.  The  owner  well 
knew  that  the  tax  was  delinquent,  that  the  lot  had  been 
sold,  and  without  attempting  to  remove  the  burden  per- 
mitted the  land  to  remain  unredeemed  until  it  had  been 
conveyed  by  tax  deed  and  the  deed  recorded  for  more 
than  five  years.  The  plaintiff  did  not  acquire  his  deed 
to  the  lot  until  June  1,  1906,  at  which  time  he  was  fa- 
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miliar  with  the  history  of  the  town  plat  and  of  the  de- 
fendant's rights  to  the  lot,  • 

We  are  unable  to  find  that  any  material  error  was 
committed  by  the  district  court,  and  its  judgment  is 
affirmed. 


W.  H.  MiLLiKihT  V.  L.  A.  Lockwood. 

No.  16,128. 
SYLLABUS  BY  THE  COURT. 

1.  Title  and  Ownership — Merger.  Where  a  tax  title  and  the 
patent  title  are  united  in  the  same  person,  an  outstanding 
lease  previously  made  by  the  holder  of  the  tax  title,  while  in 
possession  under  a  tax  deed  valid  upon  its  face  and  of  record 
more  than  five  years,  is  not  merged  if  the  interest  of  the  lease- 
holder had  become  vested  before  such  titles  were  united. 

2.  Asngnment  of  a  Lease — Attornment  by  Assignee — 

Liability  to  Assignor.  The  assignee  of  a  lease  in  the  situation 
stated  above  is  not  bound  to  yield  to  the  demands  of  the 
grantee  of  the  titles  so  united,  and  if  he  does  so  voluntarily, 
and  accepts  another  lease  from  such  grsnteef  he  is  hot  thereby 
relieved  from  paying  the  rents  and  performing  the  conditions 
stipulated  in  the  assignment. 

3.  Tax  Deeds — Limitation  of  Actions — Rights  of  Lessee.  In  the 
situation  stated  such  lessee  might  have  availed  himself  of  the 
protection  afforded  by  section  141  of  the  tax  law  (Gen.  Stat. 
1901,  §  7680)  in  defense  of  the  claims  made  upon  him  by  such 
grantee. 

4.  Rents  and  Profits — Liability  of  Assignee  of  a  Lease — At- 
tornment. The  voluntary  relinquishment  by  an  assignee  of  a 
lease  to  claims  asserted  under  a  title  inferior  to  that  of  the 
lessor,  whose  better  title  has  not  been  extinguished,  will  not 
avail  against  a  claim  for  rent. 

Error  from  Chautauqua  district  court;  Granville 
P.  Airman,  judge.  Opinion  filed  July  3,  1909.  Af- 
firmed. 
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STATEMENT. 

In  February,  1903,  Melissa  Thompson  was  in  posses- 
sion of  lots  5  and  6,  containing  about  57  acres,  under  a 
tax  deed,  and  was  the  owner  in  fee  of  lots  7  and  8  ad- 
joining. At  that  time  she  made  an  oil-and-gas  lease  to 
L.  A.  Lockwood  on  the  four  lots,  in  consideration  of 
one-tenth  of  the  oil  produced  upon  the  property,  to  be 
delivered  to  her,  and  certain  other  rentals.    On  May  26, 

1903,  Lockwood  assigned  this  lease  to  Millikin,  in  con- 
sideration of  $900  and  an  agreement  that  he  should  re- 
ceive 6%  per  cent,  of  the  oil  produced.  The  fee  title 
to  lots  5  and  6  and  lot  10,  the  latter  being  a  separate 
tract,  was  in  C.  W.  Lane  and  Marie  Castle.  These  three 
lots  were  sold  in  1894  for  the  taxes  of  1893,  and  bid  in 
by  the  county  treasurer.  On  November  9,  1897,  the 
tax  certificate  on  lots  5  and  6  was  assigned  to  Mrs. 
Thompson  for  two-thirds  of  the  taxes  due  on  the  three 
lots,  and  on  the  same  day  a  tax  deed  was  issued  to  her 
and  recorded. 

In  the  summer  of  1903  Millikin  went  into  possession 
of  the  leased  property  and  commenced  the  erection  of  a 
derrick  on  lot3  5  and  6,  but,  learning  that  Mrs.  Thomp- 
son's title  was  based  upon  a  tax  deed,  stopped  work.. 
Mrs.  Castle  died  in  1899.  Her  children,  who  were 
minors,  paid  $82.66  to  the  county  treasurer  in  1903  to 
redeem  Jots  5  and  6  from  the  tax  sale.    On  January  12, 

1904,  Mrs.  Thompson  conveyed  the  lots  to  G.  W.  Goss, 
and  the  treasurer  paid  this  redemption  money  over  to 
him.  On  February  25,  1904,  the  Lane  and  Castle  heirs 
began  an  action  in  ejectment  against  Thompson,  Goss 
and  Millikin  to  recovei:  lots  5  and  6,  and  enjoined  Milli- 
kin f rohi  proceeding  under  the  lease.  Before  commen- 
cing that  action  a  notice  of  the  claims  of  the  plaintiffs 
therein  was  served  on  Millikin,  who  thereupon  em- 
ployed D.  E.  Rathbun,  an  attorney,  to  examine  the  title. 
While  the  action  was  pending  he  employed  Mr.  Rath- 
bun  to  look  after  his  interests.    Rathbun  procured  an 
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extension  of  time  to  answer,  but  no  answers  were  filed 
by  any  of  the  defendants  in  that  action.  On  March  10, 
1904,  Gross  executed  a  quitclaim  deed  to  the  Castle  heirs, 
and  on  March  30  Lane  and  the  Castle  heirs  by  warranty 
deed  conveyed  these  lots  to  Rathbun,  subject  to  tax  liens 
and  tax  deeds.  The  ejectment  action  was  then  dis- 
missed. 

Rathbun  notified  Lockwood  and  Millikin  of  his  title 
and  warned  them  to  remove  from  the  premises  any 
property  they  had  thereon,  and  took  actual  possession 
of  the  lots  himself.  The  unfinished  derrick  constructed 
by  Millikin  and  a  boiler  left  by  him  were  still  upon  the 
premises.  Thereupon  Millikin  executed  and  delivered 
to  Rathbun  an  instrument  declaring  that  he  claimed  no 
interest  under  the,  lease  from  Mrs.  Thompson,  recog- 
nized Rathbun's  title,  and  took  from  him  an  oil-and-gas 
lease,  dated  April  5,  1904,  upon  the  same  premises 
(lots  5  and  6),  an,d  proceeded  to  drill  several  wells 
thereon  and  to  take  and  market  oil  therefrom.  Millikin 
drilled  a  well  on  lot  8  just  before  obtaining  the  lease 
from  Rathbun,  but  it  was  dry,  and  nothing  further  was 
done  on  that  lot  or  on  lot  7.  He  paid  one  year's  rental 
on  lots  5  and  6,^  as  stipulated  in  the  lease,  and  two  years 
rental  on  lots  7  and  8. 

It  seems  to  be  conceded  that  the  tax  deed,  if  subject 
to  attack  in  this  action,  is  invalid  for  the  reason  that 
separate  tracts  were  assessed  and  sold  as  one  and  the 
assignment  of  the  certificate  was  made  upon  a  part  of 
the  property  for  a  proportion  of  the  amount  due  upon 
the  whole.  It  also  appears  that  the  ancestors  of  the 
minors  who  paid  the  redemption  money  died  after  the 
tax  sale  had  been  made,  so  that  their  children  had  no 
right  to  redeem  on  the  ground  that  they  were  minors. 
After  Millikin  had  succeeded  in  finding  oil  upon  the 
premises  Lockwood  demanded  a  division  order,  that  he 
might  obtain  his  siiare  of  the  proceeds  under  the 
Thompson  lease.  Millikin  refused,  denied  any  liability 
to  Lockwood,  and  informed  him  that  he  claimed  under 
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the  lease  from  Rathbun.  Lockwood  sued  Millikin  for 
liis  share  under  the  assignment  of  the  Thompson  lease. 
There  is  no  dispute  as  to  the  amount  due,  if  liability  be 
«hown. 

D.  E.  Rathbun,  T.  F.  Garver,  and  R.  D.  Garver,  for 
the  plaintiff  in  error. 

W.  H.  Sproid,  and  Charles  D.  Shukers,  for  the  de- 
fendant in  error. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  The  tax  deed  to  lots  5  and  6  had  been 
of  record  more  than  five  years  when  Mrs.  Thompson, 
then  in  possession  and  claiming  title  under  it,  made  the 
oil  lease  to  Lockwood,  which  was  assigned  to  Millikin 
And  under  which  Millikin  took  and  held  possession — a 
possession  which  he  afterward  yielded  to  Rathbun.  If 
Mrs.  Thompson  had  conveyed  the  premises  instead  of 
leasing  an  interest  in  them  her  grantee  would  have 
^succeeded  to  all  her  rights,  and  if  Millikin  had  taken  as 
.grantee  under  a  conveyance  from  Lockwood  instead 
of  taking  as  assignee  of  a  lease  he  would  have  suc- 
ceeded to  the  same  rights.  This  is  true  with  respect 
to  the  interest  carved  out  of  the  estate  and  transferred 
by  the  lease,  for  the  lessee  and  assignee  respectively 
took  the  same  rights  in  the  interest  so  transferred  that 
they  woufd  have  taken  in  the  whole  estate  had  it  been 
•conveyed  instead  of  the  leasehold.  It  must  be  con- 
ceded, therefore,  that  if  Millikin  had  refused  to  yield 
to  Rathbun  and  had  remained  in  possession  he  could 
have  successfully  claimed  the  protection  of  section  141 
of  the  tax  law  (Gen.  Stat.  1901,  §  7680),  the  tax  deed 
being  valid  upon  its  face  and  having  been  of  record 
more  than  five  years,  unless  it  should  be  held  that  the 
tax  title  had  been  redeemed  or  otherwise  made  in- 
•effectual. 

It  is  claimed  that  the  tax  title  was  avoided  by  the 
Acceptance  by  Goss  of  the  money  paid  for  redemp- 
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tion,  although  the  minors  had  no  right  of  redemption. 
It  is  true  that  Goss,  grantee  of  the  tax  title  under 
Mrs.  Thompson,  who  held  it  when  the  lease  was  made, 
could  not  hold  the  title  and  the  money  too ;  and  it  may 
be  conceded  that  by  accepting  the  money  he  in  effect 
relinquished  his  right  to  retain  the  title;  but  he  could 
relinquish  no  greater  interest  than  he  owned.  The 
lessee,  Lockwood,  received  nothing  and  relinquished 
nothing,  and  his  rights  could  not  be  destroyed  by  the 
lessor  or  the  grantee  of  the  lessor  after  the  lease  be« 
came  effective  and  the  rights  of  the  lessee  under  it  had 
become  vested. 

The  tax  title  and  the  outstanding  original  title  were 
united  by  the  conveyance  from  Goss  to  the  Castle 
heirs.  If  this  should  be  treated  as  a  merger  of  the 
tax  title,  which  is  probably  not  true,  it  still  would  be 
only  a  merger  of  whatever  estate  remained  in  Goss  to 
be  merged,  and  could  not  include  the  outstanding  lease- 
hold.. The  merger,  if  any,  would  only  be  coextensive 
with  the  interest  to  be  merged.  (16  Cyc.  665;  Loan 
Association  v.  Insurance  Co.,  74  Kan.  272.) 

The  principal  controversy  in  this  action  is  whether 
Millikin,  having  taken  a  lease  under  the  Thompson 
title  immediately  from  Lockwood  and  being  in  posses-^ 
sion  under  it,  should  be  allowed  to  repudiate  that  rela- 
tion, set  up  an  adverse  title  under  a  lease  from  another 
party,  and  thereby  defeat  the  action  for  rents.  He 
claims  that  "although  a  tenant  can  not  dispute  the 
title  of  his  landlord  so  long  as  it  remainis  as  it  was  at 
the  time  the  tenancy  commenced,  yet  he  may  show 
that  the  title  under  which  he  entered  has  expired,  or 
has  been  extinguished."  {Weichselbaum  v,  Curlett,  20* 
Kan.  709,  syllabus.)  The  application  of  this  principle 
fails  because  the  title  under  which  he  originally  en- 
tered had  not  been  extinguished. 

It  is  also  contended  that  as  the  limitation  contained 
in  section  141  of  the  tax  law  is  only  available  as  a  de- 
fense, the  plaintiff,  Lockwood,  can  have  no  benefit  from. 
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its  operation,  since  he  is  now  seeking  affirmative  relief. 
(Walker  v.  Boh,  32  Kan.  354.)  On  the  other  hand,  it 
is  urged  that,  as  the  tax  deed  would  have  been  a  suffi- 
cient defense  for  Mrs.  Thompson  in  an  action  of  eject- 
ment against  her  while  she  was  ih  possession  under  it, 
the  same  defense  was  available  to  Millikin  had  he  seen 
fit  to  resist  Rathbun's  claim,  and  so  the  right  of  Lock- 
wood  to  collect  his  rents  remained  unimpaired.  It  was 
said  in  Nicholson  v.  Hale,  73  Kan.  599,  construing  sec- 
tion 141  of  the  tax  law : 

"An  exception  to  the  rule  that  a  statute  of  limita- 
tions can  only  be  used  as  a  shield  of  defense  and  not  as 
a  weapon  of  attapk  is  recognized  where  the  person 
claiming  under  the  statute  has  been  wrongfully  dis- 
possessed after  the  prescribed  period  has  run."  (Page 
602.) 

It  was  held  in  that  case  that  a  party  holding  under 
a  tax  deed  valid  upon  its  face  and  of  record  for  five 
years,  when  dispossessed  by  force,  fraud  or  stealth, 
does  not,  in  maintaining  ejectment,  enlarge  the  scope 
of  his  original  claim,  but  only  regains  what  was 
wrongfully  taken  from  him.  The  plaintiff  here  seeks 
no  enlargement  of  his  interest  in  the  lease;  he  only 
seeks  to  recover  rents  which  are  due  unless  his  right 
has  been  lost  by  the  settlement  between  Rathbun  and 
Millikin  and  the  interposition  of  a  superior  title.  When 
the  action  by  the  holders  of  the  original  title  was  com- 
menced, Millikin  promised  Lockwood  that  he  would 
attend  to  it  and  have  it  "fixed  up";  that  if  Lockwood 
would  "be  patient  ...  he  [Millikin]  would  get 
that  fixed  up  and  drill  the  premises."  Lockwood  was 
not  a  party  to  the  action,  but  Millikin  was,  and  did  not 
request  Lockwood  to  defend  it.  The  manner  in  which 
it  was  flxed  up,  or  adjusted,  was  that  Rathbun,  who 
was  Millikin's  attorney  in  that  action,  procured  con- 
veyances from  the  hostile  claimants  to  himself  and 
then  set  up  an  adverse  title,  to  which  Millikin  at  once 
surrendered;  then  Millikin  took  a  lease  from  Rathbun 
and  proceeded  vigorously  with  work  upon  the  same 
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premises.  No  notice  of  this  important  adjustment 
was  given  to  Lockwood  until  the  latter,  finding  that  oil 
was  being  marketed  from  the  premises,  asked  for  hi& 
share  under  the  Thompson  lease,  when  his  claim  waa 
rejected  and  he  was  informed  of  the  lease  from  Rath- 
bun.  It  is  true  that  some  of  the  facts  stated  in  this 
paragraph  were  denied  by  the  defendant,  but,  having 
been  testified  to,  they  must  be  accepted  as  true  under 
the  general  finding  for  the  plaintiff.  The  defendant,, 
being  in  possession  under  an  apparently  valid  tax  deed, 
jrielded  to  an  inferior  title.  This  voluntary  relinquish- 
ment of  his  rights  under  the  lease  is  not  a  valid  reason 
for  refusing  to  pay  rent  or  perform  the  conditions  of 
the  assignment.  (1  Taylor,  Landlord  &  Tenant,  9th 
ed.,  §  378.) 

The  only  errors  assigned  are  that  plaintiff  was  not 
entitled  to  judgment  upon  the  evidence,  and  the  hold-- 
ing  that  the  tax  deed  was  not  open  to  attack.  For  the 
reasons  stated  we  hold  that  the  evidence  supports  the 
judgment,  and  that  the  effect  given  to  the  tax  deed  waa 
proper. 

The  judgment  is  affirmed. 


The  Wichita  Sash  &  Door  Company  v.  Charles 
Weil  et  al 

No.  16.129. 
SYLLABUS  BY  THE  COURT. 

1.  Mechanic's  Lien — Judgment  hy  Default — Vacation — Retrials 
In  an  action  by  a  subcontractor  to  recover  a  personal  judg* 
ment  against  the  contractor  and  to  foreclose  a  mechanic's  lien 
on  the  building  and  premises  of  the  owner,  a  judgment  by  de- 
fault was  first  rendered  against  the  contractor  and  the  fore- 
closure of  the  lien  was  adjudged.  Sjibsequ«itly  the  owner 
moved  for  the  vacation  of  the  judgment  and  the  motion  was 
allowed,  but  the  personal  judgment  against  the  contractor  was 
not  formally  set  aside.     No  defense  was  made  by  the  con- 
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tractor  and  the  court  proceeded  to  try  the  case  as  if  the  entire 
judgment  had  been  vacated,  and  upon  the  trial  allowed  the 
owner  to  contest  the  amount  due  and  the  extent  of  the  lien  to 
be  adjudged  against  his  property.  Held,  that  the  court  should 
have  formally  set  aside  the  personal  judgment  against  the 
contractor,  but  that  it  was  not  prejudicial  error  to  try  the 
question  of  the  amount  due  to  the  subcontractor  without  hav- 
ing made  such  formal  order. 

2. Action  by  Subcontractor — Defense  by  Ovmer — Coun- 
ter-claim. In  an  action  brought  by  a  subcontractor,  .where 
the  original  contractor  does  not  def^d  against  the  claim,  the 
owner  may  defend,  and  for  the  purpose  of  ascertaining  the 
amount  due  and  reducing  the  extent  of  the  lien  to  be  estab- 
lished against  his  premises  may  allege  and  prove  damages 
resulting  from  defects  and  omissions  in  the  work  performed 
or  the  material  furnished  by  the  subcontractor. 

8. Tender — Withdrawal — Discharge  of  lAen,    Where  the 

owner  asks  for  the  withdrawal  of  an  amount  of  money  which 
he  had  tendered  and  paid  into  court  to  meet  the  claim  of  the 
subcontractor  and  which  the  subcontractor  declined  to  ac- 
cept, and  the  court  grants  his  request  and  permits  the  with- 
drawal of  the  deposit,  such  tender  and  deposit  can  not  be  re- 
garded as  effecting  a  discharge  of  a  lien  properly  perfected. 

Error  from  Sedgwick  district  court;  Thomas  C.  Wil- 
son, judge.    Opinion  filed  July  3,  1909.    Modified. 

0.  A.  Reach ^  for  the  plaintiff  in  error. 
Brubdcher  &  Cordy,  for  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  was  an  action  to  recover  for 
material  and  labor  furnished  toward  the  construction 
of  a  house,  and  to  foreclose  a  mechanic's  lien.  In  1905 
Charles  Weil,  the  owner  of  ground,  entered  into  a  con- 
tract with  H.  Croskey  for  the  erection  of  a  dwelling- 
house.  In  the  course  of  the  construction  Croskey  con- 
tracted with  the  Wichita  Planing  Mill  to  furnish  and 
place  in  the  house  a  front  door  and  stairway.  After 
furnishing  these  and  putting  them  in,  the  Wichita 
Planing  Mill  took  the  required  steps  to  procure  a  sub- 
contractor's lien  for  a  balance  due  under  the  subcon- 
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tract.  The  claim  was  assigned  to  the  Wichita  Sash  & 
Door  Company,  and  on  July  7,  1906,  that  company 
brought  this  action  against  Croskey  and  Weil,  asking 
for  a  personal  judgment  against  Croskey  for  the 
amount  due  and  for  a  foreclosure  of  the  mechanic's 
lien  on  Weil's  premises.  On  October  25,  1906,  Croskey 
and  Weil  both  being  in  default,  the  court  rendered  a 
personal  judgment  against  Croskey  for  $384.65,  with 
interest  from  the  time  the  claim  was  due,  amounting 
to  $405.75,  and  also  adjudged  the  foreclosure  of  the 
lien. 

On  October  29,  1906,  Weil  filed  a  motion  to  set  aside 
the  judgment,  giving  as  reasons  for  his  default  that 
the  plaintiff  had  not  filed  an  amended  petition,  as  re- 
quired by  a  former  order  of  the  court;  that  the  judg- 
ment had  been  prematurely  rendered;  and,  further, 
that  he  had  a  good  defense  to  the  action.  After  a  hear- 
ing the  court  found  that  the  judgment  had  been  ren- 
dered under  a  misapprehension  of  the  facts,  and  sus- 
tained the  motion,  but  held  that  it  might  stand  as 
against  Croskey,  who  had  not  asked  to  have  it  vacated. 

On  November  12, 1906,  Weil  answered  with  a  general 
denial,  and  averred  that  the. material  furnished  for  the 
door  and  stairway  was  defective,  unseasoned,  and  in- 
ferior; that  the  work  was  not  done  in  a  workmanlike 
manner;  that  the  door  became  warped  and  twisted  so 
that  the  glass  did  not  fit  and  was  not  properly  sup- 
ported; and  that  the  newels  and  the  baluster  of 
the  stairway  shrank  and  became  loose,  and  the  stair- 
way, being  improperly  supported,  settled,  to  the  dam- 
age of  the  answering  defendant  in  the  sum  of  $250. 
On  February  27,  1907,  Weil  tendered  and  paid  into 
court  the  ^um  of  $375,  and  offered  to  ccmfess  judgment 
for  costs  up  to  that  time,  but  the  plaintiff  declined  the 
tender  on  the  ground  that  it  was  insufficient  in  amount 
and  also  that  this  was  not  a  case  in  which  a  tender 
could  be  made  by  the  owner.  A  trial  was  subsequently 
had  with  a  jury,  and  the  verdict  fixed  the  amount  due 
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at  $290.40,  being  the  sum  of  $259.65,  with  interest 
thereon  at  6  per  cent,  per  annum  from  November  25, 
1905,  to  November  25,  1907.  After  the  verdict  Weil 
was  permitted  to  withdraw  $84.60  of  the  deposit,  the 
difference  between  the  amount  as  originally  tendered 
and  the  amount  found  in  the  verdict.  The  question  of 
the  lien  upon  the  premises  then  came  on  for  a  hearing, 
and  the  court  specially  found  that  the  necessary  steps 
had  been  taken  by  the  plaintiff  to  perfect  a  mechanics' 
lien,  but  refused  to  enforce  it  because  of  the  tender 
and  deposit  made  by  Weil.  In  an  examination  of  the 
verdict  rendered  by  the  jury  the  court  found  that  they 
had  erred  in  awarding  interest  after  the  tender  had 
been  made,  and  therefore  reduced  the  amount  due  to 
$279.20.  It  has  been  made  to  appear  by  the  supple- 
mental record  that  since  the  settling  of  the  original 
record  the  court  permitted  Weil  to  withdraw  the  bal- 
ance of  the  money  tendered. 

In  behalf  of  Weil  it  is  contended  that  the  court  is 
without  jurisdiction  to  hear  this  appeal  because  there 
is  less  than  $100  in  controversy.  Although  at  one 
stage  of  the  proceedings  the  difference  between  the 
amount  claimed  by  the  plaintiff  and  that  offered  by 
Weil  was  less  than  $100,  the  plaintiff  is  nevertheless 
here  claiming  on  the  record  that  it  is  entitled  to  a  lien 
on  Weil's  premises  of  more  than  $400.  The  court  de- 
cided that  the  plaintiff  was  not  entitled  to  a  lien  for 
any  amount,  and  allowed  the  amount  tendered  to  be 
taken  down,  so  that  the  plaintiff  has  not  only  been  de- 
prived of  the  lien  claimed  but  also  of  the  amount  ten- 
dered and  paid  into  court  by  Weil.  It  is  clear  therefore 
that  the  amount  in  controversy  is  the  full  amount 
claimed  against  Weil's  property. 

The  first  contention  of  the  plaintiff  is  that  the  amount 
due  under  the  subcontract  was  fixed  by  the  personal 
judgment  rendered  against  Croskey,  the  contractor,  on 
October  25,  1906,  which  has  never  been  set  aside  as  to 
Croskey,  and  that  therefore  it  was  error  to  submit  to 

39— 80  KAN. 
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the  jury  or  to  retry  the  issue  of  the  amount  due.  It 
insists  that  when  a  subcontractor  furnishes  labor  or 
material  to  a  contractor  at  an  agreed  price,  or  where 
there  is  a  settlement  between  them  of  the  amount  due 
for  the  same,  or  where  the  subcontractor  obtains  a  per- 
sonal judgment  against  the  contractor  without  fraud 
or  collusion,  the  amount  due  and  the  extent  of  the  lien 
is  thereby  fixed  beyond  the  control  of  the  owner. 

It  is  true  as  contended  that  there  is  no  privity  of 
contract  between  the  owner  and  the  subcontractor. 
The  contractor  is  the  primary  debtor,  and  ordinarily 
the  accounting  or  adjudication  of  the  amount  due  to 
the  subcontractor  is  a  matter  of  concern  only  to  them. 
As  between  them  there  may  be  offsets,  counter-claims, 
equities  and  defenses  as  to  which  the  owner  would  have 
neither  knowledge  nor  concern.  The  subcontractor 
may  depend  upon  the  personal  liability  of  the  con- 
tractor and  claim  no  lien  against  the  owner ;  but  where 
a  lien  is  claimed  and  sought  to  be  enforced  the  owner  is, 
of  course,  interested  in  the  extent  of  the  lien  to  be  es- 
tablished against  his  property.  To  protect  the  owner 
the  legislature  has  provided  that  he  can  retain  the  whole 
contract  price  until  the  expiration  of  the  sixty  dasrs, 
within  which  such  liens  may  be  filed,  and,  further,  that 
he  can  not  be  compelled  to  pay  subcontractors  in  excess 
of  the  amount  he  has  agreed  to  pay  the  contractor.  To 
prevent  the  enforcement  of  unjust  liens  against  his 
property  the  statute  provides  that  where  an  action  is 
brought  by  a  subcontractor,  as  in  this  instance,  it  is 
the  duty  of  the  contractor  to  defend  against  the  claims 
of  every  subcontractor,  and  that  if  he  fails  to  make 
such  defense  the  owner  may  make  the  same  at  his  ex- 
pense.    (Civ.  Code,  §  635.) 

In  this  instance  the  contractor  did  not  contest  the 
claim  of  the  subcontractor,  and  under  the  rule  of  the 
statute  it  was  competent  for  the  owner  to  defend 
against  the  claim  set  up  by  the  plaintiff.  Among  other 
things  he  had  the  right  to  contest  the  extent  of  the  lien 
that  should  be  adjudged  against  the  property. 
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But  counsel  for  the  plaintiff  say  that  the  question 
had  already  been  determined  by  the  personal  judgment 
against  the  contractor  and  could  not  be  retried  so  long 
as  that  judgment  remained  in  force.  Under  some  cir- 
cumstances such  a  judgment  should  be  regarded  as  a 
final  determination  of  the  amount  due.  While  the  judg- 
ment was  not  formally  vacated,  as  it  should  have  been, 
it  was  in  effect  set  aside  by  the  action  of  the  trial  court. 
The  court  proceeded  as  if  the  whole  question  was  open 
for  consideration.  The  jury  were  called,  each  party 
submitted  testimony  as  to  the  amount  due,  and  the 
question  was  as  fully  tried  as  if  the  judgment  against 
Croskey  had  been  specifically  set  aside.  Croskey  was  a 
party  to  the  action,  and  the  other  parties  were  as  ef- 
fectually bound  by  the  subsequent  proceedings  in  the 
case  as  if  Croskey  had  resisted  the  payment  of  the 
plaintiff's  claim.  Having  tried  out  the  question  as  if 
no  judgment  existed,  no  good  purpose  would  be  sub- 
served by  sending  the  case  back  to  enable  the  court  to 
go  through  the  empty  form  of  vacating  that  judgment. 

It  is  said  the  contractor  was  satisfied  that  the  claim 
of  the  subcontractor  was  just  and  for  that  reason  he 
did  not  desire  to  resist  or  to  reduce  the  claim.  The 
statute  contemplates  that  the  owner  shall  not  be  bound 
by  the  inaction  or  even  by  the  agreement  of  the  con- 
tractor with  the  subcontractor.  He  is  expressly  author- 
ized to  defend  if  the  contractor  does  not,  and  therefore 
he  may  do  so  even  if  the  unresisting  contractor  is  satis- 
fied or  is  in  agreement  with  the  subcontractor.  The 
right  as  well  as  the  extent  of  the  defense  that  the  owner 
may  make  is  illustrated  in  the  case  of  Fossett  v.  Lum- 
ber Co.,  76  Kan.  428.  It  was  there  decided  that,  al- 
though there  is  no  privity  of  contract  between  the 
owner  and  the  subcontractor,  the  owner  may  set  off 
damages  sustained  by  him  against  the  claim  of  the  sub- 
contractor.   It  was  said : 

"The  owner  may  recoup  damages  against  the  con- 
tractor arising  out  of  the  failure  of  the  latter  faithfully 
to  perform  the  contract,  and  without  regard  to  the  ab- 
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.  sence  of  specific  terms  in  the  contract  providing  for 
damages.  He  may  show  as  against  the  contractor  that 
the  building  was  not  completed,  or  not  completed  in 
time,  or  that  defective  materials  were  used.  Why 
should  he  not  be  permitted  to  show  these  counter-claims 
when  it  is  sought  to  recover  from  him  by  one  who  has 
no  contractual  relations  with  him  and  who  seeks  to 
recover  a  deot  due  from  the  contractor?"     (Page  444.) 

A  claimant  is  only  entitled  to  a  lien  for  the  amount 
actually  due  for  labor  and  material.  The  building  and 
premises  of  the  owner  are  not  bound  for  more  than  is 
justly  due  to  the  claimant.  The  owner  may,  while  ma- 
king the  defense  as  the  statute  authorizes,  ask  to  have 
the  claim  reduced  because  of  the  defects  or  omissions 
in  the  work  performed  or  the  materials  furnished  by 
the  subcontractor.  There  was  set  up  and  properly  sub- 
mitted to  the  jury  herein  the  question  of  damages  sus- 
tained by  the  owner  by  reason  of  defective  workman- 
ship and  niaterial,  and  in  the  absence  of  the  evidence 
it  may  be  assumed  that  the  amount  of  the  plaintiff's 
claim  was  reduced  by  this  counter-claim.  No  error  was 
committed  in  allowing  the  owner  to  contest  with  the 
subcontractor  as  to  the  amount  due  upon  this  claim  nor 
as  to  the  extent  of  the  lien  to  be  adjudged. 

The  court,  however,  after  finding  that  a  lien  had  been 
properly  perfected,  denied  its  enforcement  because  of 
the  tender  heretofore  mentioned.  As  the  plaintiff  de- 
clined the  offer  and  deposit  it  is  in  no  position  to  claim 
any  benefit  from  the  same.  Weil,  however,  insists  that 
the  tender  operated  to  discharge  the  lien.  No  plro- 
vision  is  made  by  statute  for  the  release  of  a  mechanic's 
lien  by  a  tender  or  deposit  of  money,  but  assuming  that 
the  court  under  its  equitable  powers  may  authorize  the 
substitution  of  a  cash  deposit  for  a  claimed  lien  and 
order  the  release  of  the  lien,  this  can  only  be  done  where 
the  deposit  is  received  for  that  purpose  and  remains  in 
the  custody  of  the  court.  Here  the  court  allowed  the 
amount  tendered  and  paid  in  by  Weil  to  be  withdrawn, 
leaving  the  plaintiff  without  lien  or  deposit.    The  ac- 
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tion  of  the  court  characterizes  the  proceeding  and  indi- 
cates that  Weil  in  asking  for  the  money  and  the  court  in 
allowing  it  to  be  withdrawn  did  not  regard  the  deposit 
as  a  substitute  for  the  lien.  The  findings,  however, 
show  that  the  plaintiff  was  entitled  to  the  lien  on  Weil's 
premises  for  the  amount  found  to  be  due,  and  to  this 
extent  the  judgment  must  be  modified. 

The  exception  to  the  refusal  to  submit  certain  special 
interrogatories  to  the  jury  can  not  be  sustained  for  the 
reason  that  application  for  the  submission  was  not 
seasonably  made. 

The  case  is  remanded  to  the  district  court,  with  direc- 
tions to  modify  the  judgment  in  accordance  with  the 
opinion  herein. 


The  Chicago  Lumber  &  Coal  Company  v.  J.  H. 
Washington  et  al 

No.  16,181. 
SYLLABUS  BY  THE  COURT. 

Mechanic's  Lien — Subcontractor's  Statement — Name  of  Con- 
tractor, The  requirement  of  the  mechanic's  lien  statute  that 
the  statement  filed  by  one  claiming  a  subcontractor's  lioi 
must,  among  other  matters,  state  the  name  of  the  contractor 
is  not  met  by  a  recital  that  the  material  was  sold  to  a  desig- 
nated person  and  by  him  used  in  constructing  a  building 
upon  land  belonging  to  another,  although  the  person  so 
designated  was  in  fact  the  contractor.  Such  lien  statement 
is  fatally  defective  unless  it  shows  by  express  averment  or 
by  reasonable  implication  that  the  purchaser  of  the  material 
made  the  improvement  under  contract  with  the  owner. 

Error  from  Wichita  district  court ;  Charles  E.  Lob- 
dell,  judge.    Opinion  filed  July  3,  1909.    Affirmed. 

D.  A.  Banta,  and  Clyde  AUphin,  for  the  plaintiff  in 
error. 
J.  S.  Simmons,  for  the  defendants  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  The  Chicago  Lumber  &  Coal  Company 
prosecutes  error  from  a  ruling  sustaining  a  demurrer 
to  its  petition  seeking  the  enforcement  of  a  mechanic's 
lien.  It  contends  that  the  petition  states  a  cause  of 
action  against  the  owner  of  the  property,  Mrs.  J.  H. 
Washington,  upon  the  theory  that  material  for  her 
building  had  been  sold  by  the  plaintiflf  directly  to  her. 
This  theory,  however,  is  inconsistent  with  the  petition, 
which  alleges  that  she  entered  into  a  contract  with 
Moore,  Robison  &  Co.  to  construct  the  building,  and 
that  this  firm  bought  of  the  plaintiff  the  material  for 
which  the  lien  is  claimed,  and  used  it  for  that  purpose. 
The  pleading  also  avers  in  substance  that  the  material 
was  so  bought  and  used  with  the  knowledge  and  con- 
sent of  Mrs.  Washington ;  that  the  account  for  it,  which 
had  been  opened  against  Moore,  Robison  &  Co.,  was 
afterward  transferred,  for  the  plaintiff's  convenience, 
to  an  account  against  her  husband,  who  acted  as  her 
agent ;  and  that  the  material  was  furnished^  by  the 
plaintiff  to  her  through  such  firm  in  the  manner  and 
for  the  purpose  aforesaid.  These  averments,  however, 
do  not  amount  to  a  statement  that  the  material  was 
actually  sold  to  Mrs.  Washington,  and  are  therefore 
insufficient  either  to  charge  her  personally  with  the  in- 
debtedness or  to  form  the  basis  for  establishing  a  lien 
on  the  theory  suggested.  No  liability  against  the  owner 
arose  from  the  fact  that  she  consented  to  the  con- 
tractor's buying  the  material  from  the  plaintiff  and 
using  it  in  constructing  her  house.  The  transfer  of 
the  account  to  the  name  of  her  husband,  for  the  con- 
venience of  the  plaintiff,  was  a  mere  matter  of  book- 
keeping, and  could  not  change  the  real  nature  of  the 
transaction.  The  statement  that  the  material  was  fur- 
nished to  the  owner,  through  the  contractor,  "in  the 
manner  and  for  the  purpose  aforesaid,"  must  be  con- 
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strued  to  mean  merely  that  it  was  sold  to  the  con- 
tractor, who  used  it  in  building  the  owner's  house,  and 
in  that  way  "furnished"  it  to  her. 

The  remaining  question  is  whether  the  statement 
filed  is  sufficient  to  support  a  subcontractor's  lien.  The 
statute  requires  such  a  statement  to  set  forth  "the 
amount  due  from  the  contractor  to  the  claimant,  and 
the  items  thereof  as  nearly  as  practicable,  the  name 
of  the  owner,  the  name  of  the  contractor,  the  name  of 
the  claimant,  and  a  description  of  the  property  upon 
which  a  lien  is  claimed."  (Civ.  Code,  §  632.)  All  these  . 
requirements,  excepting  that  relating  to  the  name  of 
the  contractor,  are  sufficiently  met.  The  portion  of  the 
statement  material  to  the  present  inquiry  reads  as 
follows : 

"That  .  .  .  J.  H.  Washington  was  the  owner  of 
the  following  real  estate  .  .  .  ;  that  ...  J. 
H.  Washington  and  Moore  &  Robison  did  purchase  of 
the  said  Chicago  Lumber  &  Coal  Company  certain 
building  material,  according  to  schedule  hereto  an- 
nexed, to  be  used  in  the  construction  of  a  certain 
dwelling-house  on  the  above-described  real  estate ;  that 
the  said  Chicago  Lumber  &  Coal  Company  did  furnish 
the  material  applied  in,  about  and  upon  the  buildings 
and  improvements  aforesaid,  an  itemized  statement 
of  which  is  attached  hereto  and  made  a  part  hereof, 
marked  'Exhibit  A';  that  said  material  was  actually 
used  in  the  construction  of  and  erection  of  said  build- 
ings and  improvements  .  .  .  ;  that  there  is  due 
and  owing  the  said  Chicago  Lumber  &  Coal  Company 
from  the  said  J.  H.  Washington  and  Moore  &  Robison, 
for  said  materials,  the  sum  of  $1400.86." 

The  allegations  charging  the  owner  with  direct  per- 
sonal liability  for  the  debt  are  not  appropriate  to  a 
statement  for  a  subcontractor's  lien ;  they  add  nothing 
to  it,  but  they  do  not  vitiate  if  it  is  otherwise  sufficient. 
(Cunningham  v.  Barr,  45  Kan.  158;  Hydraulic  Press 
Co.  V.  McTaggaH,  76  Mo.  App.  347,  352.)  The  name 
of  the  contractor,  however,  is  an  essential  part  of  the 
statement,  the  omission  of  which  is  fatal.    (27  Cyc. 
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179.)  And  it  is  not  enou^rh  that  the  name  of  the  per- 
son who  is  in  fact  the  contractpr  shall  appear  some- 
where, in  the  statement;  in  addition  to  this  the 
statement  itself  must  indicate,  either  expressly  or  by 
reasonable  implication,  that  the  name  in  question  is 
that  of  the  contractor.  (Sash  Co.  v.  Heiman,  71  Kan. 
48.)    In  the  case  just  cited  the  lien  statement  read : 

"The  amount  claimed  .  .  .  is  .  .  .  for  ma- 
terial furnished  as  aforesaid  under  contract  made  by 
and  between  this  claimant  on  the  one  part  and  the 
owner  of  said  premises  and  a  contractor,  J.  L.  Buckner, 
between  whom  and  the  owner  of  said  premises  some 
arrangement  had  been  made  by  which  said  Buckner 
was  to  assist  in  the  purchase  of  the  material  aforesaid, 
the  exact  nature  of  which  arrangement  is  unknown  to 
this  claimant."    (Page  45.) 

The  court  said : 

"The  statute  provides  that  'the  risk  of  all  payments 
made  to  the  original  contractor  shall  be  upon  such 
owner  until  the  expiration  of  the  sixty  days  herein- 
before specified' — ^that  is,  from  the  date  when  the  ma- 
terial was  last  furnished.  No  risk  was  incurred  by  pay- 
ment to  Buckner  by  the  church  trustees  [the  owners] , 
because  plaintiff  does  not  assert  in  the  lien  or  no- 
tice that  Buckner  was  the  'original  contractor.'  There 
seems  to  have  been  a  studied  purpose  of  the  lien  claim- 
ant not  to  place  itself  in  the  attitude  of  a  subcontractor 
dealing  alone  with  Buckner.  It  so  phrased  the  lien 
statement  that  it  might  be  available*  if  the  evidence 
showed  it  to  be  either  the  original  contractor  or  a  sub- 
contractor."   (Page  48.) 

The  statement  in  the  present  case,  considered  as  one 
for  a  subcontractor's  lien,  is  defective  in  this:  that 
while  it  recites  that  the  claimant  sold  to  Moore  & 
Robison  certain  material  which  was  intended  to  be  used 
in  building  a  house  on  Mrs.  Washington's  land,  and 
was  in  fact  so  used,  it  does  not  say  that  Moore  & 
Robison  sustained  any  contractual  relations  with  Mrs. 
Washington.  Nor  can  that  fact  be  inferred  from  the 
mere  circumstance  of  their  incurring  an  obligation  for 
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the  betterment  of  her  property.  They  may  have  been 
tenants,  or  occupants  under  adverse  title,  or  for  various 
reasons  may  have  had  motives  of  their  own  for  desir- 
ing the  improvement  made.  Like  any  other  non-penal 
statute,  that  relating  to  mechanics'  liens  is  to  be 
construed  with  reasonable  liberality  to  promote  its  ob- 
ject, but  its  requirements  must  be  substantially  com- 
plied with.  Omitted  matters  of  substance  can  not  be 
imported  into  the  lien  statement  upon  a  mere  weighing 
of  probabilities.  Where  the  claimant  is  a  subcontrac- 
tor it  is  especially  appropriate  that  a  substantial  com- 
pliance with  the  forms  of  the  law  be  insisted  upon,  for 
in  that  case  the  debt  the  owner  is  called  upon  to  pay 
is  not  his  pwn  but  that  of  the  contractor. 
The  judgment  is  affirmed. 


George  Bingman  v.  C.  Walter. 

No.  16.1S2. 
SYLLABUB  BY  THE  COURT. 
Mnir-DAM — Injunction — Petition — Negative  Averments.  In  an 
injunction  proceeding  to  abate  the  raising  and  maintaining  of 
a  mill-dam,  the  raising  and  maintaining  of  which  are  charged 
as  wrongful  acts,  it  is  not  necessary,  to  constitute  a  sufficient 
petition,  that  it  be  therein  charged  that  the  defendant  did  not 
obtain  the  right  to  flood  the  plaintiff's  land  by  virtue  of  pro- 
ceedings under  the  mill-dam  act.  If  such  right  has  been  so 
acquired  it  is  a  matter  of  defense. 

Error  from  Pottawatomie  district  court;  Robert  C. 
Heizer,  judge.    Opinion  filed  July  3, 1909.    Affirmed. 

STATEMENT. 

Walter  brought  this  suit  against  Bingman.  The  pe- 
tition alleges  that  the  defendant  has  for  several  year& 
owned  and  maintained  a  mill-dam  on  and  across  Rock 
creek,  below  the  junction  of  Rock  creek  and  Elm  slough, 
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that  Elm  slough  is  a  tributary  which  runs  through  the 
plaintiff's  land  into  Rock  creek  above  the  dam,  and  con- 
tinues : 

"For  several  years  past  the  defendant  has  owned  and 
maintained  a  mill-dam  upon  and  across  the  said  Rock 
creek,  at  a  point  about  a  mile  below,  and  down  the 
stream  from,  the  junction  of  Elm  slough  and  Rock 
creek  aforesaid.  At  all  times  prior  to  the  wrongful 
acts  of  defendant  hereinafter  complained  of,  excepting 
occasional  periods  of  dry  weather,  the  backwater  from 
the  said  mill-dam  extended  up  the  said  Rock  creek  and 
the  said  Elm  slough  to  and  beyond  the  plaintiff's  prem- 
ises ;  on  account  of  which  the  plaintiff,  some  years  ago, 
constructed  of  stone  and  other  material,  and  has  ever 
since  maintained  on  his  said  premises,  a  crossing  or 
roadway  over  the  said  Elm  slough,  to  enable  him  to 
cross  the  said  stream  with  teams,  wagons  and  farm 
implements,  and  to  afford  a  way  and  place  by  which 
his  stock  could  pass  back  and  forth  and  could  get  to 
water,  at  any  season  of  the  year,  without  getting  onto 
the  ice  or  getting  into  or  going  through  the  mud  and 
mire  and  marshy  ground  in  and  along  the  said  stream, 
all  of  which  purposes  were  served  by  the  said  crossing 
or  roadway. 

"In  about  the  month  of  July,  1907,  without  the 
knowledge,  authority  or  consent  of  the  plaintiff,  the  de- 
fendant increased  the  height  of  the  said  mill-dam  two 
feet  or  more  by  placing  on  and  across  the  same  heavy 
courses  of  rock  and  other  material,  which  causes  and 
will  continue  to  cause  the  backwater  from  the  said 
d&m  to  rise  and  remain  at  least  two  feet  higher  on  the 
plaintiff's  said  premises  than  it  did  before  the  height 
of  the  said  dam  was  so  increased,  the  plaintiff's  said 
premises  to  be  overflowed  and  rendered  swampy  and 
worthless,  his  growing  timber  and  crops  along  the  said 
streams  to  be  injured  and  destroyed,  his  said  crossing 
or  roadway  to  be  submerged  and  rendered  wholly  use- 
less for  the  purposes  of  its  construction,  as  hereinbe- 
fore set  forth,  and  the  water  in  the  said  streams,  hav- 
ing no  current,  to  freeze  in  winter,  thereby  requiring 
the  plaintiff  to  cut  the  ice  in  order  to  provide  water  for 
his  stock,  all  of  which  is  and  will  be  to  the  plaintiff's 
irreparable  loss  and  damage,  for  which  he  has  and  will 
have  no  adequate  remedy  at  law. 

"By  reason  of  the  facts  hereinbefore  alleged  the  said 
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mill-dam,  with  its  height  increased  as  aforesaid,  is  a 
private  nuisance.  The  defendant  still  maintains  it  and 
will  continue  so  to  do,  if  not  prevented  by  a  judgment 
of  this  court." 

The  prayer  for  relief  was  that  the  defendant  be  or- 
dered to  reduce  the  mill-dam  to  its  former  height,  and 
be  perpetually  enjoined  from  maintaining  it  at  a 
greater  height. 

To  the  petition  the  defendant  filed  a  general  de- 
murrer, which  the  court  overruled.  The  defendant 
elected  to  stand  on  his  demurrer,  and  judgment  was 
rendered  for  the  plaintiff  as  prayed  for. 

.  W.  F.  ChaUis,  and  E.  C.  Brookens,  for  the  plaintiff  in 
error. 

B.  H.  Tracy,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J.:  It  will  be  observed  that  the  petition  al- 
leges that  "at  all  times  prior  to  the  wron^ul  acts  of 
defendant  hereinafter  complained  of"  a  certain  condi- 
tion of  the  stream  existed  on  the  plaintiff's  land,  which 
he  had  obviated  or  remedied  by  building  and  maintain- 
ing a  crossing  or  roadway  across  Elm  slough.  It  is 
also  apparent,  although  the  allegations  are  somewhat 
disconnected,  that  the  wrongful  acts  complained  of  re- 
late to  the  raising  and  maintaining  the  height  of  the 
dam,  which  caused  the  alleged  injuries. 

It  is  contended  by  the  defendant  that  to  constitute  a 
cause  of  action  the  petition  must  show  that  the  defend- 
ant had  not  lawfully  acquired  the  right  to  raise  the 
height  of  his  dam.  This  identical  question  was  pre- 
sented in  Akin  v.  Davis,  11  Kan.  580.  In  the  opinion 
Mr.  Justice  Valentine  said : 

"It  is  also  claimed  that  said  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  because 
it  does  not  state  that  the  defendants  did  not  obtain  the 
right  to  flood  the  plaintiff's  land  by  virtue  of  proceed- 
ings under  the  mill-dam  act.    (Gen.  Stat.  576,  ch.  66.) 


Digitized  by  LjOOQ IC 


620  SUPREME  COURT  OF  KANSAS. 

Lewis  V.  Norris. 

It  is  not  necessary  that  any  such  statement  should  be  in- 
serted in  the  petition.  If  it  is  true  that  the  defendants 
have  obtained  any  such  right  by  virtue  of  proceedings 
under  the  mill-dam  act,  it  is  for  them  to  plead  it  and 
prove  it."   (Page  588.) 

The  specific  acts  which  resulted  in  the  continuing 
trespass  or  nuisance  were  pleaded,  and  if  it  was  neces- 
sary to  characterize  the  acts  as  unlawful  it  was  done  as 
above  indicated.  In  Rhea  v.  WiUiams,  post,  it  is  said 
that  the  words  "wrongful"  and  "unlawful"  have  the 
same  significance. 

It  is  further  contended  that  the  court  erred  in  the 
judgment  rendered  in  that  the  injunction  was  man- 
datory to  reduce  the  dam  to  its  former  height  and  per- 
petual against  erecting  or  maintaining  it  at  a  greater 
height  than  that  at  which  it  formerly  had  been  main- 
tained. It  is  said  that  the  perpetual  injunction  debars 
the  defendant  from  proceeding  according  to  law  to  ob- 
tain the  right  to  raise  the  height  of  the  dam,  and  to 
pursue  such  authority,  when  so  obtained.  We  do  not 
understand  the  judgment  to  have  this  effect. 

The  judgment  of  the  court  is  affirmed. 


G.  M.  Lewis  v.  A.  J.  Norris. 

No.  16.188. 
SYLLABUS  BY  THE  COURT. 

1.  Limitation  of  Actions — "Promise  in  Writing** — Acknowledg- 
ment of  the  Receipt  of  Money,  A  writing  which  acknowledges 
the  receipt  of  $500  as  belonging  to  a  person  named,  but  which 
contains  no  statement  of  any  fact  from  which  the  law  implies 
an  obligation  or  promise,  is  not  an  "agreement,  contract  or 
promise  in  writing"  (Civ.  Code,  §18,  1[1)  within  the  saving 
clause  of  the  statute  of  limitations. 

2.  Receipt  Not  a  Written  Contract.    The  following  writ- 
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ten  instrument  does  not  constitute  an  "agpreement,  contract  or 
promise  in  writing,"  but  is  a  mere  receipt  for  money: 

"Mount  Vernon,  Mo.,  December  9,  1&03. 
"I,  Andrew  J.  Norris,  do  hereby  acknowledge  receipt  of  five 
hundred  dollars,  which  amount  I  deduct  from  purchase-price 
of  the  southeast  quarter  of  section  20,  except  a  strip  three 
acres  square  in  the  northwest  comer  of  south  half  of  S.  E. 
quarter,  and  the  north  half  of  the  northeast  quarter  of  section 
29,  all  in  township  29,  range  25,  as  commission  for  the  sale  of 
said  land  to  myself,  as  the  commission  belongs  to  my  son-in- 
law,  George  Lewis,  and  by  agreement  with  all  parties  to  be 
deducted  from  purchase-price  of  said  land  this  day  bought 
from  L.  M.  Farris.  A.  J.  Norris." 

Error  from  Lincoln  district  court;  Rolun  R.  Rees, 
judge.    Opinion  filed  July  3, 1909.    Affirmed. 

George  W.  Holland,  for  the  plaintiff  in  error. 
George  D,  Abel,  and  /.  /.  McCurdy,  for  the  defend- 
ant in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  single  question  is  whether  the  fol- 
lowing writing  is  a  contract  or  a  mere  receipt : 

"Mount  Vernon,  Mo.,  December  9, 1903. 
"I,  Andrew  J.  Norris,  do  hereby  acknowledge  re- 
ceipt of  five  hundred  dollars,  which  amount  I  deduct 
from  purchase-price  of  the  southeast  quarter  of  sec- 
tion 20,  except  a  strip  three  acres  square  in  the  north- 
west comer  of  south  half  of  S.  E.  quarter,  and  the 
north  half  of  the  northeast  quarter  of  section  29,  all 
in  township  29,  range  25,  as  commission  for  the  sale 
of  said  land  to  myself,  as  the  commission  belongs  to 
my  son-in-law,  George  Lewis,  and  by  agreement  with 
all  parties  to  be  deducted  from  purchase-price  of  said 
land  this  day  bought  from  L.  M.  Farris. 

A.  J.  Norris." 

Plaintiff  brought  his  action  upon  the  writing  and 
contends  that  it  is  an  agreement  or  contract  to  pay 
a  sum  of  money.  The  defendant  interposed  the  three- 
year  statute  of  limitation  as  a  defense,  and  contends 
that  the  writing  .is  a  mere  receipt  and  amounts  to 
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nothing  more  than  an  oral  promise.  The  trial  court 
took  the  latter  view  and  sustained  a  demurrer  to  the 
petition,  of  which  the  plaintiff  complains. 

The  plaintiff  has  cited  a  number  of  cases  in  which 
a  written  receipt  for  money  is  held  to  be  a  contract^ 
but  none  of  them  in  our  opinion  bears  out  his  conten- 
tion. In  most  of  them  the  paper,  besides  acknowledg- 
ing the  receipt  of  money,  contained  words  from  which 
the  law  implies  a  promise.  One  of  the  cases  relied 
upon  is  Long,  Executrix,  v.  Stratis  et  al,  107  Ind.  94, 
where  the  writing  was  in  the  following  words:  "Re- 
ceived of  Joseph  S.  Long  sixteen  hundred  dollars,  on 
deposit,  in  national  currency.  Straus  Bros."  (Page 
95.)  The  words  "on  deposit"  have  a  well-known  mean- 
ing, and  imply  a  promise  to  pay  upon  presentation^ 
where  no  other  date  of  payment  is  fixed.  The  case 
therefore  illustrates  the  rule  which  defeats  the  plain- 
tiff's contention. 

In  Talcott  v.  National  Bank,  53  K^n.  480,  which  we 
regard  as  controlling  this  case,  the  point  decided  was 
that  a  pass-book  given  by  a  bank  to  a  depositor  does 
not  constitute  a  written  contract  within  the  meaning 
of  our  statute  of  limitations.  In  the  opinion  Mr.  Chief 
Justice  Horton,  referring  to  the  case  of  Long,  Execu^ 
trix,  V.  Straus  et  al,  supra,  said : 

"The  action  in  that  case  was  upon  a  written  instru- 
ment in  the  nature  of  a  certificate  of  deposit  properly 
signed  by  the  party  executing  the  same.  It  was  more 
than  a  mere  receipt,  for  it  embodied  an  agreement.'* 
(Page  484.) 

Plaintiff  also  relies  upon  Ashley  v.  Vischer,  24  CaL 
322.  The  action  there  was  upon  two  writings.  The 
first  was  in  the  following  words : 

"Received  of  John  Morrison,  esq.,  the  sum  of  two 
thousand  seven  hundred  and  fifty  dollars.  San  Fran- 
cisco, February  24,  1855.    ($2750.) 

(Page  322.)  Edward  Vischer." 

.The  second  was  as  follows : 

"This  is  to  state  that  I  am  holder  of  three  checks  on 
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Page,  Bacon  &  Co.  (viz.,  $380.70,  $514.40,  $227.44), 
amounting  to  eleven  hundred  and  twenty'-two  dollars 
and  sixty-three  cents,  to  be  converted  into  cash  as  best 
possible,  and  to  be  applied  to  the  account  of  John  Mor- 
rison. San  Francisco,  February  24,  1855.  ($1122.63.) 
(Page  325.)  Edward  Vischer." 

The  trial  court  held  that  the  action  to  recover  on  the 
first  instrument  was  barred  because  it  was  a  mere  re- 
ceipt for  money.  The  second  instrument  was  con- 
strued to  be  a  contract.  The  judgment  of  the  trial 
court  was  affirmed.  In  the  opinion  the  distinction  be- 
tween the  two  writings  is  stated  to  be  the  fact  that  the 
second,  in  addition  to  being  a  receipt,  contained  the 
statement  that  the  amount  was  to  be  applied  to  the 
account  of  John  Morrison. 

In  the  present  case  the  writing  amounts  to  nothing 
more  than  an  acknowledgment  that  so  much  money 
has  been  received.  It  is  merely  prima  facve  evidence 
of  that  fact;  it  is  not  conclusive,  and  may  be  contra- 
dicted or  explained  by  parol  testimony.  The  defend- 
ant might,  for  instance,  show  that  at  the  time  the 
money  was  received  the  plaintiff  was  indebted  to  him 
in  an  amount  equal  to  or  greater  than  the  sum  men- 
tioned in  the  receipt.  There  is  no  promise  or  contract 
or  undertaking  expressed  in  the  writing.  Our  statute 
provides  that  an  action  "upon  any  agreement,  contract 
or  promise  in  writing"  (Civ.  Code,  §  18,  Ij  1)  shall  be 
brought  within  five  years.  There  is  no  acknowledg- 
ment of  any  fact  in  this  writing  from  which  the  law 
implies  an  obligation,  and  a  liability  can  not  be  said  to 
be  founded  "upon  any  agreement,  contract  or  promise 
in  writing"  within  the  saving  clause  of  the  statute,  un- 
less from  its  terms  the  law  will  prima  fade  imply  some 
liability. 

It  follows  from  what  has  been  said  that  the  judg- 
ment must  be  affirmed. 

Benson,  J.,  dissenting. 
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C.  W.  Carson  v.  Jay  Fulbright. 

No.  16.188. 
SYLLABUS  BY  THE  COURT. 

Tax  Deeds — Quitclaim  Deed  to  the  Purchaser  from  the  Mort- 
gagor— Merger.  One  who  is  not  under  any  obligation  to 
pay  taxes  upon  land,  nor  in  privity  with  one  so  liable,  may 
obtain  a  tax  title  thereto,  and  when  in  possession  and  claim- 
ing title  under  such  a  tax  deed,  apparently  valid,  may  accept 
a  conveyance  from  the  former  owner  without  incurring 
thereby  the  risk  of  losing  his  land  for  failure  to  pay  a  mort- 
gage given  by  such  former  owner  and  outstanding  when  the 
taxes  b^ame  delinquent,  although  the  mortgagor  had  cove- 
nanted in  the  mortgage  to  pay  the  taxes. 

Error  from  Clark  district  court;  GORDON  L.  Finley, 
judge.    Opinion  filed  July  3, 1909.    Affirmed. 

Francis  C.  Price,  for  the  plaintiff  in  error. 
W.  W.  Harvey,  for  the  defendant  in  error;  H.  J. 
Bone,  of  counsel. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  The  action  was  to  foreclose  a  mortgage 
made  by  John  Finley  and  wife  and  assigned  to  thfe 
plaintiff,  C.  W.  Carson.  The  defendant,  Jay  Fulbright, 
was  in  possession  of  the  mortgaged  premises  claiming 
title  in  fee,  under  a  tax  deed  in  regular  form  recorded 
more  than  five  years  before  the  suit  was  commenced. 
Judgment  was  rendered  for  the  defendant. 

Under  section  141  of  the  tax  law  (Gen.  Stat.  1901, 
§  7680)  the  tax  deed  is  invulnerable  to  this  attack  un- 
less the  facts  of  this  case  distinguish  it  from  many 
others  decided  by  this  court  protecting  the  party  in 
possession  under  tax  deeds  which  had  been  of  record 
more  than  five  years  when  assailed.  The  plaintiff 
claims  that  it  should  be  so  distinguished. 

After  the  tax  deed  had  been  of  record  for  more  than 
ten  years,  and  while  the  defendant  was  in  possession 
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under  it,  he  took  from  the  mortgagor,  a  quitclaim  deed 
for  the  premises  and  placed  it  upon  record.  The  mort- 
gagor had  covenanted  to  pay  the  taxes,  and  the  mort- 
gage containing  this  covenant  was  on  record  when  this 
conveyance  was  made.  The  claim  is  that  by  so  taking 
a  conveyance  from  the  mortgagor  the  defendant,  while 
succeeding  to  the  rights,  became  subject  to  the  disabil- 
ities of  the  mortgagor,  and  as  the  mortgagor  would 
have  been  estopped  from  claiming  title  under  a  tax 
deed  issued  because  of  his  own  default  his  grantee  is 
in  no  better  situation.  (Shrigley  v.  Black,  66  Kan.  213 ; 
Gibson  v.  Oilman,  71  Kan.  320.)  This  contention  can 
not  be  sustained.  When  the  taxes  upon  which  the  deed 
was  issued  became  delinquent,  and  at  the  time  the  deed 
was  issued,  the  defendant  was  under  no  obligation  to 
pay  the  taxes,  ^nd  by  accepting  a  conveyance  after- 
ward from  the  former  owner  he  did  not  devest  himself 
of  his  previously  acquired  title,  although  such  former 
owner  was  bound  to  pay  the  taxes.  Such  an  effect  can 
not  be  claimed  under  the  operation  of  the  rule  of  mer- 
ger, for  merger  is  very  largely  a  question  of  intention, 
and  will  not  be  presumed  when  it  would  operate  to  the 
disadvantage  of  the  party.  {Rand  v.  Ft.  S.  W.  &  W. 
Rly.  Co.,  50  Kan.  114.)  It  would  be  a  strange  presump- 
tion that  the  defendant  in  obtaining  this  conveyance 
from  the  mortgagor  intended  thereby  to  subject  him- 
self to  the  payment  of  the  mortgage  or  to  the  loss  of 
his  land  in  consequence  of  non-payment.  On  the  con- 
trary it  will  be  presumed  that  the  conveyance  was  ob- 
tained for  some  benefit  and  not  for  a  burden.  (Loan 
Association  v.  Insurance  Co.,  74  Kan.  272;  Gilman  v. 
Bank,  64  Kan.  87.) 

One  who  is  not  under  any  obligation  to  pay  taxes 
upon  land,  nor  in  privity  with  one  so  liable,  may  ob- 
tain a  tax  title  thereto,  and  when  in  possession  and 
claiming  title  under  such  a  tax  deed,  apparently  valid, 
may  accept  a  conveyance  from  the  former  owner  with- 
out incurring  thereby  the  risk  of  losing  his  land  for 

40-80  KAN. 
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failure  to  pay  a  mortgage  given  by  such  former  owner 
and  outstanding  when  the  taxes  became  delinquent,  al- 
though the  mortgagor  had  covenanted  in  the  mortgage 
to  pay  the  taxes. 

The  conclusions  of  the  district  court  were  in  har- 
mony with  these  views,  and  the  judgment  is  affirmed. 


Fred  L.  Morris  v.  E.  J.  Gregory. 

No.  16,189. 
SYLLABUS  BY  THE  COURT. 

Limitation  of  Actions — Fraud — Tax  Deed — Payment  of  Taxes 
— Principal  and  Agent — Estoppel.  Where  the  owner  of  real 
estate  directed  an  agent  to  purchase  it  at  tax  sale,  take  the 
certificate  in  his  own  name  and  then  assign  and  send  the  cer- 
tificate to  the  principal,  and  the  agent  purchased  as  directed 
but  failed  to  assign  or  transmit  the  certificate,  and  instead 
thereof  treated  it  as  his  own,  paying  all  subsequent  taxes 
thereon,  and  at  the  end  of  four  years  took  out  a  tax  deed  fair 
on  its  face  for  himself,  and  thereafter  transferred  the  prop- 
erty to  an  innocent  purchaser,  who  entered  into  possession  of 
the  same,  and  the  principal  made  no  demand  for  the  certificate 
or  tax  deed  nor  for  possession,  paid  no  subsequent  taxes  on 
the  property,  and  made  no  claim  of  ownership  for  about 
eleven  years  after  the  tax  sale  and  about  seven  years  after 
the  execution  and  recording  of  the  tax  deed,  at  which  time 
the  principal  executed  a  deed  to  the  plaintiff,  who  then 
brought  an  action  to  recover  the  property,  held,  that,  the  tax 
deed  under  which  defendant  holds  having  been  of  record  for 
more  than  five  years  before  the  litigation  was  begun,  the 
action  was  barred  by  the  five-year  statute  of  limitations,  and 
held,  further,  that  neither  the  principal  nor  the  plaintiff  is-  in 
a  position  to  defeat  the  tax  deed  as  against  the  defendant  on 
the  theory  that  the  purchase  of  the  real  estate  by  the  agent  at 
the  tax  sale  was  only  a  payment  of  the  taxes. 

Error  from  Montgomery  district  court;  Thomas  J. 
Flannelly,  judge.  Opinion  filed  July  3,  1909.  Af- 
firmed. 
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Archie  D,  Neale,  and  Wheeler  &  Switzer,  for  the 
plaintiff  in  error. 

Ziegler  &  Dana,  and  Mayo  Thomas,  for  the  defend- 
ant in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  In  this  action  Fred  L.  Morris  al-. 
leged  that  he  was  the  owner  and  entitled  to  the  posses- 
sion of  certain  lots  in  Independence,  and  that  E.  J. 
Gregory  unlawfully  kept  him  out  of  the  possession.  He 
then  proceeded  and  alleged  in  substance  that  the  de- 
fendant claimed  an  interest  in  the  lots  under  a  quit- 
claim deed  from  J.  F.  McCorkle  and  wife,  who  ac- 
quired their  right  from  E.  T.  Mears,  to  whom  the  land 
was  conveyed  by  a  tax  deed  for  the  taxes  of  1893.  He 
attacked  the  tax  deed  by  alleging  that  it  was  void*  be- 
cause it  was  not  recorded  within  the  time  required  by 
law  and  that  it  was  void  upon  its  face.  It  was  averred 
that  when  Mears  purchased  the  lots  at  the  tax  sale  he 
was  the  agent  of  the  Neosho  Valley  Investment  Com- 
pany, which  then  held  the  title  to  the  lots ;  that  he  pur- 
chased them  for  the  company  and  took  the  certificate  as 
well  as  the  tax  deed  in  his  own  name,  and  that  he  had  no 
interest  in  the  lots  except  as  agent  of  the  company.  The 
plaintiff  concluded  by  an  averment  that  by  reason  of 
the  facts  stated  the  defendant  had  no  title  to  the  lots,, 
and  asked  a  judgment  for  possession  and  for  other 
proper  relief.  In  the  defendant's  answer,  aside  from  a 
denial,  he  alleged  that  the  plaintiff's  cause  of  action  was 
barred  by  the  two-year  and  also  by  the  five-year  statute 
of  limitations.  At  the  trial  the  court  found  generally 
for  the  defendant,  and  it  is  insisted  here  that  on  the 
pleadings  and  evidence  the  judgment  should  have  been 
for  the  plaintiff. 

The  tax  deed  introduced  in  evidence  was  fair  on  its 
face,  but  the  plaintiff  undertook  to  show  that  the  ac- 
tion of  Mears  in  purchasing  the  lots  and  taking  the  title* 
in  himself  when  he  was  in  fact  commissioned  to  obtain 
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it  for  the  company  operated  to  avoid  the  tax  deed. 
Proof  was  offered  to  the  effect  that  for  a  number  of 
years  Mears  had  been  acting  as  an  agent  for  the  invest- 
ment company,  and  among  other  things  had  charge  of 
the  payment  of  the  taxes  on  laiids  in  which  the  com- 
pany had  an  interest,  and  further  that  he  attended  tax 
sales  and  purchased  lands  for  the  company.  There  was 
testimony  that  on  August  29,  1894,  the  company  di- 
rected him  to  attend  the  tax  sale  to  be  held  in  September, 
1894,  there  to  purchase  lands  for  the  company,  a  list 
of  which  was  furnished  him,  which  included  the  lots  in 
controversy;  that  in  obedience  to  that  direction  he  at- 
tended the  sale  and  purchased  the  lots  in  question  in 
his  own  name  for  $18.08,  and  that  within  a  few  days 
afterward  the  company  sent  him  a  draft  which  corre- 
sponded exactly  with  the  amount  necessary  to  purchase 
the  lands  included  in  the  list  sent  to  him  and  this  draft 
he  indorsed  and  transferred  to  the  county  treasurer. 
In  the  certificate  then  issued  Mears  was  named  as  pur- 
chaser, and  this  certificate  was  never  assigned  or  de- 
livered to  the  company.  On  the  other  hand  Mears  testi- 
fied that  although  he  was  the  agent  of  the  company  he 
in  fact  purchased  the  land  for  himself  and  not  for  the 
company ;  that  the  money  paid  by  him  for  the  lots  at  the 
tax  sale  was  his  own  and  not  that  of  the  companj^,  and 
further  that  the  company  never  made  any  demand  on 
him  for  the  assignment  of  the  certificate,  or  any  claim 
that  it  was  the  owner  of  the  land,  until  about  eleven . 
years  afterward,  when  this  action  was  brought.  In 
that  connection  he  stated  that  he  purchased  the  land 
at  the  tax  sale  thinking  that  the  company  might  want 
to  take  it  off  his  hands,  but  as  it  was  in  bad  straits 
financially  the  company  never  did,  and  at  the  time  of 
the  purchase  he  doubted  whether  it  would  be  able  to  do 
so  and  therefore  concluded  to  buy  it  himself  and  take 
the  chances.  For  defendant  it  was  further  shown  that 
the  tax  deed,  good  on  its  face,  was  made  on  August  29, 
1898,  and  duly  recorded  on  the  following  day;  that  the 
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lots  were  conveyed  by  Mears  to  the  McCorkles  for  $500 
on  April  25,  1900,  and  by  them  to  the  defendant  on 
September  18, 1902.  Mears  and  his  grantees  have  b^en 
in  possession  of  the  lots  since  they  were  conveyed  for 
taxes,  and  it  was  shown  that  the  defendant  purchased 
without  having  any  knowledge  of  the  relations  exist- 
ing between  Mears  and  the  company  or  that  the  com- 
pany claimed  any  interest  in  the  property. 

The  court  rightly  decided  the  case  in  favor  of  the  de- 
fendant. Although  denied  by  Mears,  it  may  be  said 
that  the  evidence  strongly  tended  to  prove  that  he  was 
acting  as  the  agent  of  the  company  in  making  the  pur- 
chase at  the  tax  sale  and  that  the  funds  of  the  company 
were  used  in  paying  for  the  land.  If  it  be  assumed 
that  he  acted  in  that  capacity,  and  committed  a  fraud 
upon  the  company  in  failing  to  assign  the  tax  certificate 
and  in  subsequently  taking  a  deed  to  the  land  in  him- 
self, it  does  not  follow  that  the  plaintiff,  the  grantee 
of  the  company,  can  maintain  this  action  against  the 
defendant,  who  purchased  the  land  without  knowledge 
of  the  fiduciary  relationship  or  of  the  fraud.  If  the 
plaintiff's  petition  is  to  be  interpreted  as  an  attack  upon 
the  tax  deed  and  as  showing  a  purpose  on  the  part  of 
the  plaintiff  to  have  it  set  aside  for  the  faithlessness 
and  fraud  of  Mears,  the  action  was  barred  by  the  stat- 
ute which  provides  that  an  action  for  relief  on  the 
ground  of  fraud  must  be  brought  within  two  years  after 
the  cause  of  action  shall  have  accrued.  (Civ.  Code, 
§  18.)  If  the  plaintiff's  averment  and  testimony  that 
Mears  purchased  the  land  with  the  money  of  the  com- 
pany and  took  title  in  his  own  name  when  he  was  in- 
structed to  purchase  for  the  company  are  accepted  as 
true,  his  conduct  operated  as  a  fraud,  and  to  defeat 
the  accomplishment  of  the  fraud  the  plaintiff  was  re- 
quired to  act  promptly  and  at  least  within  two  years 
after  the  discovery  of  the  fraud.  Of  the  early  dis- 
covery of  the  fraud  by  the  company  there  can  be  no 
doubt.  According  to  the  plaintiff's  testimony  a  letter 
was  written  to  Mears  directing  him  to  attend  the  tax 
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sale  and  purchase  the  lots  for  the  company  with  money 
furnished  him  for  that  purpose,  and  to  take  the  cer- 
tificate in  his  own  name,  assign  it  in  blank,  and  transmit 
it  with  his  report  of  the  sale  to  the  company.  Mears, 
it  appears,  accounted  for  the  other  purchases  of  prop- 
erty included  in  the  same  list  an^  transmitted  the  cer- 
tificates to  the  company,  but  did  not  assign  or  transmit 
the  certificate  for  the  land  in  controversy,  as  he  had 
been  directed  to  do.  The  failure  to  send  an  assigned 
certificate  or  to  account  for  the  money  furnished  him 
with  which  to  purchase  these  lots  when  the  September, 
1894,  sales  were  reported  apprised  the  company  that 
Mears,  in  whose  name  the  certificate  was  taken,  was 
holding  out  his  interest  in  direct  violation  of  his  duty 
and  of  the  order  of  the  company.  Following  up  this 
knowledge,  they  could  have  learned  that  he  was  paying 
the  subsequent  taxes  on  the  land  and  claiming  it  as 
his  own.  There  is  no  claim  that  the  company  ever  at- 
tempted to  pay  the  subsequent  taxes  on  the  lots  or  in- 
cluded them  in  any  list  of  property  on  which  they  pro- 
posed to  pay  taxes.  Four  years  passed  before  the  deed 
was  executed,  but  it  does  not  appear  that  the  company 
asked  for  an  assignment  of  the  certificate  or  complained 
of  the  fraud  of  Mears.  The  tax  deed  was  recorded  and 
the  property  was  subsequently  conveyed  to  good-faith 
purchasers,  who  took  and  held  possession  continuously 
until  1905,  when  the  company  waked  up  and  charged 
that  Mears  about  eleven  years  before  had  committed 
a  fraud,  of  which  it  must  be  held  to  have  had  early  and 
abundant  notice.  The  plaintiff,  who  purchased  the  lots 
from  the  company  a  few  months  before  this  action  was 
brought,  is  in  no  better  position  than  the  company 
occupied. 

It  is  argued,  however,  that  the  action  brought  is  for 
the  recovery  of  real  property,  and  hence  the  two-year 
statute  of  limitation  provided  for  in  section  18  of  the 
code  does  not  apply.  The  petition  contains  appropriate 
averments  for  an  action  of  ejectment,  and  it  contains 
besides  averments  ordinarily  used  in  an  action  to  an- 
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nul  and  set  aside  a  fraudulent  conveyance.  Interpret- 
ing the  petition,  however,  as  one  stating  a  cause  of 
action  for  the  recovery  of  real  property,  the  action  is 
nevertheless  barred  by  the  statute  of  limitation  found 
in  section  141  of  the  tax  law,  which  reads  : 

"Any  suit  or  proceeding  against  the  tax  purchaser, 
his  heirs  or  assigns,  for  the  recovery  of  lands  sold  for 
taxes,  or  to  defeat  or  avoid  a  sale  or  conveyance  of  lands 
for  taxes,  except  in  cases  where  the  taxes  have  been 
paid  or  the  land  redeemed  as  provided  by  law,  shall  be 
commenced  within  five  years  from  the  time  of  recording  - 
the  tax  deed,  and  not  thereafter."  (Gen.  Stat.  1901, 
§  7680.) 

The  tax  deed  in  question  was  recorded  on  August  30, 
1898,  and  this  action  was  not  commenced  until  April 
16,  1906.  The  conveyance  having  been  of  record  more 
than  five  years  before  the  litigation  was  begun,  the  case 
falls  within  the  limitation  of  the  quoted  statute.  As 
against  this  view  it  is  urged  that  the  case  is  taken  out 
by  the  provision  excluding  "cases  where  the  taxes  have 
been  paid  or  the  land  redeemed  as  provided  by  law." 
The  contention  is  that  the  purchase  of  the  lots  at  the 
tax  sale  by  Mears,  the  agent  of  the  company,  amounted 
to  no  more  than  a  payment  of  the  taxes  by  the  company, 
and  that  therefore  the  limitation  can  not  apply.  It  is 
an  equitable  rule  of  frequent  application  that  an  owner 
of  an  interest  in  land  can  not  purchase  it  at  tax  sale 
and  acquire  a  tax  title  which  he  can  assert  as  against 
his  cotenant  or  mortgagee.  To  prevent  an  injustice  the 
purchase  is  deemed  to  be  a  payment  of  the  taxes.  A 
cotenant,  mortgagee  or  other  person  interested  in  the 
land  against  whom  the  company  might  be  setting  up 
the  tax  title  so  acquired  would  have  a  right  to  insist  that 
the  purchase  at  the  tax  sale  w^s  the  equivalent  of  a 
payment  of  the  taxes,  but  the  company  is  not  in  a 
position  to  insist  that  the  purchase  made  in  this  instance 
was  a  payment,  as  against  an  innocent  purchaser  of 
the  land.  The  plaintiff,  its  grantee,  is  in  no  better  posi- 
tion.   It  would  be  harshly  inequitable  if,  after  author- 
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izing  its  agent  to  purchase  land  and  take  the  certificate 
in  his  own  name,  and  after  allowing  him  to  take  the 
title  in  himself  and  transfer  the  same  to  an  innocent 
stranger,  the  company  could  be  permitted,  after  wait- 
ing so  long  a  time  as  has  elapsed  here,  to  say  that  the 
purchase  by  Mears  should  be  treated  as  a  payment  of 
taxes.  Such  inattention  and  negligence  can  not  be 
made  the  basis  for  equitable  relief  as  against  one  in  the 
attitude  of  the  defendant. 

The  contention  that  the  defendant  can  not  be  re- 
garded as  a  bona  fide  purchaser  because  he  is  holding 
under  a  quitclaim  deed  is  fully  answered  in  Eger  v. 
Brovm,  77  Kan.  510,  and  Ennis  v.  Tucker,  78  Kan.  55. 

The  judgment  of  the  district  court  is  affirmed. 


Jane  E.  Thomas  et  al.  v.  Hugh»  Williams,  as 
Executor,  etc. 

No.  16.148. 
SYLLABUS  BY  THE  COURT. 

1.  Executors  and  Administrators — Sale  of  Real  Estate  to  Pay 
Debts — Statute  of  Limitation.  The  provision  that  an  action 
for  relief  not  otherwise  provided  for  in  the  statute  of  limita- 
tion can  only  be  brought  within  five  years  after  the  cause  of 
action  shall  have  accrued  has  no  application  to  a  proceeding 
instituted  in  the  probate  court  by  an  executor  for  the  sale  of 
real  estate  to  pay  debts  of  the  testator. 

2.  Reasonable  Time  in  which  to  Sell.     There  being  no 

statute  of  limitation  relating  to  the  matter,  the  requirement 
of  the  law  is  that,  such  a  proceeding  can  be  maintained  only 
if  begun  within  a  reasonable  time,  in  view  of  all  the  circum- 
stances of  the  case. 

8.  Delay  in  Petitioning  for  a  Sale  Explained.    A  delay 

of  six  years  by  a  foreign  executor  to  petition  for  the  sale  of 
land  in  this  state  to  pay  the  indebtedness  of  the  testator  is 
not  unreasonable  when  it  is  occasioned  by  the  pendency  of 
litigation  carried  on  in  good  faith  to  determine  the  validity 
and  amount  of  such  indebtedness. 
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4. Order  Allowing  Claim — Prima  Facie  Evidence.    In  a 


proceeding  to  subject  real  estate  to  the  payment  of  the  debt 
of  a  decedent,  the  allowance  of  the  claim  against  the  executor 
or  administrator  by  a  court  having  jurisdiction  is  prim>a  facie 
evidence  against  the  heirs  or  devisees  of  its  validity  and  due 
presentation.  This  is  true  even  of  an  order  made  by  the  court 
of  another  state,  in  virtue  of  the  provision  of  the  statute 
(Gen.  Stat.  1901,  §2950)  authorizing  a  foreign  executor  or 
administrator,  where  none  has  been  appointed  in  Kansas,  to 
sell  real  estate  of  the  decedent  situated  in  this  state  for  the 
payment  of  debts  in  the  same  manner  as  though  he  had  been 
appointed  here. 

5.  Innocent  Purchaeer  from  Devisees,     One  who  buys 

land  in  this  state  from  the  devisees,  seven  years  after  the 
death  of  the  testator,  while  a  resident  of  another  sta^e,  is  not 
protected  as  an  innocent  purchaser  against  proceedings  there- 
after brought  to  subject  it  to  the  payment  of  debts  of  the 
estate. 

Error  from  Lyon  district  court;  Frederick  A. 
Meckel,  judge.    Opinion  filed  July  3,  1909.    Affirmed. 

Dennis  Madden,  and  W.  C.  Roberts,  for  the  plain- 
tiffs in  error. 

L.  B.  Kellogg y  W.  L.  Muggins,  and  C.  M.  Kellogg,  for 
the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  William  E.  Jones,  a  resident  of  New 
York,  died  November  3,  1898,  owning  land  in  Kansas, 
which  he  devised  to  David  W.  Jones  and  Jane  E. 
Thomas.  His  will  was  admitted  to  probate  in  New 
York  on  January  13,  1899,  and  Hugh  Williams  was 
qualified  as  his  executor.  The  devisees  conveyed  the 
land,  April  18,  1906,  by  warranty  deed,  to  Thomas 
Price.  August  19,  1907,  the  executor  applied  to  the 
probate  court  of  the  county  in  which  it  was  situated 
for  an  order  to  sell  it  for  the  payment  of  debts  and 
charges  of  administration,  under  the  statute  (Gen. 
Stat.  1901,  §2950)  authorizing  such  procedure.  His 
petition  was  granted,  over  the  objection  of  the  de- 
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visees  and  Price,  who  appealed  to  the  district  court, 
where  the  decision  was  affirmed.  The  appellants  prose- 
cute error,  and  make  these  contentions:  (1)  That  the 
proceedings  for  the  sale  of  the  real  estate  were  not 
maintainable  because  brought  too  late;  (2)  that  the 
only  evidence  introduced  to  prove  the  indebtedness 
against  the  estate — an  order  of  the  New  York  surro- 
gate court  allowing  it — was  inadmissible  against  the 
devisees;  (3)  that  Price  was  protected  as  an  innocent 
purchaser. 

The  plaintiffs  in  error  invoke  the  statute  (Civ.  Code, 
§  18,  Tf  6)  requiring  an  action  for  relief  concerning 
which  no  other  provision  is  made  to  be  brought  within 
five  years  after  the  accrual  of  the  cause  of  action.  The 
case,  however,  does  not  fall  within  its  terms,  for  the 
litigation  which  is  begun  by  the  filing  of  a  petition  in 
the  probate  court  for  the  sale  of  real  estate  to  pay  the 
debts  of  a  decedent  does  not  constitute  an  action,  but  a 
special  proceeding,  or  a  part  of  a  special  proceeding. 
(Civ.  Code,  §§4,  5;  Lanning  v.  Gay,  70  Kan.  353;  1 
Cyc.  721;  1  Encyc.  PL  &  Pr.  112;  1  Enc.  L.  &  P.  1003, 
note  13.)  The  statute  of  limitation,  not  being  made 
applicable  to  special  proceedings  by  express  enactment 
or  by  necessary  implication,  does  not  directly  affect 
them.  {Skidmore  v.  Romaine,  2  Bradf.  [N.  Y.]  122, 
127,  and  cases  cited  in  25  Cyc.  1061.)  Even  a  require- 
ment that  provisions  of  the  code  concerning  the  prose- 
cution of  a  civil  action  shall  be  followed  in  special  pro- 
ceedings has  been  said  not  to  "refer  to  provisions  of 
the  law  designed  to  prevent  the  prosecution  of  actions 
because  of  delay  in  commencing  them."  (Hartley  v. 
K.  &  N.  W.  R'y  Co.,  85  Iowa,  455,  461.)  In  volume  18 
of  the  Cyclopedia  of  Law  and  Procedure,  at  page  705, 
it  is  said : 

"The  general  statutes  of  limitation  do  not  as  a  rule 
apply  to  an  application  for  the  sale  of  a  decedent's  real 
estate,  although  a  contrary  view  has  been  asserted." 

The  cases  are  in  substantial  agreement  in  results, 
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although  not  in  reasons.  The  exceptional  decisions  re- 
ferred to  are  those  of  the  courts  of  Indiana,  where  the 
code  definition  of  the  word  "action''  is  broad  enough  to 
cover  what  is  called  in  our  practice  a  "special  proceed- 
ing." But  even  there  the  statute  does  not  run  during 
the  pendency  of  litigation  against  the  administrator  for 
the  establishment  of  the  claim.  (Scherer  v.  Ingerman, 
Administrator,  110  Ind.  428.)  The  usual  requirement 
made  as  to  the  time  of  beginning  such  proceedings  is 
thus  stated  in  volume  11  of  the  American  and  English 
Encyclopaedia  of  Law,  at  page  1074 : 

"If  no  time  is  fixed  by  the  statute,  the  courts  gen- 
erally hold  that  it  must  be  made  within  a  reasonable 
time,  to  be  determined  by  the  court  under  the  circum- 
stances of  the  case;  and  after  such  time  has  elapsed 
leave  to  sell  will  not  be  granted,  whether  the  property 
is  still  in  the  hands  of  the  heirs  or  devisees  or  has  been 
sold  and  conveyed  by  them  to  third  persons.  Some 
courts  have  adopted  a  period,  by  analogy  to  the  statute 
of  limitations,  or  otherwise,  after  which  an  application 
will  not  be  entertained,  unless  special  circumstances 
are  shown  which  excuse  the  delay,  and  no  equities  of 
third  persons  intervene." 

(See,  also,  to  the  same  effect  18  Cyc.  707 ;  2  Woemer, 
Am.  L.  of  Adm„  2d  ed.,  §  465 ;  26  Am.  St.  Rep.  22. 
note.) 

The  question  for  determination  is  not  how  much  de- 
lay would  be  sufficient  if  unexplained  to  defeat  a  pro- 
ceeding of  this  kind,  but  whether  the  trial  court  was 
justified  in  finding  that  the  delay  in  the  present  case 
was  reasonable  and  therefore  had  no  such  effect.  The 
indebtedness  sought  to  be  collected  consisted  of  $2261.03 
owing  to  Anna  H.  Jones  and  Thomas  O.  Jones,  and 
$479.06  owing  to  Thomas  O.  Jones.  The  evidence 
tended  to  show  these  facts :  William  E.  Jones  was  the 
executor  of  Ann  Jones,  under  testamentary  letters  is- 
sued by  the  same  court  that  afterward  appointed' Hugh 
Williams  as  his  executor.  Anna  H.  Jones  and  Thomas 
O.  Jones  claimed  that  William  O.  Jones,  as  such  execu- 
tor, had  received  $3000  which  it  was  his  duty  to  pay 
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to  them.  The  only  persons  interested  in  resisting  this 
claim  were  David  W.  Jones  and  Jane  E.  Thomas.  On 
their  behalf,  and  after  consultation  with  David  W. 
Jon«s  and  the  husband  of  Jane  E.  Thomas,  Hugh  Will- 
iams, as  executor  of  William  E.  Jones,  employed  coun- 
sel to  contest  the  matter,  and  the  resulting  litigation 
which  was  conducted  in  connection  with  the  settlement 
of  the  William  E.  Jones  estate  lasted  six  years,  and 
resulted,  on  March  8,  1907,  in  the  claim  being  allowed 
in  the  sum  of  $2261.03.  On  June  5,  1907,  the  court, 
by  an  order  made  in  the  matter  of  the  William  E.  Jones 
estate,  allowed  this  sum  as  a  demand  against  Hugh 
Williams  as  executor,  and  at  the  same  time  made  the 
allowance  of  $479.06  in  favor  of  Thomas  0.  Jones. 

Why  the  litigation  lasted  so  long  is  not  explained^ 
but  that  it  did  so  does  not  justify  an  inference  of  bad 
faith.  Inasmuch  as  the  principal  claim  against  the 
estate  of  William  E.  Jones  grew  out  of  a  question  of 
his  conduct  as  executor  of  Ann  Jones,  it  was  natural 
if  not  necessary  that  its  adjudication  should  be  held  in 
abeyance  until  the  Ann  Jones  estate  was  settled.  Un- 
til such  settlement  was  made  it  could  not  be  known 
how  much  if  anything  would  have  to  be  paid  on  the 
claim,  and  until  that  was  determined  it  was  impracti- 
cable to  institute  proceedings  to  subject  the  real  estate 
to  its  pajonent.  No  reason  is  shown  why  the  smaller 
claim  might  not  have  been  established  sooner,  but  the 
executor  clearly  exercised  good  business  judgment,  in 
the  interest  of  all  concerned,  in  withholding  proceed- 
ings to  provide  for  its  payment  out  of  the  real  estate 
until  the  entire  amount  necessary  to  be  realized  from 
that  source  should  be  ascertained.  The  executor  was. 
not  bound  to  wait  until  the  demands  against  the  estate 
were  passed  upon  before  moving  to  create  a  fund  for 
their  satisfaction  (Randel  v.  Randel,  64  Kan.  254),  but. 
he  was  justified  in  doing  so  where  otherwise  he  could 
not  ascertain  the  amount  for  which  the  estate  was  to 
be  held.    We  think  the  trial  court  correctly  decided  that. 
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under  all  the  circumstances  the  delay  in  asking  a  sale 
of  the  real  estate  was  excusable. 

It  is  true  that  under  some  circumstances,  where  no 
administration  has  been  had  in  this  state,  the  claimant 
may  himself  bring  an  action  here  to  subject  the  real 
property  of  his  deceased  debtor  to  the  pajnnent.of  his 
demand  (McLean  v.  Webster,  45  Kan.  644),  notwith- 
standing there  may  be  personal  property  elsewhere  suf- 
ficient for  that  purpose  (Cooper  v.  Ives,  62  Kan.  395), 
and  probably  his  right  in  that  respect  is  unaffected  by 
any  proceedings  or  conditions  existing  in  another  juris- 
diction (Plumb  V.  Bateman,  2  App.  Cas.  [D.  C]  156). 
•But  he  can  not  be  regarded  as  sleeping  upon  his  rights 
when  his  claim  is  in  the  course  of  investigation  and  ad- 
justment in  the  state  where  it  originated,  in  the  orderly 
administration  of  his  debtor's  estate. 

The  contention  that  the  indebtedness  of  the  William 
E.  Jones  estate  was  not  sufficiently  established  can  not 
be  sustained.  The  transcript  of  the  record  of  the  sur- 
rogate court  showed  that  in  the  course  of  what  is  called 
a  judicial  settlement  of  the  accounts  of  the  executor  (a 
proceeding  that  under  the  New  York  statute  is  con- 
clusive only  upon  certain  enumerated  matters)  the 
court  "adjudged  and  decreed"  that  the  estate  was  in- 
debted to  the  claimants  in  the  amounts  stated.  This 
language  speaks  for  itself,  and  shows  an  allowance  of 
the  claims  which  is  none  the  less  effective  because 
made  while  the  court  upon  request  of  the  executor  was 
examining  and  passing  upon  his  accounts.  TKe  order 
allowing  the  claim  did  not  conclude  the  devisees  (Black 
V.  EUiott,  63  Kan.  211),  but  was  admissible  in  evidence 
against  them,  and  established  a  prima  facie  case, 
which  they  made  no  effort  to  overcome.  This  conclu- 
sion accords  with  the  clear  weight  of  authority,  and, 
as  we  think,  with  the  better  reason. 

"Although  there  is  considerable  conflict  in  the  cases 
decided  in  other  states  with  reference  to  the  effect  of 
the  allowance  of  a  claim  by  an  administrator  as  afFord- 
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ing  the  basis  on  which  [a]  sale  of  real  estate  may  be 
ordered,  the  weight  of  authority  seems  tq  support  the 
proposition  that  the  allowance  in  probate  is  prifna  facie 
sufficient  to  authorize  an  order  for  the  sale  of  the  real 
estate,  and  that,  while  the  heirs  who  are  parties  to  the 
proceedings  for  the  sale  of  real  estate  may  on  the  hear- 
ing contest  the  validity  of  the  claims  already  allowed 
in  a  proceeding  to  which  they  were  not  parties,  yet  it 
is  not  incumbent  on  the  administrator  to  proceed  in 
the  first  instance  to  prove  up  the  claims  for  the  pay- 
ment of  which  he  asks  that  real  estate  be  sold.  To  cast 
any  such  burden  upon  him  would  be  manifestly  un- 
just. He  is  not  the  claimant,  but  is  simply  proceed- 
ing, in  the  administration  of  his  office,  to  secure  assets 
with  which  to  pay  claims  which  the  court  may  have 
already  directed  should  be  paid.  As  supporting  the 
rule  that  the  allowance  of  the  claims  by  the  probate 
court  is  sufficient  prima  facie  as  against  the  heirs  to 
authorize  an  order  for  the  sale  of  real  estate,  see  Hop- 
kins V.  Stout,  69  Ky.  375 ;  Steele  v.  Lineberger,  59  Pa. 
308 ;  Mason  v.  Bair,  33  111.  194 ;  Stone  v.  Wood,  16  111. 
177;  Beckett  v.  Selover,  7  Cal.  215,  228,  68  Am.  Dec. 
237 ;  2  Woemer,  Adm.  §  466.  ...  In  the  present 
case  the  allowance  of  the  claims  by.  the  probate  court 
was  proven,  and  defendants  made  no  effort  whatever 
to  disprove  or  impeach  the  claims  thus  allowed.  We 
think  that,  after  the  allowance  of  the  claims  was 
shown,  it  was  for  the  defendants,  if  they  desired  to 
question  the  validity  of  any  of  the  claims,  to  at  least 
introduce  some  evidence  of  their  invalidity,  and  thus 
overcome  the  prima  facie  case  made  by  proof  of  allow- 
ance."   (Milbum  V.  East,  128  Iowa,  101,  106,  107.) 

"The  allowance  of  a  claim  against  an  estate  by  the 
administrator  and  the  probate  judge  has  the  same 
effect  as  a  judgment.  But  as  the  heirs  are  not  bound 
by  a  judgment  against  the  administrator,  they  are  at 
liberty  to  dispute  any  claim  so  allowed,  because  the 
allowance  has  no  higher  effect  than  a  judgment.  If 
the  allowed  claims  are  made  the  basis  on  which  to  ob- 
tain an  order  to  sell  the  real  estate,  the  heirs  are  not 
precluded  from  contesting  them  as  freely  as  though 
they  had  acquired  none  of  the  properties  of  a  judg- 
ment ;  for  as  to  the  heirs  they  are  not  yet  res  judicata. 
When  a  judgment  or  gwosi-judgment  has  been  recov- 
ered against  an  administrator  or  executor,  and  pro- 
ceedings are  taken  to  compel  its  pajrment  by  the  sale 
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of  real  estate,  the  majority  of  the  authorities  seem  to 
treat  it  as  prima  facie  evidence  of  the  claim,  and  to  re- 
quire the  heir  to  assume  the  burden  of  showing  it  to  be 
unjust,  while  the  minority  insist  that  it  is  not  admis- 
sible against  the  heirs,  and  that  those  holding  such 
judgment  must  establish  their  demand  as  though  no 
prior  recovery  or  allowance  thereof  had  been  had." 
(1  Freeman,  Judg.,  4th  ed.,  §  163.) 

(See,  also,  18  Cyc.  510;  11  A.  &  E.  Encycl.  of  L. 
1084.) 

The  plaintiffs  in  error  urge  that  at  all  events  the. 
allowance  of  a  claim  against  an  executor  is  not  even 
admissible  in  evidence  in  any  other  state  than  that  in 
which  it  Was  made,  because  such  order  has  no  extra- 
territorial force  whatever.  This  contention  is  based 
upon  a  line  of  decisions  holding  that'  a  judgment 
against  an  administrator  is  of  no  effect  against  the 
representative  of  the  estate  of  the  same  decedent  who 
derives  his  authority  from  some  other  sovereignty. 
(See  Braithwaite  v.  Harvey,  14  Mont.  208,  and  cases 
cited  in  a  note  thereto  in  27  L.  R.  A.  101.)  The  reason 
for  that  rule  is  that  there  is  no  privity  between  the 
different  administrators.  Each  has  to  do  only  with 
the  property  of  the  estate  within  his  own  jurisdic- 
tion, and  a  judgment  against  him  binds  only  such 
property.  Except-  by  legislative  permission  he  can 
neither  sue  nor  defend  in  his  representative  capacity 
in  the  courts  of  another  state.  But  our  statute  (Gen. 
Stat.  1901,  §  3009)  not  only  removes  this  disability, 
but  also  in  express  terms  (Gen.  Stat.  1901,  §  2950) 
authorizes  a  foreign  executor  or  administrator,  where 
none  has  been  appointed  in  Kansas,  to  sell  real  estate 
of  the  decedent  situated  in  this  state  for  the  pajnnent 
of  debts  in  the  same  manner  as  though  he  had  been 
appointed  here.  This  provision  establishes  a  connec- 
tion between  the  foreign  administration  and  the  do- 
mestic proceedings.  It  makes  the  real  estate  in  this 
jurisdiction,  so  far  as  necessary  for  the  payment  of 
debts,  assets  of  the  estate  as  administered  elsewhere. 
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It  places  the  order  of  the  foreign  court  allowing  a 
claim  against  the  administrator  upon  the  same  foot- 
ing with  a  similar  order  made  in  this  state.  Neither 
is  conclusive  against  the  heirs,  but  either  is  admis- 
sible in  evidence  against  them. 

What  is  really  but  a  phase  of  the  contention  already 
discussed  is  the  claim  of  the  plaintiffs  in  error  that  the 
demands  against  the  William  E.  Jones  estate  were 
barred  because  they  were  not  exhibited  and  estab- 
lished within  three  years  after  the  qualification  of  the 
executor.  The  statute  does  not  require  their  establish- 
ment within  that  time—^merely  that  a  proceeding  to 
that  end  shall  be  begun.  (Clifton  v.  Meicser,  79  Kan. 
655.)  The  evidenc^  does  not  show  when  notice  of  the 
character  of  the  demands  and  of  their  presentation 
for  the  consideration  and  action  of  the  court  Was 
served  upon  the  executor,  but  it  must  be  presumed 
from  their  allowance  that  this  step  was  taken  within 
due  time,  and  nothing  was  offered  to  rebut  this  pre- 
sumption. 

Price,  the  purchaser  of  the  land,  stands  upon  n^ 
better  footing  than  the  devisees.  He  knew  that  his 
grantors  acquired  title  through  the  will  of  William  E. 
Jones,  and  was  presumed  to  know  that  under  the  law 
the  property  might  be  charged  with  the  paymient  of 
any  indebtedness  of  Jones  owing  to  a  creditor  who  had 
not  lost  his  remedy  by  inaction.  He  had  no  right  to 
regard  the  mere  lapse  of  time  as  proof  that  no  such 
indebtedness  existed.  He  was  bound  at  least  to  in- 
quire whether  a  settlement  of  the  estate  had  been  had, 
and  a  pursuit  of  that  inquiry  would  necessarily  have 
advised  him  of  all  the  facts. 

The  judgment  is  affirmed. 

Graves,  J.,  not  sitting. 
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School  District  No.  127,  of  Reno  County,  v.  School 
District  No.  45,  of  Reno  County. 

No.  16.146. 
SYLLABUS  BY  THE  COURT. 

1.  Taxation — Levy — School  District — Annual  Meeting.  Where 
the  electors  of  a  school  district,  at  a  regular  annual  school 
meeting,  vote  a  tax  on  the  taxable  property  in  the  district 
at  a  rate  authorized  by  law  and  such  as  the  meeting  deems 
sufficient  for  the  various  school  purposes,  and  the  clerk  of  the 
school  district  certifies  the  amount  so  levied  to  the  county 
clerk,  this  constitutes  the  levy  of  a  school  tax  at  such  rate 
on  all  the  real  and  personal  property  in  the  school  district. 
(Gen.  Stat.  1901,  §§6127,  6172,  6191.) 

2.  Power  to  Levy  a  Legislative  Function,    The  power  of 

levying  taxes  is  a  legislative  function,  and  the  power  abides 
only  in  the  annual  school  meeting  to  determine  the  rate  of 
taxation  sufficient  for  the  various  school  purposes. 

3.  Extension   of    Tax    on   Tax-rolls — Ministerial   Duty. 

The  duty  of  the  county  clerk  to  extend  the  taxes  so  levied 
upon  the  assessment  rolls  of  the  county  is  purely  a  ministerial 
function,  and,  unless  such  levy  has  been  made,  the  extension 
of  an  assessment  upon  a  tax-roll  affords  no  authority  for  the 
collection  of  the  tax. 

4.  Effect  of  Mistake  in  Extending  Tax  on  Tax-roUs.    A 

mistake  of  the  county  clerk  in  extending  upon  the  tax-rolls 
an  assessment  against  the  property  in  a  school  district  at  a 
less  rate  than  that  levied  at  the  annual  school  meeting  and 
certified  by  the  clerk  thereof  does  not  deprive  the  school  dis- 
trict of  its  right  to  the  sum  collected  through  such  erroneous 
extension. 

Error  from  Reno  district  court;  Peter  J.  Galle, 
judge.    Opinion  filed  July  3,  1909.    Affirmed. 

STATEMENT. 

This  action  was  commenced  by  school  district  No.  45 
against  school  district  No.  127.  The  petition  alleged, 
in  substance,  that  the  two  districts  adjoin  in  Reno 
county ;  that  on  or  about  July  13,  1907,  the  county  su- 
perintendent of  schools  by  regular  proceedings  attached 

41—80  KAN. 
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a  strip  of  land  to  school  district  No.  45  which  there- 
tofore had  constituted  a  part  of  school  district  No. 
127,  and  made  a  proper  record  of  such  change  and  duly 
recorded  a  proper  map  thereof  in  his  office,  no  appeal 
being  taken  from  such  proceeding;  that  at  the  regular 
annual  school  meetings  held  in  the  respective  districts 
thereafter  and  in  the  same  month  the  electors  of  school 
district  No.  45  voted  a  levy  of  twenty-five  mills  on  the 
dollar  on  all  taxable  property  in  that  district,  and  the 
electors  of  school  district  No.  127  voted  a  levy  of  thir- 
teen mills  on  the  dollar  for  school  purposes  on  the  prop- 
erty in  that  district;  that  such  levies  were  voted  by  the 
electors  of  the  respective  districts  with  the  full  under- 
standing and  knowledge  of  the  change  in  boundaries; 
that  in  making  up  the  tax-roll  for  1907  the  county 
clerk  of  the  county,  by  mistake,  overlooked  the  change 
in  boundaries  and  entered  upon  the  tax-roll  the  tax  of 
thirteen  mills  voted  by  school  district  No.  127  upon 
the  property  in  the  strip  of  land  which  had  been  de- 
tached from  school  district  No.  127,  and  failed  to  enter 
on  the  tax-roll  the  tax  voted  by  school  district  No.  45 
against  the  property  in  such  strip  of  land;  that  the 
county  treasurer  collected  the  thirteen  mills  on  the 
dollar  as  to  such  territory,  instead  of  twenty-five  mills 
on  the  dollar  as  voted  by  school  district  No.  45,  amount- 
ing in  the  aggregate  to  $321.13;  and  that  the  school 
officers  of  school  district  No.  127  received  from  the 
county  treasurer  that  sum  with  full  knowledge  of  the 
facts  stated  and  refused  to  pay  the  same  to  the  plain- 
tiff district  or  to  return  the  money  to  the  county 
treasurer,  although  demand  had  been  made  therefor. 
Judgment  was  prayed  for  in  the  amount  stated,  with 
interest. 

To  this  petition  school  district  No.  127  filed  a  gen- 
eral demurrer,  which  was  overruled.  The  defendant 
elected  to  stand  on  its  demurrer,  and  judgment  was 
entered  as  prayed  for  in  the  petition.  The  defendant 
prosecutes  error. 
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F.  F.  Prigg,  and  C  M.  Williams,  for  the  plaintiff  in 
error. 

Frank  L.  Martin,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  facts  recited  in  the  statement  leave 
no  question  of  the  want  of  jurisdiction  in  school  dis- 
trict No.  127  to  levy  any  tax  against  the  land  or  prop- 
erty detached  therefrom  and  attached  to  school  district 
No.  45.  It  is  equally  apparent  that  school  district  No. 
127  did  not  make  or  attempt  to  make  any  levy  of  any 
tax  on  the  property  for  the  year  in  question.  It  also 
appears  fronj  the  petition  that  school  district  No.  45 
did  legally  levy  a  tax  on  the  property,  though  at  a 
higher  rate  than  was  extended  on  the  tax-rolls  and 
collected  by  the  county  treasurer. 

The  word  "levy,"  as  applied  to  taxes,  is  used  in 
various  meanings;  but,  as  applied  to  the  determination 
of  the  amount  or  rate  of  taxes  to  be  charged  to  the 
collective  body  of  taxpayers,  it  is  a  legislative  function, 
to  be  exercised  only  by  the  state  or  by  some  inferior 
political  division  thereof  to  which  the  power  is  dele- 
gated by  the  laws  of  the  state.  On  the  other  hand,  the 
duty  of  the  county  clerk  to  extend  the  levy  upon  the 
tax-rolls  of  the  county  is  purely  ministerial,  and,  un- 
less a  legal  levy  has  previously  been  made,  affords  no 
warrant  for  the  collection  of  a  tax.  (27  A.  &  E. 
Encycl.  of  L.  729,  730,  and  notes;  5  Words  &  Ph.  Jud. 
Def.  4101,  and  cases  there  cited.) 

It  can  not  be  said  that  the  county  clerk  extended  on 
the  rolls  a  levy  by  school  district  No.  127  against  the 
property  in  the  strip  attached  to  school  district  No. 
45,  as  there  was  no  such  levy  to  extend.  The  county 
clerk,  whatever  was  in  his  mind,  simply  extended  upon 
the  tax-rolls,  against  the  property  in  the  detached  strip, 
a  levy  less  in  amount  than  had  been  legally  made  by 
school  district  No.  45.  Neither  his  action  in  this  respect 
nor  the  fact  that  a  higher  rate  should  have  been  ex- 
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tended  and  collected  can  deprive  school  district  No.  45 
of  the  money  which  was  lawfully  collected  for  it.  The 
mistake  of  the  county  treasurer  in  paying  money  which 
belonged  to  school  district  No.  45  to  the  treasurer  of 
school  district  No.  127  gave  no  right  to  the  latter  to 
retain  the  same  or  to  refuse  the  demand  of  school  dis- 
trict No.  45  therefor. 

The  order  and  judgment  of  the  district  court  is  af- 
firmed. 


go   0^  Jennie  Blodgett  et  al.  v.  Mary  Yocum. 

f81      90^  No.  16,146. 

SYLLABUS  BY  THE  COURT. 

1.  Deeds — Fraud — Undue  Influence,  In  an  action  between  the 
heirs  of  a  deceased  person  for  the  recovery  of  real  estate  to 
which  the  defendants  claimed  title  by  virtue  of  conveyances 
executed  by  the  deceased  in  her  lifetime  the  court  instructed 
the  jury  that,  in  deciding  whether  or  not  the  deceased  was  of 
sound  mind  or  was  unduly  influenced  at  the  time  of  making 
the  deeds  in  question,  they  had  the  right  to  take  into  con- 
sideration the  reasonableness  or  unreasonableness  of  her  act 
in  making  the  deeds;  and  if  they  believed  that  a  woman  of 
sound  mind  would  not  have  been  likely  to  do  such  an  act  in  the 
free  exercise  of  her  judgment,  discriminating  against  one 
daughter  in  favor  of  another  daughter  and  her  family,  then 
they  had  the  right  to  infer  from  the  act  itself  that  undue  in- 
fluence was  used  to  secure  the  deeds,  though  not  bound  to  do 
so.  Held,  error.  A  person  of  sound  mind  who  is  not  unduly 
influenced  may  make  such  disposition  of  his  property  as  he 
desires,  without  regard  to  its  fairness  or  unfairness. 

2.  Ejectment — Misjoinder  of  Actions.  In  an  action  of  eject- 
ment, brought  for  the  recovery  of  several  distinct  and  separate 
parcels  of  land,  where  the  plaintiff's  title  as  to  all  the  defend- 
ants is  the  same,  and  the  answer  sets  up  a  misjoinder  of 
causes  of  action  because  some  of  the  defendants  claim  separate 
interests  in  separate  portions  of  the  real  estate,  but  admits 
that  all  the  defendants  are  in  possession  of  all  the  real  estate, 
the  misjoinder  furnishes  no  ground  for  objection  to  the  in- 
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troduction  of  testimony  on  the  trial  or  for  a  demurrer  to  the 
evidence;  and  where  in  such  a  case  none  of  the  defendants 
asks  for  a  severance  or  a  separate  trial,  and  the  action  pro- 
ceeds as  though  there  was  no  misjoinder,  it  will  be  regarded 
as  immaterial. 

Error  from  Reno  district  court;  Peter  J.  Galle, 
judge.    Opinion  filed  July  3,  1909.    Reversed. 

F.  F.  Prigg,  and  C.  M.  Williams,  for  the  plaintiffs  in 
error. 

Frank  L.  Martin,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  Mary  Yocum  and  Jennie  Blodgett  are 
daughters  and  only  heirs  of  Ann  Ruddicks,  deceased, 
who  in  her  lifetime  was  the  owner  of  real  estate  in 
Reno  county,  consisting  of  town  lots  in  Arlington  and  a 
quarter-section  of  farm  land.  The  plaintiff,  Mrs.  Yo- 
cum, brought  this  action  against  her  sister  to  recover 
a  one-half  interest  in  the  real  estate.  The  other  de- 
fendants are  the  husband  of  Jennie  Blodgett  and  their 
children. 

The  defendants  answered  admitting  that  Ann  Rud- 
dicks owned  the  real  estate  in  her  lifetime,  and  alleging 
that  she  died  on  the  30th  day  of  December,  1906 ;  that 
on  September  1,  1900,  she  executed  a  will,  afterward 
duly  probated,  by  which  she  devised  a  life-interest  in 
the  town  lots  to  defendant  Jennie  Blodgett,  with  re- 
mainder to  the  latter's  heirs ;  that  on  the  27th  day  of 
February,  1902,  she  executed  a  warranty  deed  convey- 
ing to  Jennie  Blodgett  eighty  acres'  of  the  land,  re- 
serving to  herself  a  life-estate  therein,  and  on  the  same 
day  executed  another  warranty  deed  conveying  to  Jen- 
nie Blodget  a  life-interest  in  the  other  eighty  acres,  with 
remainder  in  forty  acres  thereof  to  William  C.  Blod- 
gett and  in  the  other  forty  acres  to  George  H.  Blodgett, 
children  of  Jennie  Blodgett. 

The  reply  admitted  the  execution  of  the  will  and  the 
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conveyances  referred  to  in  the  answer,  but  attacked 
both  as  having  been  executed  when  Ann  Ruddicks  was 
of  unsound  mind,  and  alleged  that  both  the  will  and  the 
deeds  had  been  obtained  from  her  by  the  undue  in- 
fluence of  the  defendants. 

The  cause  was  tried  to  the  court  and  a  jury,  and  a 
verdict  rendered  for  the  plaintiff  as  to  the  farm  land 
and  for  the  defendants  as  to  the  town  lots.  Judgment 
was  rendered  in  favor  of  plaintiff  for  an  undivided  one- 
half  interest  in  the  farm  land,  adjudging  the  deeds  exe- 
cuted by  Ann  Ruddicks  in  her  lifetime  void  and  of  no 
effect,  and  further  adjudging  that  the  last  will  and 
testament  of  Ann  Ruddicks  was  valid  and  that  the  title 
to  the  town  lots  passed  thereby  to  the  defendants.  Of 
this  judgment  the  defendants  complain. 

Numerous  errors  are  assigned ;  we  shall  consider  but 
two  of  them.  It  is  claimed  that  the  court  erred  in  giv- 
ing the  following  instruction : 

"(5)  The  court  instructs  the  jury  that,  in  deciding 
whether  or  not  Ann  Ruddicks  was  of  sound  mind  or 
was  unduly  influenced  at  th^  time  of  making  the  deeds 
in  question,  you  have  a  right  to  take  into  consideration 
the  reasonableness  or  unreasonableness  of  her  act  in 
making  said  deeds ;  and  if  you  believe  that  a  woman  of 
sound  mind  would  not  have  been  likely  to  do  such  an  act 
in  the  free  exercise  of  her  judgment,  discriminating 
against  one  daughter  in  favor  of  the  other  daughter  and 
her  family,  then  you  have  a  right  to  infer  from  the  act 
itself  that  undue  influence  was  used  to  secure  said 
deeds,  though  not  bound  to  do  so." 

This  instruction  was  erroneous.  It  practically  told 
the  jury  that  if  they  regarded  the  disposition  which 
the  deceased  made  of  her  property  as  unreasonable  they 
might  infer  that  at  the  time  she  executed  the  deeds  she 
was  of  unsound  mind  or  unduly  influenced,  or  both.  In 
the  instruction  immediately  following  the  court  cor- 
rectly informed  the  jury  that  a  person  of  sound  mind 
and  not  under  undue  influence  has  a  right  to  dispose  of 
his  property  as  he  desires.  The  fifth  instruction  is  in 
direct  conflict  with  this  well-settled  proposition.    The 
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one  destroys  the  other.  A  person  of  sound  mind  who 
is  not  unduly  influenced  may  make  such  disposition  of 
his  property  by  deed  or  will  as  he  desires,  without  re- 
gard to  its  fairness  or  unfairness.  He  may  give  to  one 
child  the  bulk  of  his  property  and  cut  the  other  off  with 
a  shilling.  The  instruction,  however,^  authorized  the 
jury  to  consider  whether  they  would  have  made  the 
same  disposition  of  their  property  under  the  same  cir- 
cumstances ;  and,  if  they  concluded  that  the  disposition 
she  made  was  unfair  or  unreasonable,  it  authorized 
them  to  infer  from  that  fact  alone  that  she  was  unduly 
influenced  when  she  executed  the  deeds.  This  is  not  the 
law.  The  privilege  a  person  has  to  dispose  of  his  prop- 
erty as  he  pleases  would  be  a  vain  thing  if  it  could  be 
frittered  away  by  giving  to  a  jury  the  rig^t  to  say  that 
he  was  of  unsound  mind  or  unduly  influenced  because 
they  regarded  the  disposition  he  had  made  of  his  prop- 
erty as  unfair  or  unreasonable.  This  instruction 
singles  out  and  lays  stress  upon  the  fact  that  one  mem- 
ber of  a  family  has  been  discriminated  against  in  favor 
of  another.  Juries  are  prone  to  take  matters  of  this 
kind  into  consideration  without  having  their  attention 
specially  directed  thereto.  The  particular  vice  of  the 
instruction,  however,  is  that  it  authorized  the  jury  in 
case  they  regarded  the  disposition  made  of  her  property 
as  unfair  or  unreasonable  to  infer  from  that  fact  alone 
that  ghe  was  unduly  influenced  in  the  execution  of  the 
deeds. 

As  the  cause  must  be  reversed  and  a  new  trial  or- 
dered, there  remains  to  be  considered  a  question  of  mis- 
joinder. Before  the  answer  was  filed  the  petition  con- 
tained a  cause  of  action  in  which  it  was  sought  to  set 
aside  the  deeds  of  conveyance  made  by  Ann  Ruddicks 
on  the  ground  that  they  had  been  obtained  by  undue  in- 
fluence and  because  she  was  of  unsound  mind.  The 
averments  with  respect  to  the  deeds  were  general  in 
character  and  did  not  disclose  a  misjoinder  of  causes  of 
action.    A  motion  to  make  more  definite  and  certain 


Digitized  by  LjOOQ IC 


648  SUPREME  COURT  OF  KANSAS. 

Blodgett  V.  Yocum. 

was  directed  to  the  petition,  and  thereupon  the  plain- 
tiff dismissed  this  cause  of  action.  The  defendant  then 
answered  pleading  the  conveyances,  and  alleging  among 
other  defenses  that  there  was  a  misjoinder  of  causes  of 
action  and  of  parties  for  the  reason  that  some  of  the 
defendants  were  interested  in  portions  of  the  real  estate 
but  were  not  interested  in  other  portions  thereof.  In 
her  reply  the  plaintiff  alleged  that  the  deeds  were  void 
because  they  had  been  obtained  by  undue  influence  and 
because  Ann  Ruddicks  was  of  unsound  mind  when  she 
executed  them.  At  the  trial  the  defendants  objected 
to  the  introduction  of  testimony  on  the  ground  of  mis- 
joinder, which  objection  was  overruled.  At  the  close 
of  the  plaintiff's  evidence  they  demurred  for  the  same 
reason,  and  the  demurrer  was  likewise  overruled.  They 
now  insist  that  there  was  error  in  both  rulings.  In 
this  connection  considerable  stress  is  laid  upon  the  fact 
that  in  offering  her  testimony  the  plaintiff  proceeded, 
first,  to  attack  the  validity  of  the  conveyances  by  at- 
tempting to  prove  that  Mrs.  Ruddicks  was  of  unsound 
mind  and  had  been  unduly  influenced  when  she  exe- 
cuted them.  The  defendants  therefore  treat  the  action 
as  one  to  set  aside  the  deeds,  and  urge  that  the  case  was 
tried  by  the  plaintiff  upon  precisely  the  same  theory  as 
though  her  third  cause  of  action  had  not  been  dis- 
missed. 

The  plaintiff  had  the  right  to  dismiss  the  cause  of  ac- 
tion in  which  she  sought  to  set  aside  the  deeds,  and  she 
was  obliged  to  reply  and  set  up  any  new  matter  upon 
which  she  relied  to  avoid  the  effect  of  the  conveyances 
pleaded  in  the  answer. 

The  petition  was  in  ejectment,  and  showed  on  its 
face  no  misjoinder.  It  alleged  that  the  plaintiff  was 
the  owner  in  fee  simple  of  the  undivided  one-half  inter- 
est in  all  the  real  estate;  that  Jennie  Blodgett  and  her 
husband,  together  with  the  other  defendants,  their  chil- 
dren, were  in  the  actual  possession  of  all  of  it  and  de- 
prived the  plaintiff  of  her  possession.    If  the  answer 
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disclosed  a  misjoinder  of  causes  of  action  it  did  not 
thereby  deprive  the  court  of  jurisdiction  to  try  the  case 
nor  furnish  ground  for  objection  to  the  introduction  of 
testimony,  which  can  only  be  based  upon  the  theory  that 
no  cause  of  action  is  stated.  The  demurrer  to  the  evi- 
dence only  raised  the  question  whether  the  plaintiff  had 
made  a  prima  facie  case  against  the  defendants. 

There  is  no  such  thing  known  to  our  practice  as  a 
misjoinder  of  parties,  but  we  assume  that  the  defend- 
ants mean  by  this  a  misjoinder  of  causes  of  action, 
since  they  use  the  two  expressions  interchangeably. 
The  code  of  procedure  in  force  at  the  time  the  case  was 
tried  provided  that  where  a  demurrer  was  sustained  to 
a  petition  on  the  ground  of  misjoinder  of  causes  of  ac- 
tion it  became  the  duty  of  the  court,  on  the  motion  of 
the  plaintiff,  to  allow  him  to  file  several  petitions,  and 
the  action  then  proceeded  without  further  service. 
(Civ.  Code,  §  92.)  The  new  code  dispenses  with  this 
ground  of  demurrer  to  a  petition.  (Laws  1909,  ch. 
182,  §  93.)  In  this  case  the  defense  of  misjoinder  was 
not  raised  by  demurrer,  and  there  was  no  motion  or  re- 
quest on  the  part  of  the  plaintiff  to  file  several  peti- 
tions ;  nor  did  any  defendant  who  claims  that  his  or  her 
rights  were  affected  by  the  misjoinder  ask  for  a  sep- 
arate trial  or  for  a  severance.  On  the  contrary,  all  the 
defendants  joined  in  the  same  answer  and  admitted 
that  they  were  in  the  possession  of  all  the  real  estate. 
The  plaintiff  claimed  an  interest  in  the  property  as  an 
heir  of  her  mother,  and  her  title  was  the  same  as  to  all 
the  defendants.  The  misjoinder  shown  by  the  answer 
was  at  the  most  technical,  and  furnished  no  ground  for 
objection  to  testimony  or  for  a  demurrer  to  the  evi- 
dence. The  court  still  had  jurisdiction  of  the  parties 
and  of  the  action  and  could  provide  in  its  decree  for  the 
protection  of  the  rights  of  all  parties.  Since  none  of 
the  defendants  asked  for  a  separate  trial,  or  claimed  to 
have  been  made  liable  for  unnecessary  costs,  we  are  at 
a  loss  to  see  how  their  rights  could  have  been  preju- 
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diced  notwithstanding  the  misjoinder  was  pleaded  in 
the  answer;  and,  since  none  of  the  objections  made 
upon  the  trial  required  the  court  to  take  any  affirmative 
action  with  respect  to  the  misjoinder,  it  must  be  re- 
garded as  immaterial. 

The  order  in  which  the  plaintiff's  proof  was  sub- 
mitted did  not  make  the  action  one  to  set  aside  the  con- 
veyances, and  the  cause  was  therefore  a  proper  one  for 
submission  to  a  jury.  The  rights  of  the  parties  were 
not  affected  by  the  fact  that  the  plaintiff  offered  her 
evidence  for  the  purpose  of  defeating  the  conveyances 
in  chief  instead  of  in  rebuttal. 

Because  of  the  error  in  the  instruction  the  judgment 
is  reversed  and  a  new  trial  ordered. 


The  State  of  Kansas  v.  W.  H.  Dixon. 

No.  16^288. 
SYLLABUS  BY  THE  COURT. 

1.  Information — Misconduct  in  Office — Language  of  the  Stat- 
ute— ** Malicious."  In  a  prosecution  under  a  statute  making 
wilful  and  malicious  misconduct  in  office  a  misdemeanor,  the 
omission  of  the  word  "malicious"  from  the  information  is  im- 
material when  the  acts  complained  of  necessarily  involve  a 
wilful  disregard  of  the  obligations  owed  by  the  officer  to  the 
public. 

2.  Allegation  of  WilftUly  Permitting  Violatums  of  Law 

Sufficient.  An  information  alleging  that  a  city  marshal, 
whose  duty  was  to  see  that  certain  offenses  were  prevented  or 
punished,  wilfully  permitted  them  to  be  committed  fairly  im- 
plies that  knowing  of  their  conmiission  he  failed  to  attempt  to 
enforce  the  law,  and  therefore  states  facts  sufficient  to  con- 
stitute a  violation  of  the  statute  making  wilful  and  malicious 
misconduct  in  office  a  misdemeanor. 

3.  Duiy  of  Officer,    An  allegation  that  a  city  marshal 

failed  and  refused  to  perform  the  duties  enjoined  upon  him  by 
the  laws  of  the  city,  by  failing  to  make  certain  arrests,  fairly 
implies  that  it  was  his  duty  under  the  ordinance  to  make  such 
arrests. 


Digitized  by  LjOOQ IC 


Vol.  80.  JULY  TERM,  1909.  651 

The  State  v.  Dixon. 

4.  ** Protection"  to  Violators  of  the  Law.    A  charge  that 

a  city  marshal  gave  "aid,  comfort,  protection  and  assistance" 
to  certain  keepers  of  bawdy-houses,  who  in  return  therefor 
presented  him  with  a  gold  star,  which  he  accepted,  must  be 
construed  to  mean  that  the  protection  referred  to  was  pro- 
tection against  an  effort  of  the  public  officers  to  enforce  the 
law  against  them,  and  it  is  not  necessary  to  the  sufficiency  of 
the  information  that  such  conduct  be  expressly  characterized 
as  either  wilful  or  malicious. 

Appeal  from  Reno  district  court;  Peter  J.  Galle, 
judge.    Opinion  filed  July  3,  1909.    Reversed. 

Fred  S.  Jackson,  attorney-general,  and  James  Het- 
tinger, county  attorney,  for  The  State ;  Carr  W.  Taylor, 
of  counsel. 

Prigg  &  WiUiams,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  A  prosecution  for  misconduct  in  office 
was  begun  against  a  city  marshal.  A  motion  to  quash 
the  information  was  sustained,  and  the  state  appeals. 
The  statute  involved  reads : 

"Every  person  exercising  or  holding  any  office  of 
public  trust  who  shall  be  guilty  of  wilful  and  mali- 
"Cious  oppression,  partiality,  misconduct  or  abuse  of 
authority  in  his  official  capacity,  or  under  color  of  his 
office,  shall  on  conviction  be  punished  by  imprison- 
ment in  a  county  jail  for  a  term  not  exceeding  one 
year,  and  fined  not  exceeding  one  thousand  dollars." 
(Gen.  Stat.  1901,  §  2194.) 

The  information  characterized  the  conduct  of  the 
defendant  as  "wilful"  and  "unlawful,"  but  did  not  use 
the  term  "malicious."  The  acts  complained  of,  how- 
ever, if  done  wilfully  and  wrongfully,  showed  such  a 
disregard  of  the  obligations  owed  by  the  officer  to  the 
public  as  necessarily  to  render  them  malicious  within 
the  ordinary  meaning  of  that  word  as  used  in  criminal 
statutes,  the  only  element  it  implies  more  than  wrong- 
fulness and  wilfulness  being  the  absence  of  legal  justi- 
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fication  and  excuse.  (The  State  v.  White,  14  Kan.  538; 
12Cyc.l50.) 

The  first  of  the  three  counts  of  the  amended  infor- 
mation charges  in  substance  that  although  the  ordi- 
nance required  the  marshal  to  see  that  all  offenses 
against  the  statutes  and  ordinances  were  prevented  or 
punished,  the  defendant  wilfully  and  unlawfully  per- 
mitted certain  persons  to  maintain  bawdy-houses,  pro- 
hibited both  by  ordinance  and  by  statute,  that  he  con- 
nived at  an  arrangement  for  their  paying  periodical 
fines  in  the  police  court  without  ceasing  their  unlawful 
occupation,  and  that  he  "extended  the  police  protec- 
tion of  the  city"  to  them.  This  is  equivalent  to  charg- 
ing that  having  personal  knowledge  of  the  violation  of 
the  ordinances  and  statutes  he  made  no  attempt  in 
good  faith  to  enforce  the  law  or  procure  the  punish- 
ment of  persons  offending  against  it.  Such  personal 
knowledge  is  not  attributed  to  him  in  express  terms, 
but  it  follows  from  the  allegation  that  he  wilfully  per- 
mitted the  illegal  business  to  be  carried  on.  Such 
action  on  his  part  would  constitute  misconduct  in  his 
official  capacity,  or  misconduct  in  office,  of  which  it 
was  said  in  Falloon  v.  Clark,  61  Kan.  121,  that  "it  is 
something  which  amounts  to  a  breach  of  the  condi- 
tions tacitly  annexed  to  the  office,  and  includes  any 
wrongful  official  act  or  omission  to  perform  an  official 
duty."    (Page  125.) 

The  second  count  is  very  similar  to  the  first,  except 
that  personal  knowledge  by  the  marshal  of  the  viola- 
tion of  the  law  is  explicitly  charged  and  the  allegation 
defining  the  marshal's  duties  under  the  ordinance  is. 
omitted.  It  contains  the  averment,  however,  that  the 
defendant  failed  and  refused  to  perform  the  duties 
"enjoined  upon  him  by  the  laws  of  the  city"  by  failing 
and  refusing  to  make  or  order  the  arrest  of  the  keepers 
of  the  bawdy-houses,  and  this  sufficiently  implies  that 
it  was  a  part  of  his  official  duty  to  cause  such  arrest. 

The  third  count  charges  that  the  defendant  gave 
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"aid,  comfort,  protection  and  assistance"  to  certain 
keepers  of  bawdy-houses,  and  that  in  return  and  as  a 
reward  therefor  they  presented  to  him,  and  he  ac- 
cepted, a  gold  star  with  a  diamond  setting.  It  is  only 
reasonable  to  interpret  the  allegation  that  the  defend- 
ant gave  the  wrong-doers  "protection"  as  meaning 
that  he  gave  them  protection  against  the  interference 
by  the  public  officers  with  their  violation  of  the  law. 
The  acts  complained  of  in  this  count  are  not  in  terms 
characterized  as  wilful  or  wrongful,  but  their  nature 
is  such  that  they  necessarily  constitute  wilful  and  ma- 
licious misconduct  in  office  within  the  meaning  of  the 
statute,  and  the  use  of  these  words  would  have  added 
nothing  substantial  to  the  charge. 

The  information  contains  much  repetition  and  sur- 
plusage, and  lacks  the  definiteness  that  is  desirable  in 
criminal  pleading,  but  no  one  of  the  counts  when  fairly 
construed  seems  vulnerable  to  a  motion  to  quash. 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings. 


The  State  op  Kansas  v.  Milo  Chapin. 

No.  16.861. 
SYLLABUS  BY  THE  COURT. 

Criminal  Law — Adultery.  Under  section  2221  of  the  General 
Statutes  of  1901  the  crime  of  adultery  can  not  be  committed 
by  an  unmarried  person. 

Appeal  from  Stafford  district  court;  Jermain  W. 
Brinckerhofp,  judge.  Opinion  filed  July  3, 1909.  Af- 
firmed. 

Fred  S.  Jackson,  attorney-general,  and  Ray  H.  Beals, 
county  attorney,  for  The  State. 
T.  W.  Moseley,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  An  information  was  filed  in  the  district 
court  of  Stafford  county  charging  one  Flossie  Jordan, 
a  married  woman,  and  Milo  Chafin,  an  unmarried  man, 
jointly,  with  having  conunitted  adultery  with  each 
other.  Milo  Chafin  moved  to  quash  the  information 
so  far  as  he  was  concerned  for  the  reason  that  an  un- 
married person  can  not  commit  the  crime  of  adultery 
in  this  state.  The  motion  was  sustained,  and  he  was 
discharged.  The  state  reserved  the  question  for  re- 
view, and  brings  it  to  this  court. 

It  is  contended  by  the  state  that  when  either  of  the 
parties  accused  of  this  crime  is  a  married  person  the 
offense  charged  is  adultery  as  to  both.  It  is  insisted 
by  the  defendant  that  the  crime  charged  can  only  be 
committed  by  a  married  person,  and  where  one  of  the 
parties  accused  is  unmarried  the  offense  is  fornica- 
tion as  to  such  person. 

The  statute  merely  prohibits  adultery.  (Gen.  Stat. 
1901,  §2221.)  The  meaning  of  the  word  must  be 
sought  for  elsewhere.  In  Bouvier's  Law  Dictionary  it 
is  thus  defined : 

"The  voluntary  sexual  intercourse  of  a  married  per- 
son with  a  person  other  than  the  offender's  husband 
or  wife.  Bishop,  Mar.  &  D.  §  415 ;  6  Mete.  243 ;  36  Me. 
261;  11  Ga.  536;  2  Strobh.  Eq.  174. 

"Unlawful  voluntary  sexual  intercourse  between  two 
persons,  one  of  whom,  at  least,  is  married,  is  the  es- 
sence of  the  crime  in  all  cases.  In  general,  it  is  suffi- 
cient if  either  party  is  married ;  and  the  crime  of  the 
married  party  will  be  adultery,  while  that  of  the  un- 
married party  will  be  fornication.  1  Yeats,  6 ;  2  Dall. 
124;  5  Jones,  N.  C.  416;  36  Me.  205;  27  Ala.,  n.  s.,  23; 
35  Me.  205;  7  Gratt.  591;  6  Gratt.  673;  96  Ala.  78." 

Webster's  International  Dictionary  gives  the  follow- 
ing  definition  : 

"The  unfaithfulness  of  a  married  person  to  the  mar- 
riage bed;  sexual  intercourse  by  a  married  man  with 
another  than  his  wife ;  or  voluntary  sexual  intercourse 
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by  a  married  Woman  with  another  than  her  husband. 
It  is  adultery  on  the  part  of  the  married  wrong-doer. 
The  word  has  also  been  used  to  characterize  the  act  of 
an  unmarried  participator,  the  other  being  married. 
In  the  United  States  the  definition  varies  with  the  local 
statutes." 

In  the  third  edition  of  Bishop  on  Statutory  Crimes, 
in  treating  this  offense,  it  is  said : 

"Although  adultery  was  not  punishable  in  the  Eng- 
lish common-law  courts,  it  was  in  the  ecclesiastical; 
and  it  was  ground  also  for  divorce  from  bed  and  board. 
The  word,  therefore,  had  acquired  a  precise  legal  mean- 
ing; and,  for  reasons  already  explained,  the  courts,  in 
interpreting  the  new  statute,  should  give  it  this  estab- 
lished meaning.  .  .  .  Adultery  is  the  voluntary 
sexual  intercourse  of  a  married  person  with  one  not 
the  husband  or  wife."    (§  654a.) 

"In  all  cases  where  one  of  the  parties  to  the  act  of 
criminal  intercourse  is  married  and  the  other  is  not, 
it  is  adultery  in  the  married  party  and  fornication  in 
the  unmarried.  Such,  by  the  superior  weight  of  the 
adjudications,  the  doctrine  is  believed  to  be."    (§  656.) 

Many  states  have  modified  this  definition  by  statute, 
and  for  this  reason  there  seems  to  be  a  want  of  har- 
mony in  the  decided  cases. 

A  somewhat  different .  phase  of  this  question  was 
considered  by  this  court  recently  in  the  case  of  Bash- 
ford  V.  Wells,  78  Kan.  295.  It  is  reported  in  18  L.  R. 
A.,  n.  s.,  580,  where  an  interesting  note  is  given  in 
which  the  cases  are  extensively  collected  and  the  de- 
cisions classified.  There  is  also  a  similar  collection  of 
cases  in  volume  1  of  Words  &  Phrases  Judicially  De- 
fined, at  pages  212  et  seq. 

It  will  be  seen  that  throughout  the  cases  where  this 
question  has  been  decided  free  from  any  statutory 
definition  or  modification  the  prevailing  idea  seems  to 
be  that  the  crime  of  adultery  should  be  preserved  in 
its  ancient  and  original  meaning.  We  see  no  reason 
for  departing  from  these  cases.  It  may  perhaps  be 
worthy  of  note  that  the  legislature  adopted  the  single 
word  "adultery"  when  creating  this  crime,  as  though 
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it  had  an  established  and  well-understood  meaning, 
which  required  no  further  explanation  or  definition. 
It  may  be  said,  therefore,  that  there  is  some  legisla- 
tive sanction  for  adhering  to  the  long-established  idea 
that  this  offense  was  originally  designed  solely  for  the 
protection  of  the  marriage  relation,  and  can  only  be 
committed  by  a  married  person. 

We  think  the  judgment  of  the  district  court  is  cor- 
rect, and  it  is  affirmed. 


N.  A.  Yeager  v.  Granville  P.  Airman. 

No.  16,868. 
SYLLABUS  BY  THE  COURT. 

1.  Election  Contest — District  Judge — Tribunal — Jurisdiction, 
Article  6  of  chapter  36  of  the  General  Statutes  of  1901  con- 
stitutes the  officers  and  members  of  the  state  senate  as  a 
tribunal  to  hear  and  finally  determine  a  contest  of  the  elec- 
tion of  any  person  declared  elected  a  judge  of  a  district  court 
in  the  state,  and  is  valid. 

2.  Conclusiveness  of  Decision,  When  a  contestant  in- 
vokes the  jurisdiction  of  such  tribunal  and  the  contest  is  begun 
therein,  but  is  finally  dismissed  on  the  order  of  the  tribunal 
for  the  failure  of  the  contestant  to  state  the  grounds  of  con- 
test as  required  by  its  previous  order,  the  order  of  dismissal 
is  analogous  to  the  sustaining  of  a  general  demurrer  to  a 
petition  in  court,  and  is  a  final  determination  of  the  contest 
on  its  merits. 

Original  proceeding  in  quo  warranto.    Opinion  filed 
July  3,  1909.    Dismissed. 

statement. 
The  plaintiff  and  the  defendant  were  rival  candi- 
dates for  the  office  of  judge  of  the  district  court  in  the 
thirteenth  judicial  district,  at  the  general  election  in 
November,  1908.  The  successive  returns  were  made  to 
the  county  clerk  and  to  the  secretary  of  state  and  in 
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proper  time  the  state  board  of  canvassers  awarded  to 
the  defendant  a  certificate  of  election,  and  he  assumed 
the  duties  of  the  office  on  the  second  Monday  of  the 
following  January.  The  plaintiff  gave  notice  and  in- 
stituted a  contest  for  the  office  in  the  state  senate.  The 
defendant  moved  to  dismiss  the  proceeding  on  the 
ground  that  the  plaintiff  in  instituting  the  contest  had 
failed  in  two  respects  to  proceed  in  accordance  with 
the  requirements  of  the  statute,  and  for  these  reasons 
the  senate  had  not  obtained  jurisdiction.  The  plain- 
tiff resisted  this  motion  and  the  senate  denied  it  and 
took  jurisdiction  of  the  proceeding.  Both  parties  there- 
upon entered  full  appearance  therein. 

Thereafter  the  plaintiff  was  required  by  Senate  Res- 
olution No.  29  to  set  out  more  definitely,  specifically, 
and  with  greater  certainty,  the  reasons  for  the  contest, 
in  such  way  and  under  such  rules  and  regulations  as  the 
committee  on  elections  should  prescribe.  The  com- 
mittee on  elections  made  a  report  recommending  that 
the  plaintiff  be  required  to  set  forth  certain  enumera- 
ted facts  in  detail,  and  the  report  was  adopted  by  the 
senate.  The  plaintiff  thereafter  filed  with  the  secre* 
tary  of  state  an  amended  notice  and  statement  of  con- 
test, which  the  presiding  officer  laid  before  the  senate. 
A  day  was  set  by  the  senate  for  the  hearing  of  the 
contest,  but  before  the  time  arrived,  and  after  the 
amended  notice  and  statement  had  been  presented,  the 
defendant  filed  another  motion  to  dismiss  the  proceed- 
ing on  several  grounds,  among  which  were  that  the 
contestant  had  not  fulfilled  the  requirements  prescribed 
by  the  report  of  the  committee  on  elections  and  that 
the  reasons  for .  the  contest  were  not  set  out  with 
that  definiteness,  particularity  and  certainty  required. 
A  time  was  set  for  the  hearing  of  the  motion  and  coun- 
sel for  each  party  appeared  before  the  senate  and 
argued  the  same.  At  the  conclusion  thereof  the  chair 
announced  the  question :   Shall  the  senate  dismiss  the 

42—80  KAN. 
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proceeding?  A  vote  was  taken  thereon  and  the  pro- 
ceedings were  declared  dismissed. 

Thereafter  the  plaintiff  brought  this  action  in  quo 
warranto  to  oust  the  defendant  from  the  office  and  to 
have  himself  adjudged  entitled  thereto,  idleging  that 
he,  the  plaintiff,  had  been  duly  elected  to  the  office,  and 
that  the  defendant  had  unlawfully  usurped  and  in- 
truded therein  and  unlawfully  holds  and  now  exercises 
the  office  of  judge  in  violation  of  the  right  of  the  plain- 
tiff thereto. 

In  answer  the  defendant  denies  the  claims  of  the 
plaintiff,  and  sets  forth  the  contest  proceedings  before 
the  senate. 

A.  M.  Harvey,  and  Joseph  G.  Waters,  for  the  plain- 
tiff; Edward  D.  Osbom,  George  J.  Benson,  and  R.  P. 
Kelly,  of  counsel. 

John  S.  Dawson,  E.  D.  McKeever,  and  H.  G.  Larimer, 
for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  action  is  now  pending  upon  a  mo- 
tion of  the  defendant  to  dismiss  on  the  grounds  that 
the  matter  attempted  to  be  litigated  by  the  plaintiff 
herein  is  res  judicata;  that  this  court  has  no  jurisdic- 
tion in  the  matter  and  the  action  is  not  triable  in  this 
court. 

It  is  the  duty  of  the  state  in  maintaining  its  sover- 
eignty to  see  that  none  of  the  offices  created  by  law  is 
usurped  or  exercised  by  persons  not  legally  elected  or 
appointed  thereto.  For  this  purpose  the  state  may  pro- 
ceed on  the  relation  of  the  attorney-general,  by  an  action 
in  qjio  warranto,  to  determine  the  right  and  title  of  any 
person  exercising  the  duties  of  an  office  and  claiming 
to  be  an  officer  of  the  state.  Furthermore,  any  person 
who  claims  to  have  been  lawfully  elected  or  appointed 
to  an  office  from  which  he  is  excluded  by  another  has 
such  an  interest  therein  that  he  is  entitled  to  be  heard 
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in  a  legal  tribunal  and  to  have  his  claim  determined. 
It  is  to  the  interest  of  both  the  state  and  the  person 
claiming  to  have  been  elected  that  such  controversies 
should  be  speedify  determined. 

EUections  of  the  character  in  question  were  unknown 
to  the  common  law.  This  subject  is,  then,  wholly  reg- 
ulated by  statute.  The  machinery  is  provided  by 
our  statute  for  conducting  elections,  with  safeguards 
against  frauds  corruption  and  mistake,  and  for  the  de- 
termination of  the  result.  Also,  if  any  candidate  for 
an  office  provided  for  by  the  laws  of  the  state  or  any 
elector  qualified  to  exercise  his  franchise  in  the  filling 
of  such  office  be  dissatisfied  with  the  officially  declared 
result  of  an  election,  there  is  provision  for  a  contest 
thereof.  The  tribunal  provided  for  contesting  township 
and  county  elections  is  composed  of  the  probate  judge 
of  the  county  and  two  disinterested  persons  selected  by 
him.  It  is  designated  as  a  court,  and  is  authorized  to 
'"pronounce  judgment,  whether  the  contestor  or  con- 
testee  or  any  other  person  was  duly  elected."  (Gen. 
Stat.  1901,  §2671.)  The  tribunal  constituted  to  de- 
termine contests  of  elections  for  state  offices  and  for 
district  judges  is  the  state  senate;  each  house  of  the 
legislature  being,  of  course,  the  sole  judge  of  the  elec- 
tion of  its  own  members.  The  senate  is  not  designated 
as  a  "court"  nor  is  its  decision  called  a  "judgment"  by 
the  statute.  Its  function  is,  however,  practically  the 
same  as  that  of  the  contest  court  consisting  of  the 
probate  judge  and  two  other  persons. 

These  contest  provisions,  together  with  requirements 
that  the  judges  of  elections  shall  be  residents  of  the 
townships  and  wards  where  the  elections  are  held, 
that  it  shall  be  the  duty  of  each  judge 'to  challenge  the 
vote  of  any  person  offering  to  vote  whom  the  judge 
knows  or  suspects  to  be  not  a  qualified  elector,  that 
any  elector  may  challenge  any  vote,  that  the  respective 
candidates  and  a  friend  or  friends — not  exceeding 
three — may  be  present  in  the  room  where  the  judges 
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are  during  the  time  of  receiving  and  counting  the 
votes,  and  the  strict  provisions  for  a  secret  ballot  and 
for  the  counting,  certifying  and  sealing  up  thereof, 
have  evidently  been  regarded  by  successive  legislatures 
as  sufficient  to  protect  the  electors,  the  candidates  and 
the  state  in  their  rights.  These  provisions  constitute 
the  bulwarks  of  honest  elections  and  the  fruits  thereof 
in  the  state.  They  have  been  repeatedly  strengthened 
and  builded  higher  as  the  successive  onslaughts  of  the 
combined  forces  of  avarice,  ambition  and  political 
passion  have  developed  any  weakness  therein.  By- 
these  provisions  a  tribunal  is  provided  for  the  hearing 
of  contests  of  the  class  of  that  here  involved,  and,  we 
may  say,  of  the  particular  contest  in  question.  No  ap- 
peal from  the  decision  of  that  tribunal  has  been  pro- 
vided for,  and  no  original  jurisdiction  to  investigate 
such  an  election  has  been  expressly  conferred  by  stat- 
ute upon  this  court.  Yet  we  are  asked  to  assume 
original  jurisdiction  and  try  the  contest  after  the 
special  tribunal  provided  by  law  has  been  asked  to 
take  jurisdiction,  has  accepted  it,  and  has  determined 
the  case. 

This  court,  by  section  3  of  article  3  of  the  constitu- 
tion, is  vested  with  original  jurisdiction  in  proceedings 
in  quo  warranto^  which  under  the  common  law  was  a 
writ  issued  to  one  holding  an  office  or  exercising  a  fran- 
chise without  authority  of  law.  It  required  the  respond- 
ent to  show  his  authority  or  right.  For  the  purpose  of 
testing  the  right  to  hold  office  the  writ  was  issued  to 
such  officers  as  should  hold  under  the  authority  or 
warrant  of  the  crown,  and  to  justify  his  holding  the 
office  was  required  to  produce  his  unexpired  warrant 
of  appointment.  In  our  scheme  of  government  a 
proper  certificate  of  election  to  an  elective  office  or  a 
commission  of  appointment  to  an  appointive  office  cor- 
responds to  the  royal  warrant.  Appropriately  the  writ 
may  here  be  used  to  oust  one  holding  an  elective  office 
to  which  he  was  not  elected,  or  which  he  is  illegally 
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holding  after  the  term  for  which  he  was  elected  has 
expired  or  after  he  has  in  some  way  forfeited  his 
right  to  hold  it  longer.  (The  State,  ex  rel,  v.  Wilson, 
30  Kan.  661.) 

A  paragraph  of  the  syllabus  in  Tarbox  v.  Sughrue, 
86  Kan.  225,  reads : 

"A  proceeding  in  the  nature  of  qico  warranto  lies  to 
a  great  extent  within  the  discretion  of  the  court ;  and 
generally  qtw  warranto  will  not  lie  where  there  is  an- 
other plain  and  adequate  remedy;  but  as  the  statute 
making  provision  to  contest  the  election  of  one  de- 
clared elected  to  a  county  office  does  not  authorize  the 
removal  from  office  of  the  contestee,  and  is  inadequate 
for  that  purpose,  quo  warranto  will  lie  at  the  suit  of 
one  who  claims  to  have  received  the  greatest  number  of 
votes  for  a  county  office,  not  only  to  try  the  title  to  the 
office,  but  to  remove  the  defendant  therefrom  as  well." 

In  that  case  the  jurisdiction  of  no  other  tribunal  had 
been  invoked  or  exercised. 

The  defendant,  with  some  show  of  advisory  author- 
ities, contends  that  the  jurisdiction  of  the  senate  to  try 
the  election  contest  in  question  is  exclusive.  We  do  not 
think  the  decision  of  this  question  necessary  to  the 
determination  of  this  case. 

The  defendant  further  contends  that  the  senate  acted 
in  a  judicial  capacity;  that  dismissing  the  proceeding, 
after  opportunity  had  been  given  the  plaintiff  to  state 
specifically  his  grounds  of  contest,  was  by  analogy 
equivalent  to  the  sustaining  of  a  general  demurrer  to 
his  petition,  and  to  a  judgment  upon  the  merits,  and 
rendered  the  controversy  res  judicata.  The  plaintiff, 
on  the  other  hand,  denies  the  power  of  the  legislature 
to  constitute  one  of  its  branches  a  court,  but  concedes 
that  it  had  power  and  did  constitute  the  individuals 
who  are  members  and  officers  of  the  senate  as  a  special 
tribunal  to  try  election  contests  of  a  class  which  em- 
braces this  case.  He  denies  that  the  senate  in  dismis- 
sing the  proceeding  decided  the  case  upon  its  merits, 
and  denies  that  if  it  had  done  so  such  decision  would 
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be  res  jvdicata.  There  is,  then,  no  controversy  as  to 
whether  there  was  at  least  a  legally  constituted  tri- 
bunal, with  full  power  to  try  and  finally  determine 
which  of  the  parties  was  legally  elected  to  the  oflSce  and 
entitled  thereto.  We  think  this  tribunal  had  as  full 
powers  as  the  tribunal  provided  by  law  for  hearing 
contests  in  the  election  of  township  and  county  officers. 
In  Norton  v.  Graham,  7  Kan.  166,  a  case  in  which 
the  binding  force  of  a  decision  by  such  a  tribunal  was 
involved,  it  was  said : 

'*When  a  tribunal  having  jurisdiction  of  the  subject- 
matter  and  the  parties  has  once  decided  a  question,  it  is 
res  judicata  between  those  parties,  and  can  not  be  re- 
litigated  by  them  in  an  original  proceeding  before  an- 
other tribunal."   (Syllabus.) 

(See,  idso,  Anthony  v.  Holderman,  7  Kan.  50 ;  Bland 
V.  Jackson,  51  Kan.  496;  The  State  v.  Lawrence,  76 
Kan.  940,  943.) 

It  is  contended,  however,  that  the  senate,  acting  as 
a  contest  tribunal,  did  not  decide  this  case  upon  its 
merits,  but  dismissed  it  for  want  of  a  sufficiently  spe- 
cific statement  of  the  grounds  of  contest,  after  an  order 
had  been  made  upon  the  contestant  to  amend  such  state- 
ment. The  statement  required  is  analogous  to,  and 
performs  the  function  of,  the  petition  in  an  ordinary 
action  in  a  court.  It  is  true  that  the  proper  procedure 
in  court,  upon  the  failure  or  refusal  of  a  plaintiff  to 
reform  his  petition  in  accordance  with  an  order  of  the 
court,  is  to  dismiss  the  action  without  prejudice;  but 
from  the  nature  of  this  case  such  an  order  would  have 
had  the  same  effect  as  the  one  actually  made.  The 
order  of  the  senate  dismissing  the  case  is  analogous  to 
the  sustaining  of  a  demurrer  to  a  petition  in  an  ordi- 
nary action  on  the  ground  that  such  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and 
a  final  judgment  in  favor  of  the  defendant  in  accord- 
ance with  such  ruling.  Such  a  judgment  is  final  upon 
the  facts  pleaded,  and  such  facts  can  not  be  relitigated 


Digitized  by  LjOOQ IC 


Vol.  80.  JULY  TERM,  1909.  663 

Yeager  v.  Aikman. 

between  the  same  parties  in  any  court.  (Holdennan  v. 
Hood,  78  Kan.  46;  Bierer  v.  Fretz,  37  Kan.  27,  29; 
Sanford  v.  Oberlin  College,  50  Kan.  342 ;  Bank  of  Santa 
Fe  V.  Haskell  County  Bank,  51  Kan.  50.) 

Probably  the  ruling  of  the  senate  holding  in  effect 
that  there  was  no  cause  of  action  stated  was  erroneous, 
but  it  is  none  the  less  equivalent  to  a  judgment  upon 
the  merits.  {Lawrence  v.  Wheeler,  77  Kan.  209.)  If, 
as  we  have  found,  the  tribunal  had  jurisdiction,  its 
judgment  and  decision  is  conclusive  until  reversed  in 
an  appellate  court.  (23  Cyc.  1055;  Buckland  v.  Goit, 
23  Kan.  327.)  It  is  usual  to  recognize  the  determina- 
tion of  gt«m-judicial  bodies  acting  in  a  judicial  ca- 
pacity as  equivalent  to  the  judgments  of  the  courts. 
(23  Cyc.  668,  note  9 ;  24  A.  &  E.  Encycl.  of  L.  723.) 

"When  jurisdiction  has  once  attached,  the  court  has 
a  right  to  decide  every  question  arising  in  the  case,  and 
errors  of  judgment  or  irregularities,  however  gross, 
which  do  not  render  the  judgment  absolutely  void,  are 
not  available  on  collateral  attack,  but  the  judgment  is 
valid  until  reversed  or  vacated  by  direct  proceeding." 
(12  Encyc.  PI.  &  Pr.  197.) 

(See,  also,  Rowe  v.  Palmer,  29  Kan.  337;  Axman  v. 
Dueker,  45  Kan.  179;  Mills  v.  Ralston,  10  Kan.  206; 
In  re  Dill,  Petitioner,  32  Kan.  668,  691.) 

Assuming,  without  affirming,  that  this  court  may, 
in  a  quo  warranto  proceeding,  try  an  election  contest 
the  jurisdiction  of  which  has  been  by  statute  expressly 
conferred  upon  the  members  and  officers  of  the  state 
senate,  the  jurisdiction  of  this  court  therein  is  con- 
current with  the  jurisdiction  of  such  tribunal.  In  this 
case  the  jurisdiction  of  such  tribunal  has  been  invoked 
by  the  contestant  and  has  been  taken  and  exercised, 
and  a  judgment,  in  effect,  has  been  rendered  therein. 
This  proceeding  is  an  attempt  to  have  a  retrial  in  an 
original  action  of  the  issues  there  presented.  It  is  in 
effect  a  collateral  attack,  and  not  a  proceeding  in  error. 
The  decision  of  the  tribunal  should  here  be  regarded  as 
a  final  determination  of  the  questions  involved  in  that 
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decision.  However  this  may  be,  in  view  of  the  great 
desirability  of  having  such  controversies  speedily  deter- 
mined, and  of  the  fact  that  a  high  tribunal,  especially 
constituted  by  law  to  determine  the  questions  involved, 
has  exercised  such  jurisdiction,  we  decline  to  enter- 
tain the  contest,  and  the  motion  to  dismiss  the  action 
here  is  sustained. 


80    eS  The  State  op  Kansas  v.  L.  W.  Labore. 

**  .  -  ^7*  No.  16,869. 

SYLLABUS  BY  THE  COURT. 

1.  Jury  and  Jurors  —  Qualifications  —  Contradictory  Answers^ 
Contradictory  answers  of  a  juror  while  under  examination  con- 
cerning his  qualifications  do  not  necessarily  prove  his  unfitness 
to  serve,  and  if  after  proper  instruction  by  the  court  he  ap- 
pears to  be  duly  qualified  it  is  not  error  to  overrule  a  chal- 
lenge based  upon  such  answers. 

2.  Intoxicating  Liquors — Joinder  of  Misdemeanors  in  One 
Count — Election.  The  unlawful  acts  specified  in  the  pro- 
hibitory law  in  defining  a  common  nuisance  may  be  charg^ed 
conjunctively  in  one  count,  and  it  is  not  error  to  deny  a  mo- 
tion of  the  defendant  to  require  the  prosecuting  attorney  to 
elect  upon  which  of  the  acts  so  charged  he  relies  for  convic- 
tion. 

3.  Criminal  Law — Instructions  in  Writing — Oral  Repetition. 
The  oral  repetition  of  an  instruction  to  the  effect  that  no  in- 
ference of  guilt  can  be  drawn  from  the  omission  of  the  de- 
fendant to  testify,  which  was  one  of  the  instructions  properly 
given  in  writing,  is  not  a  material  error,  if  error  at  all. 

4.  Argument  to  the  Jury — Reference  to  Defendant's  Fail- 
ure to  Testify.  A  statement  by  the  prosecuting  attorney  in 
the  closing  argument  that  there  was  no  testimony  to  con- 
tradict the  evidence  of  a  sale  of  liquor  on  a  certain  day,  if 
warranted  by  the  proof,  does  not  afford  a  ground  of  reversal 
although  the  defendant  did  not  testify  on  the  trial. 

6. Instruction  Not  Pertinent.    An  instruction  requested, 

although  stating  a  correct  proposition  of  law,  should  be  re- 
fused if  not  pertinent  to  the  evidence  or  if  it  be  included  in 
substance  in  the  others  given. 
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Appeal  from  Decatur  district  court;  William  H. 
Pratt,  judge.    Opinion  filed  July  3,  1909.    Affirmed. 

Fred  S,  Jackson,  attorney-general,  John  Marshall, 
assistant  attorney-general,  Charles  D,  Shukers,  special 
assistant  attorney-general,  and  L.  M,  Parker,  for  The 
State.  » 

Langmade  &  Caster,  and  /.  F.  Peters,  for  the  ap- 
pellant. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J.:  The  appellant  was  convicted  of  main- 
taining a  common  nuisance  and  of  selling  intoxicating 
liquor  in  violation  of  law.    He  alleges*  various  errors. 

The  motions  to  quash  the  information  and  in  arrest 
of  judgment  were  properly  denied  under  the  rules 
stated  in  The  State  v.  Seeger,  65  Kan.  711,  and  The 
State  V.  Giroux,  75  Kan.  695. 

Error  is  alleged  in  impaneling  the  jury.  One  of  the 
jurors,  in  answering  questions  as  to  whether  the  fact 
thata  man  was  charged  with  an  offense  would  raise  in 
his  mind  a  presumption  of  guilt,  gave  seemingly  con- 
tradictory answers  evincing  some  misapprehension. 
Thereupon  the  court  informed  the  juror  of  the  pre- 
sumption of  innocence,  and  stated  the  rule  to  be  given 
in  the  instructions,  and  the  juror  then  made  satisfac- 
tory answers  to  further  questions  asked  by  the  court. 
Upon  his  whole  examination  it  appeared  that  he  was  a 
competent  juror. 

The  count  alleging  the  maintenance  of  a  nuisance 
charged  the  defendant  with  keeping  and  maintaining  a 
place  where  intoxicating  liquors  were  kept,  sold,  bar- 
tered and  given  away  in  violation  of  law,  and  where 
persons  were  permitted  to  resort  for  the  purpose  of 
drinking  such  liquors  as  a  beverage  in  violation  of  law. 
The  defendant  moved  for  an  order  requiring  the  state  to 
elect  upon  which  one  of  these  charges  it  relied  for  a 
conviction,  which  was  denied.     Only  one  offense  was 
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charged  in  this  count.  A  person  may  maintain  a 
nuisance  by  keeping  a  place  where  such  liquors  are 
kept  for  the  unlawful  purpose,  or  where  persons  are 
permitted  to  resort  for  the  purpose  of  drinking  intoxi- 
cating liquors  as  a  beverage;  and  both  of  these  unlawful 
acts  may  be  charg^  conjunctively,  and  when  so 
chiarged  an  election  should  not  be  required.  (The 
State  V.  Schweiter,  27  Kan.  499 ;  The  State  v.  Reno,  41 
Kan.  674;  The  State  v.  Bush,  70  Kan.  739;  The  State  v. 
Giroux,  75  Kan.  695.) 

Complaint  is  made  of  instructions  referring  to  the 
fact  that  a  nuisance  may  be  committed  by  keeping  a 
place  of  resort  for  the  illegal  purpose  or  where  intoxi- 
cating liquors  ai'e  kept  for  illegal  sales.  It  is  said  in 
the  brief  that  there  was  no  evidence  "that  defendant 
conmiitted  or  maintained  the  nuisance  in  each  of  the 
ways  or  the  manner  mentioned."  It  was  not  necessary 
that  there  should  be  proof  that  he  committed  the  of- 
fense in  each  of  such  wa3^.  If  the  nuisance  was  main- 
tained in  any  way  set  out  in  the  information  and  speci- 
fied by  the  statute,  it  was  sufficient.  Besides,  the 
evidence  is  not  abstracted,  and  we  must  presume  that 
it  warranted  the  instructions. 

In  the  written  instructions  given  the  court  informed 
the  jury  that  no  inference  of  guilt  could  be  drawn  from 
the  omission  of  the  defendant  to  testify.  It  seems  from 
the  abstract  that  the  court  repeated  this  instruction 
orally.  This  did  not  violate  the  rule  which  requires  the 
instructions  to  be  in  writing.  They  were  in  writing. 
The  oral  repetition  of  one,  after  reading  all,  could  not 
prejudice  the  defendant.  The  reading  may  have  been 
imperfectly  done,  in  which  case  a  repetition  was  de- 
sirable. It  could  make  no  difference  whether  it  was 
reread  or  repeated  from  memory. 

In  the  concluding  argument  the  county  attorney  said : 
"There  was  not  a  syllable  of  testimony  to  contradict  the 
evidence  of  the  sale  of  intoxicating  liquor  on  the  7th 
day  of  October,  1906."    This,  it  is  alleged,  violates  the 
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statute.  (Crim.  Code,  §  215.)  The  prosecuting  at- 
torney is  not  permitted  to  refer  to  the  faihire  of  a  de- 
fendant to  testify,  and  he  did  not.  The  testimony  of  a 
defendant  is  not  in  all  cases  the  only  way  in  which  wit- 
nesses against  him  may  be  contradicted.  The  statute 
does  not  preclude  a  fair  argument  or  legitimate  inf er- 
^ences  (The  State  v.  Yordi,  30  Kan.  221),  and  there  is 
nothing  in  the  record  to  show  that  the  statement  made 
was  untrue. 

An  instruction  was  asked  to  the  effect  that  one  in  the 
bona  fide  possession  of  intoxicating  liquor  may  use  it 
^ts  he  sees  fit  or  give  it  away  if  not  done  as  a  shift  or 
device  to  evade  the  law.  It  does  not  appear  that  the 
refusal  of  this  request  was  erroneous,  (1)  because  it 
may  not  have  been  warranted  by  the  evidence,  and  (2) 
l>ecause  it  may  have  been  included  in  the  instructions 
:given,  the  abstract  failing  to  show  the  absence  of  such 
an  instruction. 

Finding  no  error  in  the  proceedings,  the  judgment 
is  affirmed. 


The  State  op  Kansas,  ex  rd.  Fred  S.  Jackson,  as  At- 
torney-General, V.  School  District  No.  1  op  Ed- 
wards County  et  al. 

No.  16.422. 
SYLLABUS  BY  THE  COURT. 

1.  Statutory  Construction  —  Directory  or  Mandatory  Provi- 
sions— "May J*  Primarily  and  as  ordinarily  used  in  a  statute 
the  word  "may"  is  permissive  rather  than  peremptory.  It 
may  be  fi^iven  the  imperative  meaning  if  that  was  the  obvious 
intention  of  the  legislature,  but  the  sense  in  which  the  word  is 
used  must  always  be  determined  by  the  context  of  the  act. 

2.  School  Districts — Special  Meetings.  In  the  statute  relating 
to  school  district  meetings  which  provides  that  "special  meet- 
ings may  be  called  by  the  district  board,  or  upon  a  petition 
signed  by  ten  resident  taxpayers  of  the  district"  (Gen.  Stat 
1901,  §  6122),  the  word  "may"  is  used  in  its  permissive  sense. 
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Error  from  Edwards  district  court;  Charles  E. 
LOBDELL,  judge.    Opinion  filed  July  3,  1909.    Affirmed. 

Fred  S.  Jackson,  attorney-general,  and  D.  A.  Banta, 
for  The  State. 

G.  Polk  Cline,  and,  A.  C.  Dyer,  for  the  defendants  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  was  a  proceeding  in  manda- 
mus to  compel  the  school  board  to  call  a  special  meeting^ 
for  the  reconsideration  of  the  selection  of  a  site  for  a 
high-school  building  in  the  city  of  Kinsley.  It  was  al- 
leged that  at  a  meeting  duly  called  for  the  purpose  of 
selecting  a  location  for  the  building  a  certain  site  waa 
designated  by  the  legal  voters  of  the  school  district; 
that  shortly  thereafter  appraisers  were  duly  selected, 
who  condemned  and  appraised  a  part  of  the  ground 
chosen  for  the  site,  and  the  appraised  value  of  the  same, 
together  with  the  purchase-price  of  the  remainder  of 
the  site,  amounted  to  $4000.  It  was  then  averred  that 
for  a  number  of  reasons  the  site  selected  was  deemed 
undesirable  and  unsuitable  by  some  of  the  electors,  and 
that  another  site,  which  was  named,  was  more  desira- 
ble and  could  be  procured  for  $2250,  thus  saving  to  the 
district  the  sum  of  $1750.  There  were  averments,  too, 
that  prior  to  and  at  the  school  meeting  representations, 
were  made  that  the  site  chosen  could  be  procured  for 
$1500,  and  that  electors  were  thereby  induced  to  vote 
for  that  site;  that  a  petition  signed  by  more  than  ten 
resident  taxpayers  of  the  district  had  been  presented  to 
the  school  board  asking  that  a  special  meeting  of  the 
electors  of  the  district  be  called  to  reconsider  the  loca- 
tion of  the  school  building,  but  that  the  board  had  re- 
fused the  request. 

An  alternative  writ  was  issued  in  the  first  instance, 
but  upon  a  further  hearing  on  the  pleadings  a  de- 
murrer was  sustained  and  the  writ  denied.    The  ques- 
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tion  presented  is :  Should  the  school  board  be  compelled 
by  mandamus  to  call  a  special  meeting  of  the  electors 
to  choose  a  site  for  a  school  building  when  one  has  al- 
ready been  designated  at  a  meeting  duly  called  and 
where  the  school  board,  acting  on  that  designation,  has 
proceeded  to  condemn  and  acquire  the  site  selected? 
The  statute  relating  to  annual  and  special  meetings  of 
the  district  provides,  among  other  things : 

"An  annual  meeting  of  each  school  district  shall  be 
held  on  the  last  Thursday  of  July  in  each  year,  at  the 
schoolhouse  belonging  to  the  school  district,  at  2  o'clock 
P.  M.  Notice  of  the  time  and  place  of  said  annual 
meeting  shall  be  given  by  the  clerk  by  posting  written 
or  printed  notices  in  three  public  places  of  the  district 
at  least  ten  days  before  said  meeting.  Special  meet- 
ings may  be  called  by  the  district  board,  or  upon  a 
petition  signed  by  ten  resident  taxpayers  of  the  dis- 
trict; but  notices  of  such  special  meeting,  stating  the 
purpose  for  which  it  is  called,  shall  be  posted  in  at 
least  three  public  places  in  the  district  ten  days  previ- 
ous to  the  time  of  such  meeting."  (Gen.  Stat.  1901, 
§  6122.) 

The  contention  is  that  the  provision  that  special 
meetings  may  be  called  by  the  district  board  or  upon  a 
petition  signed  by  ten  resident  taxpayers  of  the  district 
means  that  the  board  not  only  may,  but  must,  call  the 
meeting  upon  the  presentation  of  the  petition.  Pri- 
marily and  as  ordinarily  used  in  a  statute  the  word 
"may"  is  permissive  rather  than  peremptory.  It  is 
sometimes  regarded  as  synonymous  with  must,  as  for 
instance  "where  public  authorities  are  authorized  to 
perform  an  act  for  the  benefit  of  the  public,  or  for  an 
individual  who  has  a  right  to  its  performance." 
(Phelps  V.  Lodge,  60  Kan.  122,  124.)  It  should  be 
given  its  ordinary  meaning,  however,  unless  the 
terms  and  provisions  of  the  statute  compel  the  other 
view.  As  was  said  in  In  re  McCort,  Petitioner,  52  Kan. 
18,  "the  sense  in  which  the  word  is  used  must  always 
be  determined  from  the  context  of  the  act."   (Page  20.) 

Looking  at  the  word  in  the  connection  in  which  it  is 
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used  in  the  statute  quoted  it  can  hardly  be  said  that  the 
obvious  intention  of  the  legislature  was  to  make  the 
calling  of  a  ^>ecial  meeting  an  imperative  requirement* 
It  does  not  appear  that  either  the  interest  of  the  public 
or  of  third  persons  con^els  the  excepticmal  interpreta- 
tion. The  legislature  has  provided  for  an  annual  school 
meeting,  at  which  the  important  affairs  of  the  district 
are  to  be  decided.  Among  other  things  to  be  done  at 
this  meeting  are  the  eloction  of  oflSeers>  the  designation 
of  a  site  for  a  sefaoolhouse,  the  making  of  provisions  for 
the  purchase  or  lease  of  a  site  or  the  sale  of  one  no 
longer  in  use»  the  builcting,  hiring  or  purchasing  of  a 
schoolhouse,  the  repairing  or  the  furnishing  of  a  school- 
house  with  necessary  fuel  and  appendages,  the  pay- 
ment of  floating  indebtedness,  the  voting  of  a  tax  and 
apportioning  the  amount  to  be  used  for  the  payment 
of  teachers  and  other  purposes,  deciding  the  length  of 
time  the  school  shall  be  held,  as  well  as  to  give  direc^ 
tions  and  make  plrovisions  for  any  litigation  in  which 
the  district  is  a  party.  (Gen.  Stat.  1901,  §6127.) 
Specific  provision  is  made  for  a  special  meeting  where 
the  time  for  the  regular  meeting  has  been  allowed  to 
pass  without  the  holding  of  one.  It  can  hardly  have 
been  intended  that  when  a  meeting  has  been  held  and 
questions  like  those  enumerated  have  been  decided  the 
same  questions  can  be  reopened  at  the  instance  of  ten 
dissatisfied  petitioners.  Can  it  have  been  intended  that 
after  a  tax  has  been  voted,  contracts  made  and  a  teacher 
employed,  ten  taxpayers  who  failed  to  attend  or  who 
were  outvoted  at  the  annual  meeting  can  on  request 
require  another  meeting  to  be  called  and  another  test 
of  strength  taken  on  one  or  more  of  these  propositions? 
If  at  the  annual  meeting  directions  were  given  to  put 
on  a  new  roof  or  to  make  other  repairs  on  a  school- 
house,  after  the  contract  has  been  let  may  a  resident 
builder  who  failed  to  get  the  job  procure  nine  others  to 
join  him  in  a  petition  and  have  the  questions  reopened 
and  the  contracts,  partially  executed,  annulled?  If 
questions  which  provoke  controversy,  like  the  selection 
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of  a  site,  could  be  reopened  whenever  ten  disappointed 
taxpayers  might  ask  for  another  vote,  dissension  and 
disorder  would  prevail  in  many  districts  much  of  the 
time.  In  carrying  out  the  directions  given  at  the  an- 
nual meeting  the  district  board  noay  desire  the  advice 
of  the  electors,  and  emergencies  may  arise  so  that  the 
district  board  may  upon  their  own  initiative  or  upon  a 
petition  ask  for  an  expression  of  the  electors  of  the  dis- 
trict at  a  special  meeting,  but  whether  such  a  meeting 
is  necessary  was  evidently  left  to  the  discretion  of  the 
district  board  regularly  chosen  to  look  after  the  affairs 
of  the  district. 

This  case  illustrates  the  wisdom  of  leaving  the  calling 
of  a  special  meeting  to  the  discretion  of  the  district 
board.  It  spears  that  after  the  site  was  chosen  in 
pursuance  of  the  direction  of  the  district  meeting  the 
district  board  proceeded  to  obtain  a  part  of  the  ground 
by  condemnation  and  a  part  by  purchase.  The  compli- 
cations and  litigation  that  might  have  arisen  if  the 
board  had  undertaken  to  repudiate  the  obligations  as- 
sumed under  the  direction  given  at  the  regular  meeting 
might  well  be  considered  by  the  board  in  deciding 
whether  the  public  good  or  justice  required  the  calling 
of  another  meeting. 

The  State  v.  Umbarger,  69  Kan.  66,  is  cited  as  show- 
ing that  the  district  board  was  without  discretion  to 
refuse  the  petition.  There  a  special  meeting  was  in 
fact  called,  and  it  was  decided  that  the  directions  given 
at  that  meeting  must  be  followed  by  the  district  board. 
There  was  no  intimation,  however,  that  the  district 
board  is  compelled  to  call  the  meeting  upon  the  request 
of  the  petitioners. 

There  are  some  averments  of  misrepresentations 
prior  to  and  at  the  first  meeting,  but  these  are  not  of 
such  a  character  as  to  affect  the  validity  of  the  meeting 
or  the  determination  of  the  question  involved — ^the 
proper  interpretation  of  the  word  "may"  as  used  in  the 
statute.  The  district  court,  we  think,  reached  the  cor- 
rect conclusion,  and  hence  its  judgment  is  affirmed. 
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J.  McCabe  Moore  v.  James  M.  Nation. 

No.  16,488. 
SYLLABUS  BY  THE  COURT. 

1.  Office  and  Officers — Duties — Performance,  The  duties  of 
a  public  office  include  all  those  which  fairly  lie  within  its 
scope;  those  which  are  essential  to  the  accomplishment  of  the 
main  purposes  for  which  the  office  was  created,  and  those 
which,  although  incidental  and  collateral,  are  germane  to  or 
serve  to  promote  or  benefit  the  accomplishment  of  the  prin- 
cipal purposes.  All  such  duties  are  official  and  tbe  incumbent 
may  be  compelled  to  perform  them.  Duties  not  so  related  to 
an  office  are  unofficial,  can  not  rightfully  be  attached  to  it,  and 
the  incumbent  is  not  obliged  to  perform  them. 

2.  Jury  and  Jurors — Selection — Judicial  Function.  To  make 
effectual  the  constitutional  guaranty  of  the  right  of  trial  by 
jury  the  district  court  possesses,  by  virtue  of  the  sovereignty 
reposed  in  it,  inherent  power  to  provide  itself  with  a  jury. 
The  legislature  may  aid  and  regulate  the  exercise  of  this 
power,  but  the  selecting  of  jurors  from  the  inhabitants  of  the 
proper  territory  to  determine  issues  of  fact  in  court  is  a  court 
function,  cognate  with  that  of  hearing  and  deciding,  and  is 
not  "administrative"  in  origin,  purpose  or  character  in  the 
true  sense  of  that  term. 

3.  Jury    Commissioner  —  Duty    Imposed    upon    District 

Judge,  Chapter  232  of  the  Laws  of  1907  requires  the  judge 
of  the  district  court  in  certain  counties  to  perform  the  duties 
of  jury  commissioner,  and  authorizes  him  to  appoint  a  jury 
clerk  to  assist  him  in  the  performance  of  such  duties.  Heldy 
the  duties  prescribed  are  not  administrative  in  character,  fall 
within  the  scope  of  the  office  of  judge  of  the  district  court,  and 
do  not  appertain  to  another  office  within  the  meaning  of  sec- 
tion 13  of  article  3  of  the  constitution  forbidding  a  judge  of 
the  district  court  to  hold  any  other  office  of  profit  or  trust. 

4.  Office  and  Officers — New  Duties — Additional  Compensa^ 
tion.  When  a  public  official  takes  office  he  undertakes  to  per- 
form all  its  duties,  although  some  of  them  may  be  called  into 
activity  for  the  first  time  by  legislation  occurring  after  he 
enters  upon  his  term.  In  such  an  event  he  must  perform  the 
increased  service  without  increased  compensation,  unless  the 
legislature  has  the  power  and  sees  fit  to  grant  him  additional 
pay. 

5.  Constitutional  Law — Additional  Compensation  for  Judicial 
Officer.    The  act  of  1907  referred  to  in  paragraph  3  contains 
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a  provision  increasing  the  salaries  of  district  judges  per- 
forming the  services  specified  from  $3000  to  $3500  per  annum. 
Section  13  of  article  3  of  the  constitution  provides  that  judges 
of  the  district  courts  shall  receive  such  compensation  for  their 
services  as  may  be  provided  by  law,  which  shall  not  be  in- 
creased during  their  terms  of  office,  and  that  they  shall  re- 
ceive no  fees  or  perquisites.  Held,  that  district  judges  in 
office  when  the  statute  took  effect  were  obliged  to  render  the 
increased  service  without  increjased  compensation  for  the  re- 
mainder of  their  terms. 


Original  proceeding  in  mandamus.  Opinion  filed 
July  3,  1909.    Writ  denied. 

C.  F.  Hutchings,  for  the  plaintiff. 

Fred  S.  Jackson,  attorney-general,  John  Marshall, 
assistant  attorney-general,  and  Charles  D.  Shukers, 
special  assistant  attorney-general,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J.:  The  plaintiff  was  judge  of  the  district 
court  of  Wyandotte  county  for  the  four-year  term  end- 
ing in  January,  1909.  When  he  entered  upon  the  term 
his  salary  was  fixed  by  law  at  $3000  per  annum. 
Afterward  the  legislature  imposed  upon  the  judge  of 
the  district  court  for  that  county  the  duty  of  prepar- 
ing and  revising  lists  of  qualified  jurors  and  of  draw- 
ing therefrom  the  named  of  persons  to  serve  on  juries, 
and  authorized  him  to  appoint  a  jury  clerk  to  assist 
him  in  the  performance  of  such  duty.  (Laws  1907, 
ch.  232.)  The  same  act  increased  the  salary  of  the 
office  to  $3500  per  annum.  The  plaintiff  performed  the 
additional  service  required  of  him  for  the  remainder 
of  his  term,  but  the  defendant,  the  state  auditor,  re- 
fused to  audit  vouchers  for  the  increase  in  compensa- 
tion and  to  issue  warrants  on  the  treasurer  in  pay- 
ment therefor.  The  plaintiff  asks  for  a  writ  of  man- 
damus to  compel  him  to  do  so. 

43— 80  KAN. 
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Section  13  of  article  3  of  the  constitution  reads  as 
follows : 

"The  justices  of  the  supreme  court  and  judges  of 
the  district  court  shall,  at  stated  times,  receive  for 
their  services  such  compensation  as  may  be  provided 
by  law,  which  shall  not  be  increased  during  their  re- 
spective terms  of  office;  provided,  such  compensation* 
shall  not  be  less  than  fifteen  hundred  dollars  to  each 
justice  or  judge,  each  year,  and  such  justices  or  judges 
shall  receive  no  fees  or  perquisites  nor  hold  any  other 
office  of  profit  or  trust  under  the  authority  of  the  state, 
or  the  United  States,  during  the  term  of  office  for 
which  such  justices  and  judges  shall  be  elected,  nor 
practice  law  in  any  of  the  courts  in  the  state  during 
their  continuance  in  office." 

The  plaintiff  argues  that  the  statute  did  not  create 
another  office — as  that  of  jury  commissioner — and 
make  him  the  incumbent,  but  that  it  merely  imposed 
upon  him  as  judge  certain  additional  duties  in  aid  of 
the  discharge  of  his  judicial  duties;  and  it  is  said  that 
this  could  be  done  because  the  new  duties  have  an  ulti- 
mate judicial  purpose,  are  incidental  to  the  exercise  of 
judicial  power,  and  are  closely  connected  with  and  are 
germane  to  the  judicial  function.  Excellent  authori- 
ties are  cited  for  these  propositions. 

In  passing  upon  a  statute  conferring  upon  justices 
of  the  appellate  division  of  the  supreme  court  the 
power  to  appoint  special  jury  commissioners  the  New 
York  court  of  appeals  said : 

"The  constitution  of  1846  provided  that  judges  of 
the  court  of  appeals  and  justices  of  the  supreme  court 
should  not  'exercise  any  power  of  appointment  to  pub- 
lic office,'  but  this  provision  was  omitted  in  the  re- 
vision of  the  judiciary  article  in  1870,  and  it  does  not 
appear  in  our  present  revised  constitution.  (Const. 
1846,  art.  6,  sec.  8;  Rev.  Const.,  art.  6.)  The  omission 
of  the  express  prohibition  excludes  one  by  implication. 
But,  while  a  justice  of  the  supreme  court  is  no  longer 
prohibited  absolutely  from  appointing  to  public  office, 
a  limitation  is  placed  upon  his  powers  in  this  regard 
by  the  provision  that  he  'shall  not  hold  any  other  office 
or  public  trust.'    (Art.  6,  sec.  10.)    The  power  to  ap- 
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point  a  special  jury  commissioner  is  a  public  trust,  be- 
cause it  is  intrusted  to  public  officers,  to  be  exercised 
in  behalf  of  the  public,  by  clothing  a  private  citizen 
with  the  powers  and  duties  of  public  office.  Unless, 
therefore,  it  has  some  reasonable  connection  with  a 
judicial  purpose,  it  is  not  a  part  of  a  judicial  office  and 
can  not  be  imposed  upon  a  justice  of  the  supreme  court. 
{Matter  of  Davies,  168  N.  Y.  89.)  What,  however,  is 
more  germane  to  the  judicial  function  than  the  selec- 
tion of  proper  jurors  to  aid  in  the  administration  of 
justice?  The  right  of  the  jury  to  decide  all  issues  of 
fact  presented  to  the  court  at  which  they  attend  makes 
their  selection  a  judicial  purpose  of  the  highest  impor- 
tance. It  is  an  invaluable  aid  to  the  discharge  of  judi- 
cial duties,  and  hence  may  be  attached  by  the  legisla- 
ture to  the  judicial  office,  as  incidental  to  the  exercise 
of  the  usual  powers  of  that  office.  The  appointment  of 
a  jury  commissioner  rests  on  the  same  principle  as  that 
of  stenographers,  judges'  clerks,  and  the  like.  The  ap- 
pointment of  such  officers  is  authorized  because  the 
discharge  of  their  duties  aids  the  judges  in  the  per- 
formance of  their  judicial  functions;  and  so  the  ap- 
pointment of  a  special  jury  commissioner  to  select 
jurors  aids  the  judges  in  transacting  the  usual  business 
of  their  courts."    (People  v.  Hall,  169  N.  Y.  184,  195.) 

In  the  case  of  Daily  Register  Printing  Co.  v.  Mayor, 
etc.,  59  N.  Y.  Supi:.  Ct.  542,  the  opinion  reads : 

"There  is  nothing  in  the  point  as  to  the  prohibition 
of  justices  of  the  supreme  court  from  holding  other 
offices  or  public  trusts.  The  duty  imposed  upon  the 
presiding  justice,  of  designating  (with  others)  a  law 
journal  in  which  the  calendars  of  the  courts  should  be 
published,  is  nothing  more  than  an  additional  duty  at- 
tached to  the  judicial  office.  Having  made  that  desig- 
nation, certain  other  incidents  follow  the  act,  such  as 
the  requirement  with  respect  to  legal  notices  generally. 
But  the  designation  of  the  journal  is,  primarily,  for  the 
thorough  dissemination  of  the  court  calendars.  This  is 
important  in  securing  preparation  for  trial  and  prompt 
attendance  upon  the  call  of  the  calendars.  It  would 
certainly  be  a  very  narrow  and  strained  construction 
of  the  constitution  to  hold  that  a  duty,  having  such  re- 
sults for  its  object,  was  foreign  to  the  judicial  office. 
The  illustrations  of  similar  duties  imposed  upon  the 
presiding  justice  and  his  associates  by  other  laws,  fur- 
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nished  by  Mr.  Justice  Patterson  in  his  opinion  at  spe- 
cial term,  suffice  to  show  a  general  legislative  intent 
not  to  confine  the  judicial  duty  to  the  bare  hearing  and 
decision  of  cases,  but  occasionally  to  impose  upon  the 
judges,  in  the  line  of  their  vocation,  duties  bearing 
upon  the  general  administration  of  justice."  (Page 
554.) 

If  the  reasoning  of  these  decisions  be  unsound,  the 
plaintiff  can  not  recover.  If  the  duties  of  jury  com- 
missioner can  not  be  assigned  to  the  judicial  office 
they  belong  to  another  office  of  trust,  which  the  con- 
stitution forbade  the  plaintiff  to  hold.  For  present 
purposes  it  will  be  assumed  that  the  duties  specified  in 
the  statute  fall  within  the  scope  of  the  office  of  judge 
of  the  district  court. 

Having  thus  bound  up  the  function  of  selecting  and 
drawing  jurors  for  the  trial  of  causes  with  the  func- 
tion of  adjudicating  such  causes,  the  plaintiff  pro- 
ceeds to  sever  the  ligature  so  that  he  may  receive  an 
increase  in  pay,  in  the  following  manner:  The  func- 
tion of  jury  commissioners  is  not  judicial  but  is  ad- 
ministrative in  its  nature;  it  does  not  pertain  to  the 
office  of  district  judge  as  such;  the  framers  of  the  con- 
stitution had  in  mind  compensation  for  the  services  of 
a  judge,  as  such,  when  acting  in  a  judicial  capacity 
only;  and  the  constitutional  provision  quoted  has  no 
reference  to  extra  pay  for  extra  services  of  an  ad- 
ministrative character  like  those  required  by  the  stat- 
ute.   It  is  said  in  the  plaintiff's  brief: 

"One  class  of  services  or  duties  belongs  to  the  office, 
and  a  compensation  for  such  class  can  not  be  increased 
during  the  term.  Another  class  does  not  belong,  but 
can  be  attached  by  the  legislature,  to  the  office,  for 
which  services  compensation  can  be  given  during  the 
term,  if  the  purpose  and  result  is  to  aid  in  the  dis- 
charge of  the  usual  judicial  duties." 

If  this  be  true,  extra  pay  to  a  judge  for  appointing 
a  special  jury  commissioner,  as  in  People  v.  Hall,  supra, 
or  for  designating  a  paper  for  the  publication  of  the 
court  calendar,  as  in  Daily  Register  Printing  Co.  v. 
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Mayor,  etc.,  supra,  or  for  numberless  other  things 
which  he  does  to  speed  and  prosper  his  usual  and  ordi- 
nary work  of  hearing  and  deciding  causes  would  not 
be  compensation  for  services  as  judge  in  the  sense  of 
the  constitution.  More  than  this,  whenever  a  judge  of 
the  district  court  acts  as  jury  commissioner  pro  tem- 
pore and  superintends  the  drawing  of  jurors  to  fill  a 
depleted  panel,  or  selects  jurors  for  the  term  and 
causes  a  venire  to  issue  because  jury-lists  have  not 
been  returned  or  the  panel  has  been  vitiated  (Gen. 
Stat.  1901,  §§3816,  3822),  he  steps  outside  the  scope 
of  his  duties  as  judge,  acts  as  an  administrative  officer, 
and  may  be  given  extra  pay  for  the  work  without  re- 
ceiving an  increase  in  compensation  contrary  to  the 
constitution.  Some  authorities  are  cited  to  sustain 
this  novel  position,  but  they  seem  to  the  court  to  fall 
short  of  doing  so. 

In  the  case  of  Love  v.  Baehr,  47  Cal.  364,  the  legis- 
lature imposed  upon  the  attorney-general  the  duty  of 
acting  with  a  board  of  examiners  to  approve  or  re- 
ject claims  against  the  state,  examine  the  books  of 
the  controller  and  treasurer,  count  the  money  in  the 
treasury,  and  invest  school  funds,  giving  him  a  salary 
of  $1500  per  annum  as  a  member  of  the  board.  It  was 
held  that  such  services  were  foreign  to  and  outside  the 
scope  of  the  office  of  attorney-general,  could  be  de- 
clined without  a  breach  of  duty  as  attorney-general, 
and  hence  that  no  constitutional  impediment  existed 
precluding  a  person  in  office  when  the  act  was  passed 
from  taking  compensation  for  them.    The  court  said : 

"From  the  earliest  period  of  our  history  as  a  nation 
almost  every  state  in  the  Union  had  a  secretary  of 
state,  controller,  treasurer,  and  attorney-general;  and 
the  general  nature  of  the  duties  pertaining  to  each  were 
perfectly  well  known  to  the  framers  of  our  constitu- 
tion. It  is  clear  beyond  controversy  that  in  establish- 
ing similar  offices  here  the  framers  of  that  instrument 
had  reference  to  the  same  general  class  of  duties  which 
it  was  well  known  pertained  to  such  offices  elsewhere. 
The  constitution  provides  for  the  election  of  a  superin- 
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tendent  of  public  instruction,  whose  duties  are  not  de- 
fined; and  might  have  provided  for  the  election  of  a 
state  geologist.  Can  it  be  claimed  with  any  show  of 
reason  that  the  legislature  could  compel  either  of  them 
to  become  ex  officio  warden  of  the  state  prison  or  su- 
perintendent of  the  state  lunatic  asylum?  It  is  not 
usual  in  state  constitutions  to  define  the  particular 
duties  of  subordinate  officers;  that  being  the  peculiar 
province  of  the  legislature,  which,  it  is  to  be  presumed, 
will  prescribe  only  such  duties  as  in  their  nature  have 
heretofore  appertained  to  similar  offices  elsewhere.  In 
the  performance  of  this  duty  the  legislature  may  right- 
fully exercise  a  wide  discretion.  It  may  assign  to  each 
of  these  officers  any  duties  which,  by  the  most  liberal 
interpretation,  can  be  held  to  come  within  the  general 
scope  of  that  class  of  duties  which  have  usually  ap- 
pertained to  such  offices,  as  they  were  understood 
by  the  framers  of  the  constitution.  .  .  .  Some  of 
these  services  have  not  the  slightest  relation,  even  upon 
the  most  liberal  construction,  to  the  duties  of  an  at- 
torney-general, as  such  duties  were  generally  under- 
stood at  the  adoption  of  the  state  constitution,  and  as 
they  were  doubtless  understood  by  the  framers  of  that 
instrument.  The  business  of  counting  money  in  the 
treasury,  examining  books  of  account,  requiring  the 
skill  of  an  expert  accountant  rather  than  the  profes- 
sional learning  of  a  lawyer,  and  the  investment  of  pub- 
lic money  in  bonds,  is  wholly  foreign  to  the  duties  of 
an  attorney,  and  is  no  more  cognate  to  them  than  the 
management  of  a  state  prison  or  lunatic  asylum." 
(Pages  367-370.) 

Certainly  there  is  nothing  here  to  comfort  the  plain- 
tiff. The  court  distinguished  the  two  offices  as  sepa- 
rate, independent  and  unrelated  by  looking  at  the  duties 
commonly  affixed  to  them  as  they  exist  in  the  govern- 
mental schemes  of  states  having  similar  institutions; 
but  the  main  theme  was  .double  salary,  and  with  this 
in  mind  the  court  said  the  legislature  may  assign  to 
an  office  any  duty  which  by  the  most  liberal  interpre- 
tation falls  within  its  scope.  No  light  whatever  is 
thrown  upon  the  question  whether  the  framers  of  our 
constitution  understood  judicial  services  to  include  all 
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the  incidental  things  germane  to  and  in  aid  of  the 
function  of  hearing  and  deciding. 

In  County  of  San  Luis  Obispo  v.  Felts,  104  Cal.  60, 
county  assessors  were  entitled  to  receive  fifteen  per 
cent,  of  all  amounts  collected  by  them  for  poll-taxes. 
Road-overseers  collected  road  poll-taxes  and  received 
fifteen  per  cent  of  the  amount  for  their  services. 
While  Felts  was  in  office  the  law  was  changed  so  that 
the  county  assessor  collected  road  poll-taxes,  and  it 
was  held  he  had  the  right  to  retain  the  prescribed  per- 
centage of  those  also,  although  the  gross  receipts  of  his 
office  were  increased.  The  court  said  the  rule  was  the 
same  from  first  to  last — a  certain  sum  for  a  certain 
service — compensation  in  proportion  to  duty,  and  it 
made  no  difference  that  the  field  for  rendering  the 
service  was  enlarged.  Compensation  for  services  ren- 
dered— fifteen  per  cent,  of  whatever  was  collected — re- 
mained unchanged. 

If  in  this  case  the  plaintiff's  compensation  had  been 
$10  per  day  for  time  employed,  which  usually  was 
twenty  days  in  the  month,  and  an  act  of  the  legislature 
had  increased  the  work  until  it  required  twenty-five 
days  of  each  month,  his  compensation  would  have  re- 
mained unchanged.  It  still  would  have  been  a  certain 
sum  for  a  certain  service — $10  for  each  and  every  day. 
But  if  the  legislature  had  raised  the  rate  to  $15  per 
day  an  increase  in  compensation  for  the  same  service 
would  appear. 

In  the  case  of  Roulo  v.  Board  of  Auditors  of  Wayne 
Co.,  74  Mich.  129,  an  act  of  the  legislature  required 
registers  of  deeds  to  report  mortgages  to  assessing  of- 
ficers and  to  registers  of  deeds  of  other  counties  for 
purposes  of  taxation,  and  gave  them  compensation  for 
the  work.    The  court  said : 

"The  legislature,  by  the  act  of  1887,  imposed  a  new 
duty  upon  the  register — one  that  never  belonged  to  his 
ofRce  before,  and  one  which  was  not  contemplated,  and 
could  not  have  been,  when  his  salary  was  fixed  by  the 
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auditors  under  the  law  of  1879.  The  act  imposing 
this  new  duty,  which  he  must  perform  under  a  penalty, 
imposed  also  a  great  responsibility  upon  him.  For 
the  performance  of  this  duty,  and  the  responsibility 
necessarily  attending  it,  the  legislature  saw  fit  to  give 
him  an  additional  compensation  over  and  above  that 
heretofore  received  in  the  performance' of  the  ordinary 
duties  of  his  office.  Our  previous  decisions  are  to  the 
effect  that  he  is  entitled  to  it."    (Page  133.) 

In  effect  that  act  simply  created  a  new  office  to  carry 
out  the  provisions  of  the  new  tax  law,  and  made  the 
register  of  deeds  the  incumbent.  The  duties  were  sepa- 
rate from  and  independent  of  those  of  a  register  of 
deeds,  but  since  the  two  positions  were  not  incom- 
patible the  register  could  hold  both  and  receive  pay 
for  both. 

The  case  of  Town, of  Bruce  v.  Dickey ^  116  111.  527, 
distinquishes  itself.  The  question  was  whether  a  judge 
could  engage  in  the  private  practice  of  law  for  fees. 
The  opinion  reads : 

**The  words  that  *no  judge  of  the  supreme  or  circuit 
court  shall  receive  any  other  compensation,  perquisite 
or  benefit,  in  any  form  whatsoever,'  are  not  depended 
upon  for  the  alleged  inhibition,  as  manifestly  they 
should  not  be;  but  it  is  the  last  clause,  *nor  perform 
any  other  than  judicial  duties  to  which  may  belong  any 
emoluments,*  which  is  relied  upon  as  containing  the 
prohibition.  These  words  naturally  refer  to  official 
services,  or  to  services  required  by  law  to  be  done,  and 
not  to  work  done  by  employment  under  a  private  con- 
tract. It  is  the  performance  of  duties  which  is  pro- 
hibited— a  term  which  is  suggestive  of  office.  It  is 
duties  to  which  belong  emoluments.  The  word  'emol- 
uments' is  peculiarly  appropriate  to  office,  denoting,  in 
its  most  ordinary  signification,  the  profit  'which  is  an- 
nexed to  the  possession  of  office,  as  salary,  fees  and 
perquisites.'  And  it  is  emoluments  which  belong  to 
the  performance  of  duties — the  word  'belong'  implying 
fixed,  prescribed  by  some  regulation,  as  are  the  emolu- 
ments attached  to  office,  and  not  something  contracted 
to  be  paid  by  agreement  between  private  parties.  This 
analysis  of  the  language  of  this  clause  shows  its  fit- 
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ness  as  prohibiting  the  performance  of  any  official 
duties,  or  duties  imposed  by  law,  to  which  any  emolu- 
ments are  attached,  and  that  it  is  quite  inappropriate 
language  in  which  to  couch  a  prohibition  to  conduct 
a  lawsuit,  or  to  perform  any  other  work  than  judicial 
duties,  under  a  private  contract  for  a  compensation 
to  be  paid.  Had  it  been  the  intention  to  prohibit  judges 
from  doing  any  other  work  for  pay,  it  could  easily 
have  been  so  said  in  plain  terms,  and  we  can  not  con- 
ceive that  the  cumbersome  and  inapt  phraseology  in 
question  would  have  been  used  to  express  that  pur- 
pose.''   (Page  535.) 

In  the  case  of  United  States  v.  King,  147  U.  S.  676, 
it  was  said  that  the  ordinary  rule,  in  the  absence  of 
legislation,  is  that  if  a  statute  increase  the  duties  of 
an  officer  by  the  addition  of  other  duties  germane  to 
his  office  he  must  perform  them  without  extra  com- 
pensation. Seizing  upon  the  words  *in  the  absence  of 
legislation*  the  plaintiff  argues  that  if  there  is  legisla- 
tion giving  him  extra  pay  he  may  recover  it.  That  of 
course  depends  upon  whether  some  paramount  law 
stands  in  the  way. 

Some  cases  are  cited  to  the  effect  that  if  the  com- 
pensation of  an  officer  be  not  fixed  at  the  beginning  of 
his  term  it  may  be  fixed  during  the  term,  which  doubt- 
less is  true,  but  unimportant  here. 

In  Missouri  the  constitution  provides  that  judges  of 
the  supreme,  appellate  and  circuit  courts,  and  all  other 
courts  of  reford  receiving  a  salary,  shall,  at  stated 
times,  receive  such  compensation  for  their  services  as 
is  or  may  be  prescribed  by  law ;  but  it  shall  not  be  in- 
creased or  diminished  during  the  period  for  which  they 
are  elected.  A  statute  of  that  state  enacted  in  1895 
requires  a  deposit  of  $10  to  accompany  an  application 
for  a  change  of  venue,  which,  if  the  change  be  granted, 
goes  to  the  judge  of  the  circuit  to  which  the  case  is 
transferred  for  trial.  In  the  case  of  Cunningham  v. 
Current  River  Ry.  Co.,  165  Mo.  270,  an  order  granting  a 
change  of  venue  was  set  aside  for  non-compliance  with 
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this  statute,  the  case  was  tried  in  the  initial  court,  and 
judgment  was  rendered  against  the  party  who  sought 
the  change  and  who  refused  to  appear  at  the  trial.  On 
appeal  he  contended  that  the  statute  is  unconstitutional. 
In  reviewing  the  record  the  supreme  court  of  Missouri 
said : 

**The  ten  dollars  whose  payment  is  required  to  be 
made  on  the  presentation  of  an  application  for  a  change 
of  venue  from  the  circuit  where  the  cause  is  at  the 
V  time  pending  is  not  intended  [as]  and  is  in  fact  in  no 
sense  an  increase  in  the  salary  of  the  judge  to  whom  it 
is  to  be  paid,  but  compensation  for  extra  labor  imposed 
upon  him  by  the  person  on  whose  application  the  venue 
is  changed  by  reason  of  the  cause  being  sent  to  him 
from  another  circuit. 

"The  compensation  mentioned  in  the  constitution 
means  compensation  paid  by  the  state,  or  some  sub- 
division thereof,  in  the  way  of  an  increase  of  salary 
or  compensation,  which  can  not  be  increased  by  legisla- 
tion during  the  period  for  which  the  judge  is  elected, 
but  does  not  mean  that  he  may  not  be  paid  for  extra 
services  and  expenses  incurred  in  the  performance 
thereof,  even  out  of  the  state  treasury."    (Page  277.) 

The  plaintiff  says  that  case  decides  that  during  his 
term  of  office  a  judge  who  receives  a  salary  as  compen- 
sation for  the  service  performed  and  labor  devoted  to 
the  trial  of  cases  in  his  circuit  can  be  granted  extra  pay 
for  the  labor  of  trying  cases  coming  to  his  circuit  on 
change  of  venue,  without  increasing  his  compensation 
in  the  sense  of  the  constitutional  provision  recited.  If 
that  be  the  decision,  it  is  anomalous  and  this  court  de- 
clines to  follow  it. 

The  case  of  CommWs  of  Miami  Co.  v.  Collins^  47  Kan. 
417,  is  cited,  in  which  this  court  said : 

"If  the  legislature  has  the  power  to  add  to  the  duties 
of  the  office,  it  follows  that  it  has  power  to  provide  for 
compensation  for  the  performance  of  the  additional 
duties,  the  constitutional  provision  only  fixing  compen- 
sation for  the  class  of  duties  therein  enumerated." 
(Page  419.) 
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The  court  there  referred  to  the  duty  of  issuing  liquor 
permits  cast  upon  the  person  holding  the  office  of  pro- 
bate judge.  The  words  "add  to  the  duties  of  the  office" 
were  not  used  as  the  plaintiff  interprets  them.  No  ad- 
dition had  been  made  to  the  duties  of  the  office  of  judge 
of  the  probate  court.  As  shown  in  Intoxicating-liquor 
Cases,  25  Kan.  751,  the  person  holding  that  office  was 
virtually  invested  with  the  separate  and  independent 
office  of  commissioner  of  licenses.  The  constitution 
does  not  prohibit  the  probate  judge  from  holding  other 
offices  of  trust  and  profit,  and  he  could  therefore  ac- 
cept the  new  office  and  its  emoluments. 

In  the  case  of  Burroughs  v.  Comm'rs  of  Norton  Co., 
29  Kan.  196,  the  court  merely  held  that  the  term  "such 
services,"  used  in  a  statute  fixing  the  compensation  of 
county  commissioners,  referred  to  services  at  meetings 
particularly  specified  in  the  context,  and  that  remunera- 
tion for  services  in  attending  other  meetings  held  for 
other  and  different  purposes  was  not  forbidden. 

Such  are  the  authorities  which  the  plaintiff  has  se- 
lected from  the  wilderness  of  precedent  to  support  his 
claim,  arid  they  are  unpersuasive.  A  brief  independent 
search  has  revealed  none  better  adapted  to  serve  the 
plaintiff's  purpose,  and  the  court  is  inclined  to  regard 
the  distinction  between  duties  which  "belong"  to  an 
office  and  duties  which  may  be  "attached"  to  it  as  ar- 
tificial and  unsubstantial. 

The  duties  of  an  office  include  all  those  that  fairly  lie 
within  its  scope;  not  merely  those  which  are  neces- 
sarily involved  in  the  accomplishment  of  the  main  pur- 
pose of  the  office,  but  those  also  which,  although  inci- 
dental and  collateral,  naturally  and  properly  serve  to 
promote  and  benefit  the  performance  of  the  principal 
duties.  Constitutions  and  statutes  seldom  define  with 
precision  the  scope  of  any  office.  The  place  it  usually 
occupies  in  political  systems  of  like  character  is  some 
guide.  The  common  law  is  relied  upon  to  supply  many 
incidents,  and  others  are  left  to  inclusion  by  necessary 
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implication.  In  time  the  need  becomes  apparent  for 
further  or  better  definition,  and  it  is  said  new  duties 
are  added,  or  "attached,"  germane  to  those  already  in 
existence.  In  reality  the  true  scope  of  the  office  already 
included  such  duties.  All  that  is  accomplished  is  to 
make  active  that  which  before  was  latent.  If  the  office 
do  not  potentially  embrace  the  duty  the  duty  appertains 
to  another  office.  Before  any  duty  can  be  classified  as 
falling  within  the  scope  of  an  oflSce  it  must  belong  there, 
and  nothing  can  be  added  or  attached  to  an  oflSce  that 
does  not  belong  there.  Whatever  the  standard  of  clas- 
sification— in  aid  of  the  usual  functions,  incidental,  col- 
lateral, appertaining  or  germane  to  or  connected  with 
the  principal  duties,  in  line  with  the  main  purpose,  or 
other  test — ^when  tested  the  duty  belongs  to  the  oflSce, 
is  oflScial,  and  the  incumbent  must  perform  it,  or  it  does 
not  belong  to  the  oflSce,  is  unoflScial,  can  not  lawfully 
be  attached  to  the  office,  and  need  not  be  performed  if 
an  attempt  to  attach  it  to  the  office  be  made. 

If,  however,  the  distinction  which  the  plaintiff  makes 
were  sound  generally,  it  can  not  be  allowed  in  this  case. 
All  the  statute  did  was  to  authorize  the  plaintiff  to  ex- 
ercise directly  a  power  which  already  inhered  in  the 
court  over  which  he  presided,  but  which  ordinarily  is 
exercised  mediately.  The  constitution  of  this  state 
guarantees  the  right  of  trial  by  jury,  and  every  court 
charged  with  the  duty  of  trying  jury  causes  possesses 
by  virtue  of  its  very  establishment  as  such  court  the 
power  to  provide  itself  with  a  jury  in  order  that  it  may 
accomplish  the  purpose  for  which  it  was  created.  This, 
power  is  not  merely  "attached"  to  the  court  as  some- 
thing extra  to  its  ordinary  functions,  but  it  "belongs" 
to  the  court  in  the  most  vital  and  integral  sense.  The 
New  York  court  was  correct  in  saying  in  People  v.  Hall, 
169  N.  Y.  184,  that  the  right  of  the  jury  to  decide  all 
issues  of  fact  presented  to  the  court  makes  their  selec- 
tion a  judicial  purpose  of  the  highest  importance.  But 
its  grasp  of  the  fundamental  principle  somewhat  re-- 
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laxed  when  it  made  the  selection  of  jurors  merely  an 
aid  and  incident  to  the  exercise  of  the  usual  powers  of 
the  judicial  office.  That  function  is  one  of  the  powers 
of  the  judicial  office,  cognate  with  that  of  hearing  and 
deciding — an  essential  element  of  the  sovereign  power 
reposed  in  the  court,  to  be  exercised  precisely  as  all  its 
authority  is  manifested.   * 

For  many  years  the  congress  of  the  United  States 
made  no  provision  for  summoning  grand  juries  or  de- 
fining their  powers,  yet  they  were  regularly  summoned 
and  regularly  acted.  In  the  case  of  The  United  States 
V.  Hill  et  aU  1  Brock.  (U.  S.  C.  C.)  156,  Mr.  Chief 
Justice  Marshall,  sitting  as  circuit  justice,  justified  this 
display  of  judicial  authority  as  follows: 

"It  has  been  justly  observed  that  no  act  of  congress 
directs  grand  juries,  or  defines  their  powers.  By  what 
authority,  then,  are  they  summoned,  and  whence  do 
they  derive  their  powers? 

"The  answer  is  that  the  laws  of  the  United  States 
have  erected  courts  which  are  invested  with  criminal 
jurisdiction.  This  jurisdiction  they  are  bound  to  ex- 
ercise, and  it  can  only  be  exercised  through  the  instru- 
mentality of  grand  juries.  They  are,  therefore,  given 
by  a  necessary  and  indispensable  implication.  But  how 
far  is  this  implication  necessary  and  indispensable? 
The  answer  is  obvious.  Its  necessity  is  coextensive 
with  that  jurisdiction  to  which  it  is  essential."  (Page 
159.) 

Whenever  the  statutory  measures  for  obtaining  petit 
jurors  have  failed  or  have  been  exhausted  the  court  it- 
self issues  an  open  venire  and  brings  in  a  jury  as  a 
measure  indispensable  to  the  exercise  of  its  jurisdic- 
tion. (Clawson  v.  United  States,  114  U.  S.  477,  and 
cases  cited  in  the  opinion;  12  Encyc.  PI.  &  Pr.  274;  24 
Cyc.  230.)  And  if  every  law  on  the  statute-books  re- 
lating to  the  selecting  and  summoning  of  jurors  was 
repealed  the  courts  would  go  on  selecting  and  summon- 
ing them  without  any  interruption  of  the  administra- 
tion of  justice. 

The  twelve  jurors  who  are  finally  sworn  to  try  the 
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cause  are  in  fact  selected  for  the  purpose  by  the  court 
as  a  court,  and  the  assembling  of  a  larger  number  from 
which  to  choose  is  merely  an  earlier  stage  of  the  same 
process.  At  common  law,  when  the  issues  were  made 
up,  the  judicial  precept,  venire  facias,  issued  to  bring 
in  a  jury.  The  selection  and  the  summons  were  made 
at  the  same  time.  If  the  sheriff  and  the  coroner  were 
both  disqualified  the  court  itself  appointed  elisors  to 
make  the  selection  (8  Black.  Com.  354),  and  here  may 
be  found  the  common-law  prototype  of  the  judicial 
power  to  appoint  jury  commissioners.  But  the  deci- 
sions identify  this  power  with  that  of  the  court  to 
select  the  jury. 

In  the  case  of  State  v.  Mounts,  36  W.  Va.  179,  the 
question  was  whether  the  appointment  of  jury  commis- 
sioners by  judicial  officers  contravened  the  constitu- 
tion, which  forbade  the  legislature  to  confer  upon  any 
court  or  judge  the  power  of  appointment  to  office.  The 
opinion  reads : 

"The  question  here  presented  is  whether  the  jury 
commissioners  created  by  the  act  now  under  considera- 
tion are  officers  of  the  state,  or  whether  they  are  in 
fact,  like  jurors  themselves,  mere  officers  of  the  court, 
such  as  commissioners  in  chancery,  and,  in  a  general 
sense,  attorneys.  We  think  there  can  be  no  doubt  that 
such  commissioners  belong  to  the  latter  class,  and  go 
to  make  up  a  part  of  the  judicial  machinery,  such  as 
conmiissioners  in  chancery,  general  and  special  receiv- 
ers, and  other  similar  officers.  Jurors  are  themselves, 
in  a  certain  sense,  officers  of  the  court ;  and  this  special 
commission  is  only  a  legislative  device  intended  to  aid 
the  court  in  selecting  them."    (Page  184.) 

In  the  case  of  State  v.  Kendle,  52  Ohio  St.  346,  it 
was  said : 

"So  as  to  these  jury  commissioners:  They  are  ap- 
pointed by  the  common  pleas  judges  to  assist  in  the  ad- 
ministration of  justice,  as  are  masters,  commissioners 
and  court  constables.  They  are  but  handmaids  of  the 
court  in  the  selection  of  judicious  and  discreet  persons 
to  serve  on  such  juries,  as  are  required  in  the  trial  of 
causes  and  the  presentment  of  indictments.     ...     It 
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is  not  doubted  but  that  the  judges  might  be  authorized 
to  select  the  jurors  to  be  returned  in  all  cases,  as  they 
are  in  some.  As  then  the  duty  might  properly  be  per- 
formed by  the  court,  no  good  reason  is  perceived  why 
the  court  may  not  be  authorized  to  appoint  suitable 
persons  to  assist  it  in  performing  the  duty,  as  is  done 
in  many  similar  cases. '^   (Page  356.) 

True,  the  legislature  usually  intervenes,  as  it  may 
rightfully  do,  and  provides  machinery  for  supplying 
the  court  with  jurors.  Sometimes  the  judges  them- 
selves are  made  members  of  the  body  designated  to 
select  jurors.  (See  Commonwealth  v.  Manfredi,  Ap- 
pellant, 162  Pa.  St.  144 ;  The  State  v.  Sqtcaires,  2  Nev. 
226.)  Frequently  it  is  left  to  the  judges  to  make  the 
selection  personally  when  other  measures  are  inade- 
quate or  fail,  as  indicated  in  State  v.  Kendle,  supra, 
and  as  they  do  in  this  state.  But  whatever  regulations 
the  legislature  may  make,  and  whatever  aids  the  legis- 
lature may  furnish,  the  selecting  of  persons  from  the 
inhabitants  of  the  proper  territory  to  sit  as  jurors  for 
the  trial  of  issues  of  fact  in  court  forms  a  department 
of  the  business  of  the  court  coordinate  with  that  of 
hearing  and  deciding,  and  consequently  can  not  be  clas- 
sified as  "administrative"  in  origin,  purpose  or  char- 
acter, in  the  true  sense  in  which  that  term  is  employed 
in  constitutional  law. 

After  his  term  had  commenced  the  plaintiff  was 
called  upon  to  exercise  a  power  which  already  inhered 
in  his  office.  Could  he  receive  extra  compensation  for 
the  service?  When  a  public  official  takes  office  he  does 
so  understanding  that  every  dormant  duty  lying  within 
the  scope  of  his  office  may  be  awakened  to  full  vigor  at 
some  time  within  his  term.  Should  that  which  is  al- 
ways within  the  range  of  possibility  occur,  he  must 
perform  the  service  required  without  additional  com- 
pensation, unless  the  legislature  has  the  power  and  sees 
fit  to  allow  him  extra  pay.  The  law  is  so  understood 
by  all  the  courts  and  text-writers,  and  was  so  estab- 
lished before  the  convention  met  which  framed  the  con- 
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stitution  of  Kansas.  In  the  case  of  The  People  v.  The 
Supervisors  of  New  York,  1  Hill  [N.  Y.]  362,  decided  in 
1841,  the  opinion  reads : 

**But  should  it  be  conceded  that  the  statute  imposed 
a  new  and  onerous  duty  upon  the  district  attorney,  it 
does  not  follow  that  he  is  entitled  to  any  additional  com- 
pensation on  that  account.  By  charging  the  attorney 
with  the  duty  of  suing  for  fines,  without  making  pro- 
vision for  the  payment  of  costs,  the  legislature  has,  in 
effect,  declared  that  the  salary  of  the  officer  is  to  be 
deemed  the  compensation  for  these,  as  well  as  for  other, 
services.  It  is  impossible  for  a  salary  officer  to  make 
title  to  an  increased  compensation  on  the  sole  ground 
that  a  new  duty  has  been  cast  upon  him  by  the  legisla- 
ture. There  are  few  state  officers,  whether  executive 
or  judicial,  who  have  not  often  been  charged  with  new 
duties,  and  yet  no  one  has,  I  presume,  ever  thought  that 
this  gave  him  a  legal  title  to  increased  compensation." 
(Page  366.) 

In  the  case  of  Asa  Andrews  in  Error  v.  United  States, 
2  Story  (U.  S.  C.  C.)  202,  decided  by  Mr.  Justice  Story 
in  1842,  while  on  circuit  duty,  it  was  said : 

"But  where  duties  are  required  to  be  performed  by  a 
collector  or  other  public  officer,  strictly  official,  and  fall- 
ing within  the  ordinary  range  thereof,  there,  although 
they  may  be  conferred  by  laws  subsequently  passed, 
after  he  came  into  office,  or  may  be  cumulative  upon  the 
original  duties  of  the  officer,  he  must  be  deemed  to  take 
and  hold  the  office  cum  onore.''    (Page  208.) 

In  the  case  of  Evans  v.  City  of  Trenton,  24  N.  J. 
Law,  764,  decided  in  1853,  it  was  said: 

"It  is  a  well-settled  rule  that  a  person  accepting  a 
public  office  with  a  fixed  salary  is  bound  to  perform  the 
duties  of  the  office  for  the  salary.  He  can  not  legally 
claim  additional  compensation  for  the  discharge  of 
these  duties,  even  though  the  salary  may  be  a  very  in- 
adequate remuneration  for  the  services.  Nor  does  it 
alter  the  case  that  by  subsequent  statutes  or  ordinances 
his  duties  are  increased  and  not  his  salary.  His  under- 
taking is  to  perform  the  duties  of  his  office,  whatever 
they  may  be,  from  time  to  time  during  his  continuance 
in  office,  for  the  compensation  stipulated — whether 
these  duties  are  diminished  or  increased.    Whenever  he 
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considers  the  compensation  inadequate,  he  is  at  liberty 
to  resign.  .  .  .  This  rule  is  of  importance  to  the 
public.  The  successful  effort  to  obtain  office  is  not  un- 
frequently  speedily  followed  by  efforts  to  increase  its 
emoluments;  while  the  incessant  changes  which  the 
progressive  spirit  of  the  times  is  introducing  effects, 
almost  every  year,  changes  in  the  character,  and  addi- 
tions to  the  amount,  of  duty  in  almost  every  official  sta- 
tion; and  to  allow  these  changes  and  additions  to  lay 
the  foundation  of  claims  for  extra  services  would  soon 
introduce  intolerable  mischief.  The  rule,  too,  should 
be  very  rigidly  enforced.  The  statutes  of  the  legisla- 
ture and  the  ordinances  of  our  municipal  corporations 
seldom  prescribe  with  much  detail  and  particularity 
the  duties  annexed  to  public  offices,  and  it  requires  but 
little  ingenuity  to  run  nice  distinctions  between  what 
duties  may  and  what  may  not  be  considered  strictly 
official ;  and  it  these  distinctions  are  much  favored  by 
courts  of  justice,  it  may  lead  to  great  abuse."  (Pages 
766,  767.) 

In  order  to  preclude  all  possibility  of  mischief  of 
this  character  the  framers  of  the  Kansas  constitution 
provided  that  the  compensation  of  justices  of  the  su- 
preme court  and  of  judges  of  the  district  courts  should 
not  be  increased  during  their  respective  terms  of  of- 
fice, prohibited  the  granting  to  them  of  fees  and  per- 
quisites outside  of  or  additional  to  salary,  and  forbade 
them  to  hold  any  other  office  of  profit  or  trust  under  the 
state  or  under  the  United  States.  Beyond  this,  they 
were  forbidden  to  practice  their  profession  in  any  of 
the  courts  of  the  state  during  their  continuance  in 
office,  so  that,  so  far  as  remuneration  for  services  be- 
yond salary  is  concerned,  there  is  written  above  the 
portal  of  the  judicial  office  in  Kansas  the  inscription 
which  Dante  read  at  the  top  of  the  gate  of  hell: 
*'Leave  every  hope,  ye  who  enter!" 

In  the  case  of  HdU  v.  Hamilton,  74  111.  437,  the  leg- 
islature had  empowered  circuit  judges  to  interchange 
with  each  other  and  to  hold  branch  courts  in  other  cir- 
cuits, and  had  provided  a  compensation  of  $10  per  day 
for  the  service,  additional  to  the  salary  received — a 
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clear  case  of  extra  pay  for  extra  labor  performed  by 
judges  in  disposing  of  business  not  belonging  to  their 
circuits.    The  opinion  reads : 

"The  sixteenth  section  of  the  judiciary  article  of  our 
constitution  is  this :  'From  and  after  the  adoption  of 
this  constitution  judges  of  the  circuit  courts  shall  re- 
ceive a  salary  of  $3000  per  annum,  payable  quarterly, 
until  otherwise  provided  by  law.  And  after  their  sal- 
aries shall  be  fixed  by  law  they  shall  not  be  increased  or 
diminished  during  the  terms  for  which  said  judges  shall 
be  respectively  elected ;  and  from  and  after  the  adoption 
of  this  constitution  no  judge  of  the  supreme  or  circuit 
courts  shall  receive  any  other  compensation,  perquisite 
or  benefit,  in  any  form  whatsoever,  nor  perform  any 
other  than  judicial  duties  to  which  may  belong  any 
emoluments.'  This  language  is  as  full,  clear  and  compre- 
hensive as  could  be  well  conceived  to  prevent  supreme 
and  circuit  judges  from  receiving  any  other  compen- 
sation than  their  salaries,  under  any  name  or  pre- 
tense whatever,  for  the  discharge  of  any  duty  pertain- 
ing to  their  offices.  And  it  is  prohibitory  on  the  judges 
from  receiving  the  compensation  for  the  performance 
of  such  duties  except  their  salary.  It  also  prohibits  the 
general  assembly  from  providing  any  other."  (Page 
442.) 

(See,  also,  Bailey  v.  Kelly,  70  Kan.  869.) 
The  statute  of  1907  is  constitutional,  and  obliged  the 
plaintiff  to  render  the  services  indicated,  but  the  pro- 
vision for  an  increased  salary  did  not  apply  to  him  be- 
cause the  statute  took  effect  while  he  was  serving  an 
unexpired  term. 
The  writ  is  denied. 
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Louis  Rullman  v.  Nellie  Rullman. 

No.  16,668. 

DivoBCB  Refused — Division  of  Property.  The  parties  to  a  di- 
vorce suit  having  been  found  to  be  in  equal  wrong,  the  trial 
court  held  not  to  have  abused  its  discretion  in  dividing  the 
property. 

Error  from  Doniphan  district  court;  William  I. 
Stuart,  judge.    Opinion  filed  July  3,  1909.    Affirmed. 

Arthur  C.  Bell,  and  S.  M.  Brewster,  for  the  plaintiff 
in  error.  , 

J.  J.  Baker,  for  the  defendant  in  error. 

Per  Curiam:  This  is  a  suit  for  divorce  and  alimony. 
A  divorce  was  refused  for  the  reason  that  both  parties 
were  at  fault  The  court,  however,  made  a  division  of 
property,  whereby  the, parties  might  live  apart.  The 
defendant,  Louis  Rullman,  prosecutes  error,  complains 
that  the  allowance  made  to  the  plaintiff  was  unreason- 
ably large,  and  asks  that  the  order  be  set  aside,  or  at 
least  modified. 

It  appears  from  the  evidence  that  the  parties  were 
married  about  twenty-three  years  before  the  action 
was  commenced.  The  plaintiff  was  about  twenty-four 
years  of  age  and  the  defendant  fifty-nine.  At  the  time 
of  the  trial  the  plaintiff  was  about  forty-seven,  and  the 
defendant  eighty-two.  At  the  time  of  the  marriage 
the  plaintiff  had  one  child,  about  three  years  of  age^ 
by  a  former  marriage ;  and  the  defendant  had  five  chil- 
dren, ranging  from  two  to  twenty  years  of  age,  all  boys. 
They  had  one  child  after  their  marriage.  The  defend- 
ant was  a  well-to-do  farmer  and  owned  some,  valuable 
real  estate,  both  city  and  farm  property.  The  court 
found  a  reconciliation  impossible.  The  property  owned 
by  the  defendant  was  acquired  principally  during  his 
first  marriage;  the  plaintiff  had  nothing  in  her  own 
right.    At  the  time  the  decree  was  entered  the  defend- 
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ant  owned  a  homestead  near  Wathena,  worth  $10,000, 
city  property  worth  $5000,  and  had  about  $4000  cash 
in  hand. 

The  court  awarded  to  each  of  the  parties  the  posses- 
sion and  use  of  one-half  of  the  property,  dividing  it  in 
kind  so  far  as  practicable.  Such  division  and  use  was 
to  continue  so  long  as  both  parties  might  live ;  and  the 
order  provided  that  upon  the  death  of  either  it  should 
terminate  the  same  as  if  it  had  never  been  made,  and 
the  property  should  then  be  disposed  of  under  the  law. 
In  making  this  cyrder  the  court  acted  under  the  pro- 
vision of  section  5136  of  the  General  Statutes  of  1901, 
which  reads : 

"When  the  parties  appear  to  be  in  equal  wrong,  the 
court  may  in  its  discretion  refuse  to  grant  a  divorce, 
and  in  any  such  case  or  in  any  other  case  where  a  di- 
vorce is  refused,  the  court  may  for  good  cause  shown 
make  such  order  as  may  be  proper  for  the  custody, 
maintenance  and  education  of  the  children,  and  for  the 
control  and  equitable  division  and  disposition  of  the 
property  of  the  parties,  or  of  either  of  them,  as  may  be 
proper,  equitable  and  just,  having  due  regard  to  the 
time  and  manner  of  acquiring  such  property,  whether 
the  title  thereto  be  in  either  or  both  of  said  parties." 

The  provision  made  for  the  wife  seems  very  gener- 
ous, but  in  justification  therefor  the  court  considered 
the  fact  that  she  had  reared  and  cared  for  the  defend- 
ant's minor  children  by  a  former  marriage  and  per- 
formed the  other  duties  devolving  upon  a  farmer's  wife 
for  more  than  twenty-three  years,  being  the  best  and 
most  vigorous  years  of  her  life,  which  entitled  her  to  a 
comfortable  maintenance  during  the  few  remaining 
years  of  the  defendant's  life,  who,  being  then  eighty- 
two  years  of  age,  could  not  in  the  ordinary  course  of 
nature  'be  expected  to  survive  for  many  years.  The 
statute  confides  a  large  measure  of  discretion  to  the 
court  ii>  making  orders  of  this  nature,  and  we  can  not 
say  that  this  discretion  has  been  abused  in  this  case  so 
as  to  require  a  reversal  of  the  decree.  It  is  therefore 
affirmed. 
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The  State  op  Kansas,  ex  rel  E.  L.  Tttstin,  as  County 
Attorney,  etc.,  v.  The  City  op  Grainpield. 

No.  16,906. 

City  Warrants — Injunction — Grounds,  Judgment  affirmed  re- 
fusing an  injunction  against  city  warrants  on  technical 
grounds. 

Error  from  Gove  district  court;  Jacob  C.  Ruppen- 
THAL,  judge.    Opinion  filed  July  3, 1909.    Affirmed. 

Fred  S.  Jackson,  attorney-general,  E.  L.  Tustin,  and 
A.  D.  Gilkeson,  for  The  State. 

Burch  &  Litomich,  and  R.  B.  Chambers,  for  the  de- 
fendant in  error. 

Per  Curiam:  A  temporary  injunction  was  obtained 
against  the  officers  of  the  city  of  Grainfield  to  enjoin 
them  from  contracting  debts,  issuing  scrip  and  paying 
outstanding  scrip.  There  were  involved  twenty-eight 
claims  against  the  city  upon  which  warrants  had  been 
issued.  Some  of  them  were  challenged  because  the 
claims  were  not  verified  and  presented  in  proper  form, 
the  ordinances  appropriating  money  to  pay  the  scrip 
had  not  been  passed  and  funds  had  not  been  set  apart 
for  their  paymeijt,  and  the  warrants  had  been  issued  for 
claims  that  were  illegal.  The  trial  court  examined  the 
claim9  and  warrants  in  detail.  One  of  them  was  per- 
petually enjoined  because  no  fund  for  its  pajrment  had 
been  provided.  The  temporary  injunction  was  dis- 
solved as  to  three  of  the  claims,  and  the  remaining 
twenty-four  were  found  to  be  just  claims  against  the 
city,  but  because  they  had  not  been  properly  presented 
the  injunction  was  continued  in  force  against  them, 
the  court  holding  that  these  claims  might  be  paid  in 
case  they  were  afterward  properly  verified  and  pre- 
sented, and  regularly  allowed.  The  claims  and  the 
questions  arising  on  them  appear  to  have  been  carefully 
examined  and  the  rights  of  the  public  as  well  as  the 
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claimants  justly  determined.  It  is  an  injunction  pro- 
ceeding, in  which  equitable  considerations  outweigh 
mere  technical  objections.  In  the  state  in  which  we 
find  the  evidence  it  can  not  be  said  that  a  wrong  result 
was  reached. 

The  judgment  is  affirmed. 


The  State  op  Kansas,  ex  rel.  Joseph  Taggart,  as 
County  Attorney,  etc.,  v.  The  Standard  Real  Es- 
tate Loan  Company. 

No.  16,908. 

Building  and  Loan  AsaociXTioss— Evidence.  The  charter  of 
a  foreign  corporation  examined  and  held  to  show  that  it  is  a 
building  and  loan  association  within  the  meaning  of  the  stat- 
ute (Gen.  Stat.  1901,  §  1421)  requiring  associations  of  that 
character  to  procure  authority  from  the  bank  commissioner 
before  doing  business  in  this  state. 

Original  proceeding  in  qtco  warranto.  Opinion  filed 
July  8,  1909.    Judgment  for  the  plaintiff. 

Fred  S.  Jackson,  attorney-general,  John  Marshall, 
assistant  attorney-general,  Joseph  Taggart,  county  at- 
torney, and  Charles  D.  Shukers,  for  The  State.. 

A.  E.  Firmin,  A.  B.  Quinton,  and  E.  S.  Quinton,  for 
the  defendant. 

Per  Curiam:  This  is  an  original  proceeding  in  quo 
warranto,  brought  by  the  state  to  oust  the  defendant 
from  doing  business  in  the  state  as  a  foreign  building 
and  loan  association  without  procuring  a  certificate  of 
authority  from  the  bank  conmiissioner,  as  the  law  re- 
quires. (Gen.  Stat.  1901,  §  1421.)  It  is  admitted  that 
the  defendant  is  doing  business  in  the  state,  and  that 
no  such  certificate  has  been  procured,  but  the  defend- 
ant denies  that  it  is  a  building  and  loan  association. 
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The  legislature  has  prescribed  a  scheme  for  domestic 
concerns  of  this  character,  but  it  is  not  necessary  that 
the  plan  of  a  foreign  association  be  identical  with  that 
provided  for  in  the  statute  to  subject  such  association 
to  the  law  requiring  a  license.  Nor  is  it  necessary  that 
the  scheme  of  the  foreign  association  should  conform 
to  that  of  any  other  already  in  use,  provided  in  essence 
and  effect  such  association  performs  the  functions  and 
accomplishes  the  purposes  for  which  building  and  loan 
associations  are  usually  organized.  That  the  defend- 
ant organization  clearly  does.  Its  charter  is  stu- 
diously Mind  as  to  the  object  of  its  creation.  The  plan 
does  appear,  however,  in  an  "investment  contract" 
which  the  defendant  issues  and  sells  in  the  place  of 
shares  of  stock.  It  is  not  necessary  to  encumber  the 
reports  with  a  copy  of  this  instrument  or  a  feature- 
by-feature  analysis  and  discussion  of  its  provisions. 
It  is  unique,  presents  a  system  differing  in  many  for- 
mal respects  from  that  of  building  and  loan  associa- 
tions generally,  and  eliminates  altogether  some  of  the 
incidents  of  ordinary  plans.  But  the  vital  and  essen- 
tial features  of  even  the  type  prescribed  for  Kansas 
associations  appear,  and  the  court  finds  that  the  de- 
fendant is  a  foreign  building  and  loan  association,  has 
procured  no  certificate  of  authority  to  do  business  in 
this  state  from  the  bank  commissioner,  is  therefore 
doing  business  in  the  state  contrary  to  law,  and  ought 
to  be  ousted.    Judgment  accordingly. 
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A.  J.  Burton  v.  H.  H.  Carrier. 

No.  16,980. 

Tax  Deed — CansideratiorL  A  tax  deed  over  five  years  old  held 
sufficient,  although  it  did  not  show  by  express  recitals  of  what 
items  the  consideration  was  made  up. 

Error  from  Kiowa  district  court;  Gordon  L.  Fin- 
ley,  judge.    Opinion  filed  July  3,  1909.    Reversed. 

J.  W.  Davis,  for  the  plaintiff  in  error. 

Per  Curiam:  The  court  erred  in  holding  the  tax  deed 
void  on  its  face.  The  principal  objection  to  the  deed 
is  that  the  amount  paid  for  the  assignment  is  greater 
than  the  sale  price,  with  interest,  and  it  fails  to  show 
in  express  terms  the  several  amounts  entering  into  the 
consideration.  This  objection  has  been  held  insuffi- 
cient to  overturn  a  deed  five  years  old.  {Robbins  v. 
Brower,  74  Kan.  113;  Gibson  v.  Freeland,  77  Kan. 
450;  Dye  v.  Railroad  Co.,  77  Kan.  488;  Hahn  v.  HiU, 
79  Kan.  Q93 ;  Hershberger  v.  Gibson,  79  Kan.  862.) 

It  appears  that  by  assuming  the  taxes  for  1898  to 
have  been  paid  December  23  of  that  year;  and  figuring 
the  interest  to  the  date  of  the  deed,  the  consideration 
stated  is  exactly  accounted  for.  This  rule  of  construc- 
tion is  proper.  (Kennedy  v.  Scott,  72  Kan.  359;  John 
V.  Young,  74  Kan.  865.) 

The  judgment  is  reversed  and  the  cause  remanded, 
with  directions  to  proceed  in  accordance  herewith. 
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F.  E.  Stone  v.  George  W.  Townsend,  jr.,  et  al. 

No.  16,941. 

Deeds — Undue  Infltience — Evidence,  A  finding^  that  a  deed  was 
not  procured  by  undue  influence  was  final,  the  evidence  having^ 
been  oral  and  conflicting^. 

Error  from  Doniphan  district  court;  Sam  Kimble, 
judge  v'f'o  tern.    Opinion  filed  July  3,  1909.    Affirmed. 

S.  M.  Brewster,  and  Alcid  Bowers,  for  the  plaintiff 
in  error. 

J.  J.  Baker,  and  Arthur  C.  Bell,  for  the  defendants 
in  error. 

Per  Curiam:  This  suit  was  commenced  by  F.  E. 
Stone,  who  was  the  only  heir  at  law  of  Lurinda  Ham- 
ner,  deceased.  Mrs.  Hamner,  during  her  lifetime,  con- 
veyed the  real  estate  in  controversy  to  George  W.  Town- 
send,  and  this  suit  was  commenced  for  the  purpose  of 
canceling  such  conveyance,  on  the  ground  that  it  was 
obtained  by  the  undue  influence  of  the  grantee,  used 
when  Mrs.  Hamner  was  mentally  incompetent  to  trans- 
.  act  business. 

A  large  number  of  witnesses  were  examined  on  the 
trial,  which  was  to  the  court,  without  a  jury.  The  evi- 
dence presents  a  sharp  conflict  upon  all  the  material 
questions  involved.  There  was  an  abundance  of  testi- 
mony to  justify  a  decree  for  either  party,  nearly  two 
days  being  consumed  in  examining  witnesses.  The 
court,  after  a  full  consideration  of  the  testimony,  found 
in  favor  of  the  defendants.  This  finding  was  adhered 
to  after  a  reconsideration  upon  motion  for  a  new  trial. 
It  has  been  a  fixed  and  uniform  rule  of  this  court  to 
accept  the  decision  of  a  trial  court  or  jury  as  final  upon 
a  question  of  fact,  where  the  evidence  is  oral  and  con- 
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flicting.  (White  v.  Bird,  45  Kan.  759 ;  Cheney  v.  Hovey, 
66  Kan.  687,  641.)  There  seems  to  be  no  reason  to 
make  an  exception  in  this  case. 

The  judgment  of  the  district  court  is  affirmed. 


C.  L.  Rhea  v.  Sherman  Williams. 

No.  16.948. 

Ejectment — Petition — Publication  Service, .  A  petition  in  eject- 
ment and  the  publication  service  held  sufficient. 

Error  from  Stanton  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  July  3,  1909.  Af- 
firmed. 

George  Getty,  for  the  plaintiff  in  error, 
r.  W.  Marshall,  and  Herbert  Rhoades,  for  the  de- 
fendant in  error. 

Per  Curiam:  The  action  was  in  ejectment,  and  serv- 
ice was  made  by  publication.  The  defendant,  Rhea, 
moved  to  set  aside  the  service.  The  journal  entry  de- 
nying this  motion  recites : 

"Said  motion  coming  on  to  be  heard,  and  the  court 
being  duly  advised  in  the  premises,  overruled  the  same 
by  agreement  of  counsel  and  defendant  given  leave  to 
answer,  to  which  ruling  the  defendant  then  and  there 
excepted." 

Thus  it  appears  that  the  defendant  is  seeking  the 
review  of  an  order  made  by  his  consent.  But  it  is  said 
that  the  words  "by  agreement  of  counsel  and  defendant 
given  leave  to  answer"  were  interlined  and  inserted 
only  for  the  purpose  of  giving  defendant  leave  to  an- 
swer out  of  time,  and  that  the  word  "and"  was  inad- 
vertently used,  thus  changing  in  a  material  matter  the 
import  of  the  entry.    If  this  is  a  correct  explanation 


Digitized  by  LjOOQIC  ' 


Vol.  80.  JULY  TERM,  1909.  699 

Hart  y.  Railroad  Co. 

and  the  entry  is  deemed  important  an  application 
should  have  been  made  to  the  district  court  to  correct 
the  record.  We  must  consider  it  as  it  is  certified  to 
this  court.  In  view  of  the  possible  mistake,  however, 
we  have  carefully  examined  the  affidavit  for  publica- 
tion and  the  notice  claimed  to  be  defective,  and  find 
that  they  are  sufficient  and  that  the  motion  was  prop- 
erly denied. 

The  answer  contained  the  language  of  a  general  de- 
murrer— ^that  the  petition  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  It  is  contended  that 
the  court  erred  in  treating  the  petition  as  sufficient. 
The  only  defect  claimed  is  that  it  states  that  the  de- 
fendant wrongfully  keeps  the  plaintiff  out  of  posses- 
sion instead  of  using  the  language  of  section  696  of 
the  civil  code  ''that  the  defendant  urdawfvlly  keeps 
him  out  of  the  possession.''  Conmient  is  scarcely  neces- 
sary. The  code  does  not  prescribe  an  exact  form.  It 
only  declares  that  "it  shall  be  sufficient"  to  state  cer- 
tain facts.  If  the  required  facts  constituting  the  cause 
of  action  are  stated  in  appropriate  terms,  the  pleading 
is  not  demurrable. 

The  specifications  of  alleged  errors  referred  to  are 
the  only  ones  stated  in  the  brief.  The  judgment  is 
affirmed. 


80      090 

Hannah  Hart  et  al.  v.  The  St.  Louis  &  San        m   m 
Francisco  Railroad  Company. 

No.  16.971. 

Kequgence — Evidence — Injury  to  Passenger.  The  evidence 
failed  to  show  that  the  death  of  a  passenger  who  feU  from  a 
train  was  caused  by  the  negligence  of  the  railroad  company. 

Error  from   Miami   district   court;    Winpield   H. 
Sheldon,  judge.    Opinion  ffled  July  3, 1909.    Affirmed. 
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Frank  M.  Sheridan,  W.  W.  Calvin,  and  WiUiani 
Needles,  for  the  plaintiffs  in  error. 

W.  F.  Evans,  I.  P.  Dana,  and  A.  L.  Berger,  for  the  de- 
fendant in  error. 

Per  Curiam:  This  action  was  commenced  by  Hannah 
Hart  and  Leopold  Hart,  the  parents  of  Nathan  Hart, 
who  fell  from  a  passenger-train  operated  by  the  de- 
fendant and  was  killed. 

The  facts  developed  at  the  trial  are  substantially  as 
follow:  The  deceased  got  upon  the  train  at  Kansas 
City,  Mo.  He  had  been  a  traveling  salesman  for  about 
fifteen  years,  and  was  familiar  with  railroad  travel 
generally,  and  with  this  train  in  particular.  His  brother 
was  with  him  upon  this  occasion ;  they  were  going  to 
Springfield,  Mo.  The  train  was  what  is  known  as  a 
"full,  or  solid,  vestibule  train,"  which  means  that  the 
platform  of  each  coach  is  enclosed  with  a  vestibule.  On 
the  train  in  question,  when  the  vestibules  were  all 
closed,  a  person  could  walk  with  safety  from  one  end  of 
the  train  to  the  other  in  an  enclosed  passage-way.  The 
deceased  and  his  brother  were  seated  in  the  middle 
compartment  of  the  smoking-car.  The  train  left  Kan- 
sas City  after  night.  Its  first  stop  was  at  Paola.  Soon 
after  leaving  Paola  the  brother,  who  had  been  asleep, 
discovered  that  the  deceased  was  not  in  his  seat,  and  a 
search  was  made  for  him.  He  could  not  be  found. 
Every  vestibule  door  was  closed  except  one  in  the  front 
end  of  the  smoker,  next  to  the  baggage-car,  which  was 
open.  The  next  morning  the  mangled,  lifeless  body  of 
the  deceased  was  found  at  the  side  of  the  track  near 
Fontana.  It  was  the  custom  of  the  railroad  company 
to  keep  all  vestibule  doors  closed  while  the  train  was 
between  stations.  Just  when  the  deceased  left  his  seat, 
and  for  what  reason,  is  unknown.  When,  where  and 
how  his  body  got  where  it  was  found  is  not  known. 
When,  where  and  by  whom  the  vestibule  door  waa 
opened  is  mere  conjecture.     So  far  as  the  evidence 
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shows,  the  deceased  was  in  the  possession  of  all  his 
ordinary  faculties  and  in  good  health.  Before  the  train 
reached  Paola  the  deceased  visited  the  water-tank  fre- 
quently, as  though  feverish  or  thirsty.  Any  one  fa- 
miliar with  a  vestibule  train  could  open  a  door  as  the 
one  upon  this  train  was  opened.  That  vestibule  was  not 
lighted  except  as  the  light  shone  in  through  the  glass  in 
the  closed  door  of  the  smoking-car. 

Upon  these  facts  the  district  court  sustained  a  de- 
murrer to  the  evidence,  and  the  plaintiffs  prosecute 
error. 

Before  the  plaintiffs  could  recover  from  the  defend- 
ant they  must  have  produced  testimony  sufficient  to 
establish  prima  facie  that  the  defendant  was  guilty  of 
negligence  which  caused  the  death  of  their  son.  The 
only  act  of  negligence  on  the  part  of  the  defendant 
which  has  been  suggested  is  that  the  door  of  the  vesti- 
bule was  open.  But  the  testimony  is  absolutely  silent 
as  to  when,  where  or  how  that  door  was  opened.  It" 
has  been  urged  that  but  two  agencies  can  be  supposed 
to  be  responsible  for  this — ^the  negligent  conduct  of  the 
defendant's  employees,  and  the  deceased  himself.  The 
deceased  must  be  excluded,  because  he  can  not  be  im- 
puted with  the  intent  to  commit  suicide,  and  then  noth- 
ing remains  but  the  negligence  of  the  defendant.  The 
evidence,  however,  does  not  suggest  these  conditions 
exclusively.  The  deceased  made  such  frequent  visits 
to  the  Water-tank  as  to  attract  the  attention  of  his 
brother,  who  testified  to  it. '  This,  being  in  midwinter, 
would  justify  the  assumption  that  the  deceased  was  un- 
comfortably warm,  perhaps  feverish,  and  to  obtain  re- 
lief from  the  warm,  stifling  air  which  is  often  found  in 
a  smoking-car  at  night  he  may  have  gone  to  the  vesti- 
bule in  question,  and  in  opening  the  door  to  get  fresh  air 
lost  his  balance  by  a  sudden  lurch  of  the  train  and  acci- 
dentally fell  out.  This,  of  course,  is  mere  conjecture, 
and  only  serves  to  show  the  extent  to  which  specula- 
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tion  may  run,  where  there  are  no  facts  by  which  it  ia 
guided  or  limited. 

The  evidence  here  presents  no  facts  upon  which  it 
can  be  safely  assumed  that  the  deceased  lost  his  life  be-^ 
cause  of  any  negligence  upon  the  part  of  the  defendant^ 
and  therefore  the  judgment  of  the  district  court  is  af-^ 
firmed. 


The  City  of  Paola  v.  William  Z.  Garman  et  ux. 

No.  16.098. 

Watercourse — Findings,    The  findings  of  fact  hdd  to  show  the 
non-existence  of  a  watercourse. 

Error  from  Mian^i  district  court;  S.  D.  Scott,  judge 
vro  tern.   Opinion  filed  July  8, 1909.   Affirmed. 

B.  T.  Riley,  for  the  plaintiff  in  error. 

Lane  &  Lane,  and  S.  J.  Shively,  for  the  def endanta 
in  error. 

Per  Curiam:  The  city  of  Paola  brought  suit  to  en- 
join the  obstruction  of  an  alleged  natural  watercourse. 
The  defendants  own  and  occupy  as  their  residence  three 
lots  in  the  city  of  Paola,  through  which  the  city  claima 
there  is  a  natural  watercourse.  It  also  claims  that  the 
defendants  have  wrongfully  obstructed  the  same, 
thereby  diverting  the  water  from  its  usual  channel 
and  causing  it  to  accumulate  in  one  of  the  streets.  The 
court  made  findings  of  fact  and  conclusions  of  law,  and 
denied  the  injunction.  Judgment  was  rendered  in  favor 
of  the  defendants  for  costs.  The  plaintiff  complains, 
and  has  brought  the  cause  here  upon  the  findings,  with- 
out evidence,  contending  that  the  findings  as  a  whole 
entitle  it  to  a  judgment.    The  court,  however,  made  two* 
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findings  which  seem  to  conclude  the  plaintiff.     They 
are  as  follow : 

"  ( 11 )  The  water  which  flows  along  the  depression  or 
in  the  ditch  through  defendants'  lots  is  wholly  surface- 
water  at  this  time." 

"(22)  That  the  depression  or  ditch  mentioned  and 
described  in  these  findings,  over  and  through  which 
water  flows  after  a  rain  or  from  melting  snows,  where 
it  crosses  the  lots  of  the  defendants,  is  not  a  natural 
watercourse." 

From  these  facts  it  necessarily  followed  that  the  de- 
fendants were  entitled  to  judgment,  since  the  owner 
of  land  may  prevent  surface-water  from  coming  on  his 
premises.  (Palmer  v.  WaddeU,  22  Kan.  352;  A.  T.  <fe 
S.  F.Rld.  Co.  V.  Hammer,  22  Kan.  763;  Gibhs  v.  Will- 
iama,  25  Kan.  214;  K.  C.  &  E.  Rid.  Co.  v.  Riley,  33 
Kan.  374.) 

The  plaintiff,  however,  contends  that  other  findings 
show  conclusively  that  the  waterway  in  question  is  a 
natural  watercourse.  The  court  made  very  full  and 
complete  findings,  but  we  have  been  unable  to  discover 
any  which  is  not  in  harmony  with  those  we  have  quoted^ 
to  the  effect  that  the  water  complained  of  is  surface- 
water  and  that  the  ditch  or  depression  is  not  a  natural 
watercourse. 

It  is  also  claimed  that  the  court  erred  in  denying 
plaintiff's  motion  to  change  or  modify  certain  findings 
of  fact  and  in  refusing  to  make  other  findings.  As  none 
of  the  evidence  is  before  us  these  claims  of  error  can 
not  be  considered.    The  judgment  is  affirmed. 
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Flora  A.  Wolfe  v.  A.  W.  Cole. 

No.  16.108. 

Adverse  Possession — Evidence,  The  evidence  held  to  support 
a  finding  that  a  4iitle  had  not  been  acquired  by  adverse  pos- 
session. 

Error  from  Ellis  district  court;  Jacob  C.  Ruppen- 
THAL,  judge.     Opinion  filed  July  3,  1909.     Affirmed. 

A,  D.  Gilkeson,  for  the  plaintiff  in  error. 
Harry  L.  Pestana,  for  thje  defendant  in  error. 

Per  Curiam :  This  is  an  action  to  recover  a  strip  of 
land  not  included  in  an  instrument  of  conveyance  but 
claimed  to  have  been  acquired  by  adverse  possession. 
The  trial  court  determined  upon  the  testimony  that 
the  plaintiff  in  error  had  not  held  such  possession  or 
exercised  such  dominion  over  the  strip  for  the  neces- 
sary period  as  would  give  her  a  title.  The  decision  of 
the  court  rests  upon  disputed  evidence,  but  as  there 
appears  to  be  sufficient  to  support  the  general  finding 
the  judgment  is  affirmed. 


C.  L.  DAvrosoN  V.  James  E.  McNair  et  al. 

No.  16,187. 

Limitation  op  Actions — Tolling  the  Statute — Absence  from  the 
State,  The  evidence  held  not  to  establish  the  absence  of  a 
mortgagor  from  the  state  so  as  to  toll  the  statute  of  limita- 
tions. 

Error  from  Meade  district  court;  GORDON  L.  FiNLEY, 
judge.    Opinion  filed  July  8,  1909.    Affirmed. 

Francis  C.  Price,  for  the  plaintiff  in  error. 

H.  Llewelyn  Jones,  for  the  defendants  in  error. 
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Per  Curiam:  This  action  was  brought  to  recover 
judgment  upon  a  promissory  note  and  to  foreclose  a 
mortgage  given  to  secure  its  payment.  The  note  was 
due  February  1,  1891.  This  action  was  commenced 
October  16,  1906,  more  than  fifteen  years  afterward. 
The  petition,  to  avpid  the  statute  of  limitations,  alleged 
that  the  maker  of  the  note  and  mortgage  had  been  ab- 
sent from  the  state  of  Kansas  ever  since  1892. 

Defendant  James  E.  McNair  had  succeeded  to  the 
jights  of  the  former  owner  and  mortgagor,  and  was 
contesting  the  foreclosure  of  the  mortgage.  In  his  an- 
swer he  filed  a  general  denial,  and  also  affirmatively 
pleaded  the  five-year  statute  of  limitation. 

The  burden  of  proof  was  upon  the  plaintiff  to  estab- 
lish the  averments  of  his  petition  concerning  the  ab- 
sence of  the  mortgagor  from  the  state,  for  without 
such  allegation  it  did  not  state  a  cause  of  action.  When 
the  case  was  called  for  trial  the  plaintiff  produced  the 
note  and  mortgage,  and  rested.  McNair  then  de- 
murred to  the  evidence.  The  court  overruled  the  de- 
murrer for  the  reason  that  McNair  had  himself  pleaded 
the  statute  of  limitation,  upon  which  the  plaintiff  had 
formed  an  issue  by  a  general  denial.  To  establish  his 
answer  McNair  then  produced  the  depositions  of  the 
mortgagor  and  his  mother,  and  these  constitute  the 
only  testimony  in  the  case.  The  plaintiff  appropri- 
ated this  testimony,  and  insists  that  it  establishes  the 
absence  of  the  mortgagor  from  the  state  for  the  time 
necessary  to  remove  the  apparent  bar  of  the  statute. 
The  district  court  found  in  favor  of  the  defendants, 
whether  on  the  ground  that  the  evidence  established 
the  presence  of  the  mortgagor  within  the  state  or  be- 
cause it  failed  to  establish  his  absence  does  not  appear. 

We  have  carefully  examined  both  depositions  and 
are  unable  to  say  that  they  establish  anything  con- 
cerning the  whereabouts  of  the  mortgagor  during  the 
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time  since  February  1, 1891.  They  do  not,  as  we  think, 
establish  the  absence  of  the  mortgagor  from  the  state 
for  a  time  sufficient  to  satisfy  the  statute,  and  there- 
fore the  judgment  of  the  district  court  is  affirmed. 


T.  A.  Cunningham  v.  R.  W.  Bjll  et  al.,  as 
Partners,  etc. 

No.  16,140. 

Contracts — Penalty — Liquidated  Damages,  A  stipulation  in  a 
contract  held  to  provide  for  a  penalty  and  not  for  liquidated 
damages. 

Error  from  Jackson  district  court;  Marshall  Gep- 
HART,  judge.    Opinion  filed  July  3,  1909.    Affirmed. 

Horace  M.  Baldmn,  for  the  plaintiflf  in  error. 
A.  E.  Crane,  E.  D.  Woodbum,  and  F.  T.  Woodbum, 
for  the  defendants  in  error. 

Per  Curiam:  The  contract  upon  which  this  action 
was  brought  provided  for  a  penalty  in  case  of  breach 
and  not  for  stipulated  damages.  The  principles  of  law 
governing  the  case  are  fully  stated  and  well  illustrated 
in  the  following  decisions  of  this  court :  St.  L,  &  S.  F. 
Ely.  Co.  V.  Shoemaker,  27  Kan.  677 ;  Heatwole  v.  Gor- 
reU,  35  Kan.  692;  Condon  v.  Kemper,  47  Kan.  126; 
Land  Co.  v.  Barton,  51  Kan.  554 ;  Davidson  v.  Hughes, 
76  Kan.  247;  Railroad  Co.  v.  Gaha,  78  Kan.  432;  Bank 
V.  Burlington,  79  Kan.  797.) 

The  judgment  of  the  district  court  is  affirmed. 
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The  State  op  Kansas,  ex  rel.  Edgar  Roberts,  as       \s2    mI 
County  Attorney,  etc.,  v.  H.  V.  Lawrence,  as  County 
Treasurer,  etc. 

No.  16,896. 

1.  Office  and  Officers  —  Violation  of  Duty  —  Injunction.  In- 
junction by  the  state  hdd  to  be  a  proper  remedy  to  prevent  a 
violation  of  duty  by  a  public  officer. 

2.  General    Deposit    of    Public    Funds  —  Authority    of 

County  Treasurer.  A  county  treasurer  held  to  have  no  au- 
thority to  place  public  funds  on  general  deposit  in  a  bank  not 
designated  by  the  county  commissioners  as  a  depositary. 

Error  from  Finney  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  July  9,  1909.  Re- 
versed. 

Edgar  Roberts,  for  the  plaintiff  in  error. 
Hoskinson  &  Hoskinson,  for  the  defendant  in  error. 

Per  Curiam:  In  February,  1909,  an  action  was 
brought  in  the  name  of  the  state,  on  the  relation  of 
the  county  attorney,  to  enjoin  the  county  treasurer  of 
a  county  of  less  than  25,000  inhabitants  from  making 
a  general  deposit  of  public  moneys  in  a  bank  which 
had  not  been  designated  as  a  depositary  by  the  county 
commissioners.  The  material  facts  were  agreed  to, 
and  relief  was  refused  on  the  grounds  that  injunction 
was. not  a  proper  remedy  and  that  the  treasurer  had 
a  right  to  make  such  deposit.  The  plaintiff  prosecutes 
error. 

The  state  may  maintain  injunction  against  a  public 
officer  to  restrain  him  from  a  violation  of  his  official 
duty,  although  other  remedies  may  be  open,  and  he 
may  have  given  a  sufficient  bond.  It  has  an  interest  in 
seeing  that  the  will  of  the  legislature  is  not  disre- 
garded, and  need  not,  as  an  individual  plaintiff  must, 
show  grounds  of  fearing  more  specific  injury.    {The 


Digitized  by  VjOOQ IC 


708  SUPREME  COURT  OF  KANSAS. 

The  State  y.  Lawrence. 

State  V.  Kansas  City,  60  Kan.  518.)    See,  also,  State, 
ex  rel,  v.  Metschan,  32  Ore.  372,  where  it  was  said : 

'This  is  a  suit  by  the  state  in  its  sovereign  capacity, 
as  the  guardian  of  the  rights  of  the  people,  instituted 
by  its  executive  law  officer,  and  can,  in  our  opinion,  be 
maintained  without  showing  any  special  injury  to  the 
state.  ...  It  is  enough  that  the  threatened  dispo- 
sition is  in  violation  of  the  will  of  the  people,  as  ex- 
pressed in  the  supreme  law  of  the  land.  ...  A 
sufficient  injury,  therefore,  to  enable  the  state  in  its 
sovereign  capacity  to  call  upon  a  court  of  equity  for 
relief  is  shown  whenever  it  is  made  to  appear  that 
public  funds  are  about  to  be  applied  to  a  use,  for  a 
purpose,  or  at  a  place  prohibited  by  the  constitution." 
(Pages  384-386.) 

In  1874  the  legislature  enacted  a  law  (Gen.  Stat. 
1901,  §  1702),  which  is  still  in  force,  making  it  a  pub- 
lic offense  for  a  county  treasurer  to  "loan  to  any  corpo- 
ration, company  or  individual,  or  .  .  .  permit  any 
corporation,  company  or  individual  to  use  any  public 
money  coming  into  his  possession  or  under  his  con- 
trol ...  by  virtue  of  his  official  position."  In 
Lowry  v.  Polk  County,  51  Iowa,  50,  it  was  held  that  a 
general  deposit  of  funds  in  a  bank  amounted  to  a  loan, 
inasmuch  as  the  title  to  the  money  passed  and  the  re- 
lation of  debtor  and  creditor  was  created.  This  deci- 
sion was  overruled  in  Hunt  v.  Hopley,  120  Iowa,  695. 
(See,  also,  5  Words  &  Ph.  Jud.  Def.  p.  4198;  AMiftone  v. 
Ames,  et  al.,  9  S.  Dak.  74 ;  State  v.  Midland  State  Bank, 
52  Neb.  1.)  The  Kansas  statute,  however,  while  pro- 
hibiting a  loan  of  public  funds,  goes  further  and  for- 
bida  the  treasurer  to  permit  any  corporation  to  use  any 
public  money  coming  under  his  control.  For  a  county 
treasurer  to  place  public  money  in  a  bank  on  general 
deposit  is  to  permit  the  bank  to  use  it,  and  is  within 
the  prohibition  of  the  statute.  The  rigor  of  this  jm-o- 
vision  was  soon  modified  by  requiring  the  treasurers 
of  the  larger  counties  to  deposit  all  public  money  in  a 
bank  to  be  designated  by  the  board  of  county  commis- 
sioners.   (Laws  1876,  ch.  78,  now  replaced  by  section 
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1703  of  the  General  Statutes  of  1901.)  Later  a  similar 
act  was  passed  (Laws  of  1887,  ch.  131)  for  the  smaller 
counties,  the  depositary  being  required  to  be  at  the 
coimty-seat.  In  1897  (Laws  1897,  ch.  94)  this  require- 
ment was  changed  so  that  the  bank  might  be  anywhere 
in  the  state,  and  at  the  same  time  (by  the  substitu- 
tion of  the  word  "may"  for  "shall")  the  use  of  the  de- 
positary was  made  optional  with  the  treasurer,  ap- 
parently, in  order  that  if  it  was  in  another  county  he 
might  Tetain  so  much  cash  in  his  own  hands  as  con- 
venience should  suggest.  No  further  change  was  made 
until  after  the  judgment  was  rendered  m  this  action, 
although  since  then  the  mandatory  expression  has  been 
restored  and  the  requirement  has  been  made  that  the 
bank  designated  shall  be  located  within  the  county. 
(Laws  1909,  ch.  101.) 

It  appears  that  the  county  commissioners  had  named 
two  other  banks  as  depositaries,  but  the  defendant 
maintains  that  the  bonds  they  had  given  were  not  suffi- 
cient in  amount  to  justify  him  in  placing  the  public 
funds  with  them.  Any  controversy  in  that  regard  has 
no  place  in  this  proceeding.  Under  the  statute  as  it 
then  existed  the  treasurer  was  not  required  to  deposit 
the  public  money  in  the  banks  selected  by  the  county 
board,  but  he  had  no  authority  to  make  a  general  de- 
posit in  another  bank  of  his  own  selection.  The  law 
has  at  all  times  entrusted  to  the  conunissioners  and 
not  to  the  treasurer  the  matter  of  placing  public  funds 
where  they  will  draw  interest  and  of  fixing  the  rate 
to  be  paid. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  directions  that  the  defendant  be  enjoined  from 
placing  any  public  funds  on  general  deposit  in  a  bank 
not  designated  by  the  county  commissioners. 
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The  State  of  Kansas,  ex  rel.  Chiles  C.  Coleman,  as 
Attorney-general,  v.  The  City  of  Pittsburg  et  al. 

No.  1S,278. 
SYLLABUS  BY  THE  COURT. 

Contempt — Attempt  to  Defeat  the  Purpose  of  an  Order — Parties 
— Firths.  The  court  rendered  a  final  judgment  ousting  a  city 
from  the  exercise  of  the  unwarranted  power  of  in  effect 
licensing  the  sale  of  intoxicating  liquors  under  the  guise  of 
collecting  fines  by  simulated  prosecutions  for  the  violation  of 
the  prohibitory  law.  To  evade  the  effect  of  the  judgment  a 
nimiber  of  saloon-keepers  raised  a  fund  from  which  they  for  a 
time  paid  the  salaries  of  some  of  the  city's  officers  and  em- 
ployees. Held,  that  all  concerned  in  ^e  carrying  out  of  this 
arrangement,  whether  or  not  they  are  to  be  regarded  as  hav- 
ing violated  an  injunction  directed  against  them,  are  guilty  of 
contempt  of  court  in  virtue  of  their  having  attempted  to  de- 
feat the  purpose  of  the  judgmoit. 

Original  proceeding  for  contempt.  Opinion  filed 
October  9,  1909.    Defendants  adjudged  guilty. 

Fred  S.  Jackson,  attorney-general,  John  Marshall, 
assistant  attorney-general,  and  Charles  D.  Shukers, 
special  assistant  attorney-general,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  In  1906  an  action  was  brought  in  this 
court  in  the  name  of  the  state  on  the  relation  of  the 
attorney-general  against  the  city  of  Pittsburg  to  put  an 
end  to  the  unlawful  practice  alleged  to  exist  there  of  in 
effect  licensing  the  sale  of  intoxicating  liquors,  under 
the  guise  of  collecting  at  regular  intervals  fines  for  the 
infraction  of  the  prohibitory  law.  A  commissioner 
was  appointed,  who  filed  a  report  May  13,  1907,  sus- 
taining the  allegations  of  the  petition.  A  final  judg- 
ment was  rendered  July  5,  1907,  ousting  the  city  from 
the  exercise  of  the  unwarranted  power  of  deriving  a 
revenue  from  the  liquor  traffic,  and  forbidding  all  mu- 
nicipal officers  and  agents  from  engaging  in  the  prac- 
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tice  referred  to.  (The  State  v.  Pittsburg,  77  Kan.  848.) 
In  November,  1907,  the  attorney-general  filed  affidavits 
stating  that  certain  officers  of  the  city  and  others  were 
engaged  in  conduct  the  purpose  and  effect  of  which 
was  to  nullify  or  evade  the  force  of  such  judgment. 
Citations  were  issued  against  and  served  upon  the  per- 
sons nam^,  and  formal  accusations  were  filed  charging 
them  with  contempt  of  court.  They  answered  denying 
the  charges,  and  a  commissioner  was  appointed  to  take 
evidence  and  make  findings  upon  the  issues  so  joined. 
The  report  of  the  commissioner  shows  these  facts, 
among  others : 

The  city  council  appropriated  no  money  for  the  pay- 
ment of  policemen  or  firemen  for  the  months  of  June, 
July,  August,  September,  October  and  November,  1907. 
By  the  contributions  of  a  number  of  saloon-keepers 
during  these  months  a  fund  was  raised  which  was 
placed  in  the  control  of  one  Frank  Linski,  a  resident  of 
Pittsburg  who  was  engaged  in  the  wholesale  liquor 
business  in  Missouri.  The  contributors  referred  to 
themselves  as  the  members  of  a  lodge,  and  to  Linski  as 
its  treasurer,  but  such  organization  as  existed  had  no 
other  purpose  than  the  collection  and  disbursement  of 
this  fund.  Linski  paid  the  salary  of  the  police  judge 
and  of  the  policemen  and  firemen  out  of  this  fund  for 
several  months,  taking  from  them  in  some  instances 
purported  assignments  of  their  claims  against  the  city; 
at  other  times  taking  mere  receipts. 

Even  this  bare  outline  sufficiently  establishes  what 
the  detailed  evidence  confirms — ^that  all  the  parties  to 
the  transactions  referred  to  were  engaged  in  an  at- 
tempt to  evade  the  court's  order  and  to  render  its  judg- 
ment ineffectual.  That  they  are  liable  to  punishment 
for  contempt  is  too  clear  to  require  extended  discussion. 

"Where  the  mandate  of  the  court  has  been  violated  in 
spirit  as  well  as  in  letter,  the  court  will  not  permit  the 
general  terms  of  the  writ  to  be  controlled  or  restricted 
by  reference  to  the  particular  nature  of  the  grievance. 
Nor  will  the  court  permit  defendants  to  evade  respon- 
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sibility  for  violating  an  injunction  by  doing  through 
subterfuge  that  which,  while  not  in  terms  a  violation^ 
yet  produces  the  same  effect  by  accomplishing  substan- 
tially that  which  they  were  enjoined  from  doing."  (2 
High,  Injunc,  3d  ed.,  §  1483.) 

True,  the  contemnors  were  not  parties  to  the  original 
action,  but  this  is  not  necessary.  (22  Cyc.  1012 ;  The 
State  V.  Cutler,  13  Kan.  131.)  The  order  against  the 
city  necessarily  operated  upon  individuals.  It  ran  in 
terms  against  any  officers  or  agents.  Unofficial  per- 
sons who  acted  in  behalf  of  the  city  were  none  the  less 
its  agents  in  this  respect  because  they  were  not  for- 
mally employed  for  this  purpose.  (Hamilton  v.  Dia^ 
mond  Drill  &  Machine  Co.,  69  C.  C.  A.  532,  137  Fed. 
417.)  No  official  notice  of  the  order  was  necessary.  If 
actual  notice  was  not  inferable  from  the  publicity  of  the 
proceedings,  knowledge  of  the  rendition  of  the  judg- 
ment follows  from  the  efforts  made  to  evade  it,  which 
had  no  other  possible  purpose.  Whether  or  not  all  who 
participated  in  these  efforts  are  to  be  regarded  as  hav- 
ing violated  an  injunction  directed  against  them,  they 
are  guilty  of  contempt  of  court  in  virtue  of  their  having 
attempted  by  artifice  and  evasion  to  render  the  judg- 
ment nugatory,  an  act  as  plainly  contemptuous  toward 
the  court  as  an  interference  with  its  process  would  be. 
(9  Cyc.  20;  United  States  v.  Shipp,  203  U.  S.  563.) 

"It  is  entirely  consonant  with  reason,  and  necessary 
to  maintain  the  dignity,  usefulness  and  respect  of  a 
court,  that  any  person,  whether  a  party  to  a  suit  or  not, 
having  knowledge  that  a  court  of  competent  jurisdic- 
tion has  ordered  certain  persons  to  do  or  to  abstain 
from  doing  certain  acts,  can  not  intentionally  interfere 
to  thwart  the  purposes  of  the  court  in  making  such  or- 
der. Such  an  act,  independent  of  its  effect  upon  the 
rights  of  the  suitors  in  the  case,  is  a^flagrant  disrespect 
to  the  court  which  issues  it,  and  an  unwarrantable  in- 
terference with  and  obstruction  to  the  orderly  and 
effective  administration  of  justice,  and  as  such  is  and 
ought  to  be  treated  as  a  contempt  of  the  court  which 
issued  the  order."    (In  re  Reese,  47  C.  C.  A.  87,  90.) 
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This  proposition  was  thus  applied  in  Garrigan  v^ 
United  States,  89  C.  C.  A.  494: 

^  "As  it  is  neither  charged  nor  proven  that  the  plain- 
tiff in  error  was  one  of  the  parties  enjoined,  he  is  not 
chargeable  for  breach  or  violation  of  the  injunction,  in 
the  well-recognized  sense  of  those  terms  applicable  to 
parties.  He  was  bound,  alike  with  other  members  of 
the  public,  to  observe  ite  restrictions  when  known,  to 
the  extent  that  he  must  not  aid  or  abet  its  violation  by 
others,  nor  set  the  known  command  of  the  court  at  de- 
fiance, by  interference  with  or  obstruction  of  the  ad- 
ministration of  justice;  and  the  power  of  the  court  to 
proceed  against  one  so  offending  and  punish  for  con- 
temptuous conduct  is  inherent  and  indisputable." 
(Page  498.) 

It  remains  to  consider  the  penalty  to  be  assessed 
against  each  of  the  persons  found  guilty  of  contempt. 
Of  those  now  before  the  court  who  were  engaged  in 
carrying  out  the  device  to  evade  its  mandate  Frank 
Linski  bore  the  chief  responsibility,  and  it  is  natural 
and  proper  that  he  should  bear  the  largest  measure  of 
punishment.  Of  him  the  conmiissioner  pertinently 
says: 

"By  reason  of  the  fact  that  the  defendant  Frank 
Linski  was  an  honest  man  and  could  be  trusted  with 
the  money,  he  had  the  unsolicited  honor  of  being  chosen 
as  custodian  and  disbursing  agent  of  the  funds  col- 
lected under  the  aforesaid  arrangement ;  and  it  may  be 
added  that  he  was  very  reluctant  to  perform  the  service, 
and  only  consented  when  assured  by  the  very  first  men 
of  the  city  that  everything  had  been  fixed  up  and  there 
would  be  no  trouble,  and  this  last  assurance,  while  it 
should  be  considered  in  palliation  of  Linski's  offense,  at 
the  same  time  seems  to  bring  home  to  him  the  matter 
of  notice  and  knowledge  of  the  judgment  and  order  of 
the  court,  as  that  was  the  very  thing,  and  the  only 
thing,  that  was  in  the  minds  of  all  who  talked  about 
having  been  in  Topeka  or  were  going  to  Topeka  to  fix 
things.  There  was  nothing  else  to  fix ;  people  who  told 
Linski  that  they  had  fixed  things,  or  would  fix  things, 
at  Topeka,  knew  that  there  was  nothing  that  they  or 
any  one  else  could  fix,  and  all  that  kind  of  talk  by  men 
who  did  know  better  to  men  who  did  not  know  better 
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was  all  a  part  of  the  general  scheme  to  keep  the  money 
coming  in  in  utter  violation  of  the  judgment  and  order 
of  the  court." 

A  fine  of  $1000  will  be  imposed  upon  him.  Next  to 
him  the  other  contributors  to  the  fund  are  deemed  the 
most  serious  offenders,  and  a  fine  of  $500  will  be  as- 
sessed against  each  of  them.  They  are:  Adam  Kaz- 
mierski,  Peter  Barani,  •W.  S.  Stroud,  John  Simion, 
Joseph  Valentine,  John  Welch,  Pete  Comiskey,  Simon 
Wimsberger^  A.  N.  Stroud,  John  Tangye,  B.  W.  Brown, 
and  W.  H.  Conlon.  The  police  judge,  J.  E.  Holden,  was 
not  shown  to  have  taken  part  in  the  objectional  transac- 
tion further  than  by  receiving  his  own  salary  from  the 
saloon-keepers.  His  fine  will  be  fixed  at  $100.  The 
policemen,  being  specially  charged  with  the  enforce- 
ment of  the  law,  should  properly  incur  a  greater  pen- 
alty for  its  violation  than  the  firemen.  Their  fine  will 
be  made  $50  each,  and  that  of  the  firemen  $25  each. 
The  policemen  concerned  are :  S.  M.  Lawler,  E.  T.  Car- 
ter, E.  M.  King,  J.  E.  Walker,  J.  J.  Leemaster,  Charles 
M.  Fisher,  and  Charles  Phillips.  The  firemen  are: 
T.  W.  Howe,  J.  T.  Atkinson,  Marion  Robertson,  George 
White,  William  Doss,  F.  0.  Robinson,  Peter  Cordray, 
and  Walter  StanfiU.  Pajonent  of  these  fines  will  be  en- 
forced by  commitment  to  the  county  jail  of  Shawnee 
county. 
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Bertha  E.  Iman,  as  Administratrix,  etc.,  v.  The  Mis- 
souri Pacific  Railway  Company. 

No.  16.147. 
SYLLABUS  BY  THE  COURT. 

-RAiiiU)ADS  —  Defective  Appliances  —  Injury  to  Employee  —  De- 
murrer to  Petition,  A  petition  which  in  substance  alleges 
that  the  injury  complained  of  was  caused  wholly  by  the  negli- 
gemt  manner  in  which  the  defendant  maintain^  its  road-bed, 
track  and  switches  at  the  place  where  the  accident  occurred, 
by  not  having  the  frog  of  the  switch  and  the  guard-rail 
blocked,  and  that  therein  the  defendant  failed  to  use  ordinary 
care  for  the  protection  of  its  employees,  states  a  cause  of 
action  as  against  a  g^ieral  demurrer. 

Error  from  Franklin  district  court;  Charles  A. 
:Smart,  judge.  Opinion  filed  October  9,  1909.  Re- 
versed. 

F.  B.  Dawes,  and  R.  C.  Miller,  for  the  plaintiff  in 
error. 

B.  P.  Waggener,  and  W.  P.  Waggener,  for  the  de- 
fendant in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  plaintiff  in  error  filed  her  petition  in 
the  district  court  of  Franklin  county,  which,  omitting 
the  title,  reads : 

"Plaintiff  for  a  cause  of  action  against  the  above- 
named  defendant  states : 

"That  on  the  9th  day  of  November,  1907,  at  the  town 
or  city  of  Pomona,  in  Franklin  county,  state  of  Kansas, 
William  L.  Iman  departed  this  life ;  that  at  the  time  of 
his  death  he  was  an  inhabitant  and  resident  of  the 
•county  of  Miami,  state  of  Kansas,  and  was  the  owner 
and  possessor  of  certain  personal  property  in  said 
Miami  county. 

"Plaintiff  further  states  that  on  the  21st  day  of  No- 
vember, 1907,  she,  who  was  then  and  is  now  the  widow 
of  the  said  William  L.  Iman,  deceased,  was  duly  ap- 
pointed and  duly  qualified  as  the  administratrix  of  the 
estate  of  the  said  William  L.  Iman,  by  the  probate  court 
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of  Miami  county,  Kansas,  and  at  the  time  of  the  filing 
of  this  petition  she  is  the  duly  appointed,  qualified  and 
acting  administratrix  of  the  estate  of  the  said  William 
L.  Iman,  deceased. 

"Plaintiff  further  states  that  at  his  death  the  said 
William  L.  Iman  left  the  following-named  heirs,  all  of 
whom  are  now  living,  at  the  time  of  filing  this  petition, 
viz.,  this  plaintiff  (his  widow)  and  a  son,  Emery  V. 
Iman,  about  one  year  old. 

"Plaintiff  further  alleges  that  the  Missouri  Pacific 
Railway  Company  is  a  corporation  doing  business  in 
the  state  of  Kansas,  and  maintains  and  operates  a  line 
of  railway  extending  from  Kansas  City,  in  the  state  of 
Missouri,  into  and  across  the  state  of  Kansas,  into  the 
state  of  Colorado,  and  for  all  purposes  of  business  is  a 
citizen  of  the  state  of  Kansas ;  that  a  line  of  said  de- 
fendant's railway  system  extends  into  and  across  this, 
Franklin  county,  Kansas;  that  on  the  9th  day  of  No- 
vember, 1907,  and  at  the  time  of  filing  this  petition, 
the  said  defendant  maintained  stations  and  station 
agents  on,  and  operated  passenger-  and  freight-trains 
over,  its  said  line  of  railway  extending  through  this 
county. 

"Plaintiff  further  states  that  on  the  said  day  of  No- 
vember, 1907,  and  for  about  two  months  prior  thereto, 
her  decedent,  the  said  William  L.  Iman,  was  in  the  em- 
ploy of  said  defendant  as  a  brakeman  on  freight- 
trains;  that  prior  to  November  9,  1907,  his  run  was 
from  Osawatomie  to  Kansas  City  and  return ;  that  No- 
vember 9,  1907,  the  defendant  for  the  first  time  sent 
plaintiff's  said  decedent  on  a  run  west  from  Osawatomie 
to  Council  Grove,  as  a  brakeman  on  a  freight-train; 
that  at  Pomona,  in  Franklin  county,  Kansas,  on  the 
said  9th  day  of  November,  1907,  at  about  7  o'clock 
p.  M.,  being  dark,  plaintiffs  said  decedent,  William  L. 
Iman,  while  in  the  proper  and  ordinary  discharge  of 
his  duties  as  such  brakeman,  and  while  attempting  to 
cross  the  defendant's  railway  track,  for  the  purpose  of 
reaching  the  other  side  of  the  track  to  gain  a  position 
from  which  he  could  signal  the  defendant's  engineer, 
who  was  on  the  defendant's  locomotive  which  propelled 
and  operated  the  defendant's  freight-train,  and  while 
the  plaintiff's  said  decedent  and  the  other  members  of 
said  train  crew  was  engaged  in  switching  cars  at  said 
place,  caught  his  fdot  in  the  frog  of  the  switch  in  de- 
fendant's line  of  railway,  and  on  account  of  the  sole  of 
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his  shoe  catching  under  the  flanges  of  the  rails  he  was 
unable  to  extricate  his  foot  before  he  was  caught  by  a 
portion  of  said  freight-train  that  was  then  being  backed 
up  for  the  purpose  of  being  coupled  to  other  cars  then 
and  there  standing  on  defendant's  track ;  that  the  said 
cars  that  were  being  backed  knocked  said  decedent 
down  on  the  track,  ran  over  him,  crushing  and  man- 
gling his  body  and  instantly  killing  said  decedent ;  that 
the  death  of  decedent  was  then  and  there  wholly  caused 
by  the  negligent  manner  in  which  defendant  main- 
tained its  road-bed,  track  and  switch  at  said  point,. by 
not  having  the  frog  of  the  switch  and  guard-rail 
blocked,  where  the  rails  come  close  together,  so  an  em- 
ployee's foot,  while  engaged  in  operating  its  trains, 
could  not  get  caught  under  the  flanges  of  the  rails; 
that  this  defendant  for  a  long  time  prior  thereto  had 
an  opportunity  to  know  and  did  know  that  the  switch 
at  said  point  was  in  a  dangerous  and  unsafe  condition ; 
that  said  decedent  did  not  know  and  did  not  have  an 
opportunity  to  know  the  unsafe  condition  of  said  switch 
and  was  without  negligence  on  his  part. 

"Plaintiff  further  states  that  the  defendant,  by  fail- 
ing to  have  the  proper  blocks  in  the  frog  of  its  switch 
between  tiie  guard-rail  and  the  other  rail  in  its  track, 
failed  to  use  ordinary  care  for  the  protection  of  its 
employees,  and  failed  to  use  the  ordinary  degree  of 
care  which  on  said  date  and  for  a  long  time  prior 
thereto  had  commonly  been  in  use  by  many  of  the 
different  railway  systems  in  the  state  of  Kansas. 

"Plaintiff  further  states  that  at  the  time  of  his  death 
decedent  was  22  years  of  age,  was  sound  mentally  and 
physically,  was  her  only  means  of  support,  and  at  the 
time  of  his  death  was  earning  about  eighty  ($80)  dol- 
lars per  month. 

"Plaintiff  further  alleges  that  the  said  defendant,  the 
Missouri  Pacific  Railway  Company,  as  aforesaid,  did 
negligently  and  carelessly  cause  the  death  of  plaintiff's 
decedent,  the  said  William  L.  Iman,  to  the  damage  of 
plaintiff  as  administratrix  as  aforesaid  in  the  sum  of 
ten  thousand  ($10,000)  dollars,  and  for  costs  of  suit 
and  other  proper  relief.  R.  C.  Miller. 

Attorney  for  Plaintiff.'' 

To  this  petition  the  defendant  filed  a  general  demur- 
rer, which  on  hearing  was  sustained,  and,  the  plaintiff 
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electing  to  stand  on  her  pleading,  judgment  was  ren- 
dered against  her  for  costs. 

The  contention  of  the  plaintiff  is  that  the  court  erred 
in  its  ruling  on  the  demurrer.  The  defendant  says  "the 
only  question  to  be  determined  is  whether  or  not  the- 
failure  on  the  part  of  the  defendant  company  to  adopt 
a  system  of  blocking  its  frogs  and  switches  is  negligence 
per  86,"  and  that  such  failure  is  not  of  itself  negligence. 

If  from  the  facts  stated  in  the  petition  it  may  clearly 
be  said  that  the  deceased  assumed  the  risk  of  danger  at 
the  time  of  his  emplojonent,  or  afterward  by  continu- 
ing in  the  emplojonent  without  objection,  knowing  of 
the  danger  from  the  unblocked  frog,  or  knowing  that 
the  frogs  and  the  guard-rails  of  the  defendant's  rail- 
road were  all  or  generally  unblocked,  then  such  assump- 
tion of  risk  would  be  a  waiver  of  the  negligence  of  the 
defendant,  if  it  be  negligence,  in  failing  to  block  the 
frog  and  the  guard-rail.  (See  Ritsh,  Adm'x,  v.  Mo. 
Pac.  Rly.  Co.,  36  Kan.  129.)  The  petition,  however, 
expressly  alleges  that  the  defendant  had  an  opportunity 
to  know  and  did  know,  and  the  deceased  had  no  oppor- 
tunity to  know  and  did  not  know,  that  the  switch  at  the 
place  of  the  accident  was  in  a  dangerous  and  unsafe 
condition. 

The  defendant  undertakes  to  draw  inferences  from 
other  allegations  of  the  petition  to  overcome  these  posi- 
tive statements.  But  the  allegation  that  deceased  had 
been  employed  as  a  brakeman  on  the  defendant's  rail- 
road between  Osawatomie  and  Kansas  City  does  not 
justify  the  inference  that  he  was  an  experienced  rail- 
road hand.  Nor  does  the  fact  that  the  switch  where 
the  accident  occurred  was  not  blocked  justify  the  in- 
ference that  none  of  the  switches  between  Osawatomie 
and  Kansas  City  was  blocked  or  that  the  defendant 
had  not  adopted  this  device  on  any  portion  of  its  sys- 
tem. At  any  rate,  under  the  liberal  rule  in  this  state 
of  construing  pleadings  attacked  by  demurrer,  infer- 
ences, unless  practically  irresistible,  are  not  indulged 
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to  overcome  positive  averments  inconsistent  therewith. 
We  conclude  that  the  petition  as  a  whole  does  not  show 
that  the  deced^it  assumed  the  risk. 

(See  Hoffmeier  v.  Railroad  Co.,  68  Kan.  831 ;  Rail- 
way Co.  V.  Bancord,  66  Kan.  81 ;  Lee  v.  Mo.  Pac.  Ry. 
Co.,  195  Mo.  400;  Rush,  Adm'x,  v.  Mo.  Pac.  Rly.  Co.,  36 
Kan.  129 ;  Southern  Pacific  Company  v.  Seley,  152  U.  S. 
145.) 

If  it  is  a  matter  of  common  knowledge  that  the  de- 
vice of  blocking  lock-rails  and  switches  is  a  beneficial 
safeguard  against  injury  to  the  employees  of  railroad 
companies  and  causes  no  considerable  hazard  to  the 
public  while  traveling  upon  the  trains,  and  that  some 
such  device  can  be  installed  without  an  unreasonable 
expenditure,  then  the  court  should  take  judicial  notice 
of  the  facts  and  declare  the  failure  to  adopt  such  device 
negligence  per  se.  Otherwise,  and  if  the  facts  are  in 
doubt,  the  court  should  not  so  declare.  It  may  be  that 
in  railroad  yards  where  there  are  many  switches  over 
which  employees  in  the  discharge  of  their  duties  have 
frequent  occasion  to  pass  at  all  hours  of  the  day  and 
night,  and  over  which  trains  do  not  usually  pass  at 
great  speed,  the  exercise  of  ordinary  care  would  re- 
quire the  company  to  block  the  frogs,  while  it  could  not 
reasonably  be  required  at  a  small  station  on  the  line. 
The  greater  the  danger  the  greater  the  care  required  is 
a  familiar  rule.  That  there  is  danger  to  trainmen  in 
passing  over  unblocked  frogs  this  and  many  other  cases 
attest.  That  the  matter  is  regulated  by  statute  in  some  - 
states  may  be  said  to  be  generally  known.  But  we  can 
not  yet  say,  under  the  bare  allegation  of  facts  pleaded 
in  this  case  and  in  the  absence  of  a  statutory  require- 
ment, that  the  omission  to  block  the  frog  in  question 
was  negligence  per  se.  It  would  seem  that  cinders, 
which  the  railroads  have  in  abundance,  might  be  util- 
ized to  safeguard  employees  without  danger  of  derail- 
ing trains.  But  this,  also,  is  a  matter  for  expert  evi- 
dence.  (See  Missouri  P.  R.  Co.  v.  Baxter,  42  Neb.  793 ; 
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Donegan  v.  Baltimore  &  N.  Y.  Ry.  Co.,  165  Fed.  869.) 
In  the  petition  it  is  alleged  that  the  death  of  de- 
ceased was  wholly  caused  by  the  failure  of  the  defend- 
ant to  have  the  frog  of  the  switch  and  the  guard-rail 
blocked,  and  that  therein  the  defendant  failed  to  use 
ordinary  care  for  the  protection  of  its  employees.  This 
presents  a  question  of  fact,  which  if  admitted  or  estab- 
lished by  evidence  should  entitle  the  plaintiff  to  judg- 
ment, and  if  denied  presents  an  issue  for  the  deter- 
mination of  a  jury.  (See  O'Neill  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  66  Neb.  638;  Richmond  &  Danville  R.  R.  Co.  v. 
Weems,  97  Ala.  270;  Hvhn  v.  The  Mo.  Pac.  Ry.  Co.,  92 
Mo.  440,  and  cases  there  cited.) 

The  order  sustaining  the  demurrer  is  reversed,  and 
the  case  is  remanded  with  instructions  to  set  aside  the 
judgment  and  to  overrule  the  demurrer. 


Anna  C.  Garten  et  al.  v.  Sarah  E.  Trobridge. 

No.  16,160. 
SYLLABUS  BY  THE  COURT. 

Demurrer — Petition — Insufficient  Facta.  Where  any  fact  or 
^'acts  essential  to  be  established  by  evidence  to  sustain  an  ac- 
tion are  entirely  omitted  from  the  petition  a  general  demurrer 
:o  such  petition  should  be  sustained,  and  the  overruling  of 
such  demurrer  is  error. 

Error  Cured  by  Trial  of  Ismie  Not  Pleaded.     When 

after  the  overruling  of  such  demurrer  the  def^idant  answers, 
although  his  answer  in  no  way  cures  the  defect  in  the  petition, 
and  upon  the  trial  both  parties  treat  the  omitted  facts  as  in 
issue  and  introduce  evidence  pro  and  con  thereon,  and  the 
issue  is  determined  by  the  judgment  of  the  trial  court,  the 
error  will  not  be  regarded  here  as  prejudicial  nor  will  the 
judgment  be  reversed  by  reason  thereof. 
Conveyances — Resulting  Trust.  The  finding  and  judgment 
awarding  to  the  plaintiff  the  land  in  controversy  and  decree- 
ing in  effect  that  the  defendants  inherited  from  their  deceased 
father  only  the  bare  legal  title  thereto,  which  he  held  as  a 


Digitized  by  LjOOQ IC 


Vol.  80. JULY  TERM,  1909. ^ 

Garten  v.  Trobridge. 

resulting:  trust  for  the  plaintiff,  to  whom  passed  the  equitable 
title,  is  supported  by  the  evidence  and  is  in  accord  with  the 
statute  of  trusts  and  powers.    ((Jen.  Stat  1901,  §§  7875-7898.) 

Error  from  Gray  district  court;  Gordon  L.  Finley, 
judge.    Opinion  filed  October  9, 1909.    Affirmed. 

F.  Dumont  Smith,  for  the  plaintiffs  in  error. 
Thomas  A.  Scales,  and  Albert  Watkins,  for  the  de- 
fendant in  error. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J.:  Sarah  E.  Trobridge,  the  defendant  in 
error,  commenced  this  action  in  the  district  court  of 
Gray  county  by  filing  the  following  petition : 

"For  her  cause  of  action  against  the  above-named 
defendants  plaintiff  alleges: 

"That  said  defendants  are  the  only  heirs  at  law  of 
E.  S.  Garten,  late  of  Gray  county,  Kansas,  deceased. 

"That  plaintiff  is  the  owner  of  lots  three  (3),  four 
(4)  and  the  south  half  (V^)  of  the  northwest  quarter 
(14)  of  section  two  (2),  in  township  twenty-four  (24), 
range  twenty-nine  (29)  west  of  the  sixth  principal 
meridian;  that  said  land  is  now  and  toi  several  years 
last  past  has  been  vacant  and  unoccupied. 

"That  heretofore,  to  wit,  about  the  first  day  of  Janu- 
ary, 1905,  plaintiff  purchased  said  land  through  E.  S. 
Garten,  who  at  that  time  was  transacting  business  in 
said  Gray  county  for  her  as  her  agent;  that  plaintiff 
furnished  all  of  the  money  for  the  purchase  of  said 
land,  but  the  legal  title  thereto  was  taken  in  the  name 
of  said  E.  S.  Garten,  for  the  use  and  benefit  of  plaintiff; 
that  on  or  about  the  15th  day  of  January,  1907,  said 
E.  S.  Garten  departed  this  life  intestate,  in  said  Gray 
county,  Kansas;  that  said  E.  S.  Garten  at  the  date  of 
his  death  was  the  apparent  owner  of  said  land  as 
shown  by  the  public  records  of  said  Gray  county,  Kan- 
sas, and,  by  reason  of  his  death  as  aforesaid,  said  de- 
fendants as  his  only  heirs  at  law  apparently  became 
the  owners  of  said  land ;  that  by  reason  of  the  apparent 
descent  of  the  title  to  said  premises  to  said  defend- 
ants, as  the  heirs  at  law  of  said  E.  S.  Garten,  there  was 
cast  upon  plaintiff's  title  to  said  premises  a  cloud 

46-80  KAN. 
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Which  hinders,  obstructs  and  embarrasses  her  in  the 
free  use  and  transfer  of  said  premises,  which  cloud 
she  is  entitled  to  have  removed. 

"That  by  reason  of  the  premises  as  above  set  forth 
said  defendants  claim  to  have  and  are  asserting  some 
interest  or  estate  in  or  to  said  premises  adverse  to 
plaintiff;  but  plaintiff  avers  that  said  defendants  have 
no  right,  title,  interest  or  estate  in  or  to  said  premises, 
either  jointly  or  severally,  and  that  their  claims  to  any 
estate  or  interest  in  or  to  said  premises  are  wholly 
without  right  and  are  void. 

"Wherefore,  plaintiff  prays  judgment  against  ^id 
defendants  that  her  title  to  said  premises  be  confirmed 
and  adjudged  to  be  valid  and  perfect;  that  the  interest 
and  estate  in  or  to  said  premises  claimed  by  said  de- 
fendants be  adjudged  to  be  without  right  and  null  and 
void;  that  said  defendants  and  each  of  them  and  aU 
persons  claiming  by,  under  or  through  them  or  any 
one  of  them  since  the  commencement  of  this  action  be 
forever  barred  and  enjoined  from  setting  up  or  assert- 
ing any  right,  title,  interest  or  estate  in  or  to  said 
premises  or  any  part  thereof  adverse  to  plaintiff,  her 
heirs  and  assigns;  and  for  such  other  and  further  re- 
lief as  shall  be  agreeable  to  equity  and  good  con- 
science, and  for  costs  of  suit." 

A  demurrer  to  this  petition,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  by  the  plaintiff  against  the  defendants,  was  over- 
ruled. The  defendants  then  answered.  The  case  was 
tried  to  the  court,  without  a  jury.  Judgment  was  ren- 
dered for  the  plaintiff,  and  the  defendants  complain. 

No  express  trust  is  alleged  in  the  petition.  The 
statute  of  trusts  and  powers  must  be  considered  in  de- 
termining whether  the  facts  pleaded  constitute  a  re- 
sulting trust  in  favor  of  the  plaintiff.  Section  6  of  that 
statute  reads  : 

"When  a  conveyance  for  a  valuable  consideration  is 
made  to  one  person  and  the  consideration  therefor  paid 
by  another,  no  use  or  trust  shall  result  in  favor  of  the 
latter ;  but  the  title  shall  vest  in  the  former,  subject  to 
the  provisions  of  the  next  two  sections."  (Gen.  Stat. 
1901,  §  7880.) 
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Section  8  reads : 

"The  provisions  of  the  section  next  before  the  last 
shall  not  extend  to  cases  where  the  alienee  shall  have 
taken  an  absolute  conveyance  in  his  own  name  with- 
out the  consent  of  the  person  with  whose  money  the 
consideration  was  paid;  or  where  such  alienee  in  vio- 
lation of  some  trust  shall  have  purchased  the  land  with 
moneys  not  his  own ;  or  where  it  shall  be  made  to  ap- 
pear that  by  agreement  and  without  any  fraudulent 
intent  the  party  to  whom  the  conveyance  was  made, 
or  in  whom  the  title  shall  vest,  was  to  hold  the  land  or 
some  interest  therein  in  trust  for  the  party  paying  the 
purchase-money  or  some  part  thereof."  (Gen.  Stat. 
1901,  §  7882.) 

The  third  exception  applies  to  this  case.  Paraphras- 
ing the  two  sections,  so  far  as  applicable  to  this  case, 
the  statute  provides :  When  it  is  niade  to  appear  that 
by  agreement  and  without  fraudulent  intent  a  convey- 
ance for  a  valuable  consideration  is  made  to  one  per- 
son and  the  consideration  therefor  is  paid  by  another 
a  trust  results,  if  the  grantee  undertakes  to  hold  the 
title  in  trust  for  the  person  paying  the  consideration. 
It  will  be  observed  that  the  petition  alleges  only  that 
the  plaintiff  through  her  agent  bought  the  land  and 
furnished  all  the  money  for  the  purchase-price,  and 
"the  legal  title  thereto  was  taken  in  the  name  of  said 
E.  S.  Garten,  for  the  use  and  benefit  of  plaintiff." 
There  is  no  allegation  that  an  agreement  was  made 
without  any  fraudulent  intent  that  Garten  was  to  hold 
the  land  or  any  interest  therein  for  the  plaintiff.  This 
is  a  fatal  omission,  and  the  demurrer  should  have  been 
sustained.  The  statute  requires  that,  to  come  within 
the  third  exception,  this  must  be  "made  to  appear."  It 
can  only  be  made  to  appear  by  evidence,  and  the  peti- 
tion should  allege  every  fact  necessary  to  be  affirma- 
tively proved  to  establish  the  cause  of  action.  This  is 
elementary  law. 

That  the  court  erred  in  overruling  the  demurrer  is 
clear,  and  had  the  defendants  stood  upon  their  de- 
murrer the  error  would  have  compelled  a  reversal  of 
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any  judgment  rendered  against  them.  They,  however, 
filed  a  verified  answer,  in  which,  after  admitting  the 
death  of  E.  S.  Garten  and  the  heirship  of  the  defend- 
ants, they  denied  all  the  other  allegations  of  the  peti- 
tion and  alleged  that  they  were  the  absolute  owners  in 
fee  simple  of  the  land  in  question.  This  answer  did 
not  supply  any  omission  of  fact  which  should  have 
been  alleged  in  the  petition,  and  the  question  presented 
is  whether  the  error  in  overruling  the  demurrer  was 
prejudicial  to  the  defendants. 

On  the  trial  every  living  person  who  had  anjrthing 
directly  to  do  with  .the  transaction  which  resulted  in 
the  purchase  of  the  land  and  the  conveyance  thereof 
to  Garten  was  made  a  witness  and  was  questioned  and 
cross-examined  with  reference  to  the  consideration 
paid  for  the  land,  for  what  purpose  Garten  received  the 
deed  of  conveyance,  and  as  to  the  good  faith  of  the 
transaction.  The  defendants  even  introduced  Emery, 
the  grantor  in  the  deed  to  Garten,  for  the  only  appar- 
ent purpose  of  proving  that  the  conveyance  was  made 
with  a  fraudulent  intent.  The  consideration  to  Emery 
for  the  conveyance  was  the  payment  or  partial  pay- 
ment of  a  debt  from  him  to  one  Vinson,  and  his  evi- 
dence tended  to  show  that  Vinson  did  not  take  the  title 
himself  but  had  it  conveyed  to  Garten  for  the  purpose 
of  hindering  or  delaying  Vinson's  creditors  in  the  col- 
lection of  their  debts.  Vinson,  however,  testified  that 
he  had  paid  all  of  his  indebtedness,  except  that  there 
was  a  suit  pending  against  him  for  $500,  which  was 
withdrawn ;  that  he  told  Emery  that  he  owed  his  sister, 
the  plaintiff,  and  wanted  the  land  conveyed  to  Garten 
to  hold  for  her.  This  is  the  only  conflict  in  tlie  evi- 
dence. The  court  evidently  credited  the  testimony  of 
Vinson,  and  we  can  not  review  the  case  as  to  the  weight 
of  the  evidence,  the  decision  of  the  court  being  sup- 
ported by  evidence  as  to  this  fact. 

Had  the  demurrer  been  sustained  the  petition  would 
presumably   have   been    amended    by    supplying   the 
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omitted  facts,  and  the  trial  would  have  proceeded  as  it 
in  fact  did.  The  issue  which  the  omitted  facts  would 
have  tendered  if  they  had  been  pleaded  was  in  fact 
tried  to  all  intents  as  fully  as  if  the  omission  had  not 
occurred.  We  can  not,  therefore,  regard  the  error  in 
the  ruling  on  the  demurrer  as  prejudicial  to  the  de- 
fendants, but  will  consider  the  petition  as  amended  in 
this  particular,  the  only  one  in  which  it  is  contended 
that  it  was  deficient. 

On  the  trial  the  evidence  of  both  Vinson  and  Emery 
was  that  they  had  been  in  partnership  and  upon  disso- 
lution and  settlement  Emery  \yas  indebted  to  Vinson, 
and  that  Emery  conveyed  this  land  to  Garten  in  part 
payment  of  such  indebtedness.  According  to  the  evi- 
dence of  Emery,  Garten  was  to  hold  the  land  for  Vinson ; 
according  to  the  evidence  of  Vinson,  Emery  was  to  con- 
vey the  land  to  Garten  to  be  held  for  Mrs.  Trobridge, 
the  plaintiff,  who  was  a  sister  of  Vinson,  in  part  pay- 
ment of  an  indebtedness  from  Vinson  to  her.  Both  wit- 
nesses agreed  that  Garten  paid  nothing  for  the  convey- 
ance. To  sustain  the  issues  on  her  part  the  plaintiff 
offered  in  evidence  the  following  letter : 

"Cimarron,  Kan.,  Sepember  2,  1905. 
''Mrs.  Sarah  E.  Trobridge,  Bideford,  Devonshire,  Eng- 

land: 

"Dear  Madam — As  your  agent  here  for  real  estate 
and  personal  property  which  I  am  holding  for  you  un- 
der arrangements  with  your  brother,  Charles  T.  Vin- 
son, I  beg  to  hand  you  below  a  schedule  of  the  approxi- 
mate value  of  same : 

"One  hundred  and  sixty  acres  of  land,  known  as  the 
Seaton  place;  has  100  acres  in  cultivation;  good  house 
of  eight  rooms;  good  bam,  granary,  well,  etc.  This 
property  is  ten  miles  south  of  Cimarron.  Cash  value, 
$2000. 

"The  northwest  ^4,  section  2,  township  24,  range  29 ; 
the  northwest  14  of  section  9,  township  24,  range  28, 
both  in  Gray  county,  Kansas ;  the  southeast  14  of  sec- 
tion 3,  township  23,  range  28,  Finney  county,  Kansas. 
The  last  three  quarter-sections  are  unimproved  and 
worth  jointly  in  the  neighborhood  of  $1500. 
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"Twenty-four  head  of  horse  stock  and  their  increase, 
worth  in  the  neighborhood  of  $600.  These  lands  and 
personal  property,  after  consulting  with  Mr.  Vinson, 
will  be  handled  to  the  best  possible  advantage,  and 
doubtless  to  your  satisfaction. 

"Respectfully  yours,      (Signed)      E.  S.  Garten." 

The  real  estate  in  controversy  is  a  portion  of  the 
land  described  in  this  letter.  The  defendants  admitted 
the  signature  of  E.  S.  Garten  to  the  letter,  but  objected 
to  its  introduction  as  evidence,  first,  because  it  pur- 
ported to  be  a  communication  or  transaction  between 
the  plaintiff  and  the  deceased,  and  these  defendants  are 
the  heirs  at  law  and  next  of  kin  of  the  deceased ;  sec- 
ond, that  it  was  not  shown  that  the  plaintiff  accepted 
the  instrument  or  agreed  to  or  consented  to  it  or  acted 
upon  it  in  any  manner  whatever;  the  third  objection 
was  made  to  the  legal  effect  of  the  instrument;  and  a 
fourth'  that  there  was  no  evidence  that  the  instrument 
was  ever  delivered  to  the  plaintiff  or  received  by  her. 

There  was  uncontradicted  evidence  that  the  letter  had 
been  mailed  to  the  plaintiff  by  E.  S.  Garten  and  had 
been  returned  by  Mrs.  Trobridge  to  Vinson,  and 
the  effect  of  the  instrument  as  a  proposition  of  law 
need  not  be  argued  at  this  time,  but  will  be  considered 
in  connection  with  the  question  whether  the  transaction 
amounted  to  a  legal  trust. 

As  to  the  first  objection,  the  defendants  claim  that 
section  4770  of  the  General  Statutes  of  1901  excludes 
this  instrument,  and  cite  Roach  v.  Roach,  69  Kan.  522, 
in  support  of  their  contention.  In  that  case  it  was 
simply  decided  that  a  party  to  a  suit  adverse  to  the 
heirs  at  law  of  a  certain  ancestor  could  not  testify  to  a 
verbal  contract  between  the  witness  and  the  ancestor 
in  his  lifetime.  Indeed,  the  disqualification  provided 
for  in  section  4770  runs  to  the  witness,  and  not  to  the 
evidence.  In  this  case  the  plaintiff  was  not  a  witness  at 
all,  and  she  is  the  only  adverse  party  to  the  heirs.  The 
signature  of  Garten  to  the  letter  is  admitted,  and  the 
letter  itself  was  the  evidence  offered.    Section  4770  has 
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no  application  whatever  to  the  question  involved,  nor 
have  the  cases  cited  by  the  defendants. 

As  to  the  second  objection,  there  was  uncontradicted 
evidence  that  Vinson  had  seen  the  letter  before  it  was 
mailed ;  that  he  was  with  Garten  and  saw  him  mail  it 
to  the  plaintiff;  and  that  thereafter  Vinson  wrote  to 
the  plaintiff  to  return  the  letter  to  him,  which  she  did. 
It  was  also  shown  that  the  plaintiff  wrote  her  brother, 
Vinson,  letters  about  the  transaction,  but  such  letters 
were  not .  admissible  on  the  part  of  the  plaintiff  and 
were  not  offered  in  evidence  by  her,  and  the  defendants 
did  not  seek  to  have  them  produced,  although  there  was 
evidence  that  they  were  in  the  possession  of  her  at- 
torney in  court.  In  the  absence  of  any  other  evidence, 
the  bringing  of  this  action  is  itself  a  ratification  of 
the  action  of  the  plaintiff's  brother  in  having  the  land 
conveyed  to  Garten  and  a  sufficient  assertion  of  the 
trusteeship  of  Garten  for  her.  There  was  no  error  in 
the  admission  of  the  letter  in  evidence. 

The  defendants  contend  that  by  the  deed  from  Emery 
to  E.  S.  Garten,  their  ancestor,  Garten  acquired  abso- 
lute title  to  the  land,  and  that  upon  his  death  they  in- 
herited absolute  title  thereto  under  section  6  of  the 
chapter  relating  to  trusts  and  powers.  (Gen.  Stat. 
1901,  §  7880.)  In  support  of  this  contention  Ingham 
V.  Bumelt,  31  Kan.  333,  336,  and  Gee  v.  Thrailkill,  45 
Kan.  173,  are  cited.  In  Ingham  v.  Bumell  three  per- 
sons paid  an  equal  portion  of  the  purchase-price  of  a 
tract  of  land  and  had  it  conveyed  to  one  of  the  three. 
The  court  held  that  the  transaction  did  not  constitute 
an  express  trust,  but  in  effect  that  the  party  receiving 
the  conveyance  held  the  land  as  a  resulting  trust  for 
himself  and  the  other  two,  and  intimated  that  the  plain- 
tiff in  that  action  could  have  maintained  an  action  in 
partition  for  a  portion  of  the  land.  In  Gee  v.  ThrailkiU 
a  husband  and  wife,  owners  of  certain  land,  conveyed 
it  to  another  by  warranty  deed,  with  only  a  verbal  un- 
derstanding that  the  grantee  might  sell  or  mortgage 


Digitized  by  LjOOQ IC 


728  SUPREME  COURT  OF  KANSAS. 

Garten  v.  Trobridge. 

the  property  and  pay  the  purchase-price  or  money  so 
received  over  to  the  grantors.  This  court  held  that  the 
verbal  contract  attempted  to  create  an  express  trust,  and 
that  an  express  trust  concerning  real  estate,  to  be  valid, 
can  be  created  only  in  writing.  Th^  latter  case  is  not 
pertinent  to  the  questions  here  involved;  the  former 
inferentially  sustains  the  contention  of  the  plaintiff 
herein. 

In  the  early  case  of  FravMvn  v.  CoUey,  10  Kan.  260,. 
the  provisions  of  the  statute  involved  herein,  which 
have  not  since  been  phanged,  were  fully  discussed  and 
determined,  and  this  decision  has  been  cited  in  this 
court  many  times  with  approval,  and  has  never  been 
reversed.  Paragraphs  1  and  2  of  the  syllabus  read 
as  follow: 

"While  section  8  of  the  act  concerning  conveyances,, 
sections  5  and  6  of  the  act  relating  to  frauds  and  per- 
juries, and  section  1  of  the  act  concerning  trusts  and 
powers,  make  void  every  parol  agreement  which  at- 
tempts to  create  an  estate  in  lands,  yet  said  sections  do 
not  make  void  an  estate  which  results  from,  or  which  ia 
created  by,  operation  of  law. 

"When  it  is  made  to  appear  that,  by  agreement,  and 
without  any  fraudulent  intent,  the  title  to  real  property 
is  made  to  or  shall  vest  in  one  person,  and  that  such 
person  was  to  hold  said  land,  or  some  interest  therein, 
for  the  use  and  benefit  of  the  party  paying  the  pur- 
chase-money, or  some  part  thereof,  the  law  implies  a 
trust  in  favor  of  the  latter  party,  and  the  person  so 
holding  such  title  will  be  declared  a  trustee,  and  will  be 
decreed  to  execute  a  conveyance  of  the  land  or  interest 
so  held  to  the  party  equitably  entitled  to  the  same.  And 
in  such  case  the  said  'agreement'  need  not,  nor  need 
any  part  thereof,  be  in  writing.  Section  1,  ch.  114, 
Gen.  Stat.,  relating  to  Trusts  and  Powers,'  providing^ 
that  'no  trust  concerning  lands'  'shall  be  created  unless 
in  writing,'  expressly  excepts  'such  as  may  arise  by 
implication  of  law.' " 

It  is  contended  in  this  case  that  the  plaintiff  did  not 
I  pay  Emery  the  consideration  for  the  conveyance  of  the 
land  to  Garten,  but  that  the  consideration  for  the  con- 
veyance of  the  land  was  the  cancelation  of  a  debt  from 
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Emery  to  Vinson;  hence  that  this  case  does  not  come 
within  the  exception.  Technically  this  is  true.  It  ia 
too  technical  to  meet  the  demands  of  equity.  If  A  owed 
B  one  dollar  and  B  owed  C  one  dollar  and  C  owed  D 
the  same  amount,  and  all  the  parties  mutually  agreed 
that  upon  the  payment  of  one  dollar  from  A  to  D  all  of 
the  debts  should  be  satisfied,  and  A  should  accordingly 
make  the  payment  to  D,  thereafter  no  one  of  the  cred- 
itors could  maintain  an  action  against  his  debtor  for 
the  recovery  of  the  one  dollar  which  the  latter  had 
owed,  although  not  one  of  the  debtors  had  paid  one 
dollar  to  his  own  creditor. 

It  is  further  correctly  said  that  the  evidence  shows 
that  the  plaintiff  was  in  England  at  the  time  and  knew 
nothing  of  this  arrangement,  and  could  not  have  con- 
sented to  it  at  the  time  of  the  conveyance  of  the  land  to 
Garten ;  and,  further,  that  there  is  no  evidence  that  she 
ratified  the  transaction.  This  is  true,  except  that  there 
is  a  presumption  where  a  conveyance  is  made  to  a  per- 
son without  his  knowledge  and  which  is  to  his  benefit 
that  he  accepts  such  conveyance,  unless  upon  being 
notified  thereof  he  promptly  repudiates  it.  The  bring- 
ing of  this  action  is  also  conclusive  evidence  of  a  ratifi- 
cation of  the  arrangement  at  the  time  of  the  commence- 
ment of  the  action,  and  it  relates  back  to  the  time  of 
the  making  of  Xhe  conveyance.  There  is,  also,  the 
further  circumstance  that  Vinson  testified  that  he  had 
two  or  three  letters  from  the  plaintiff  in  regard  to  the 
matter  which  were  in  the  possession  of  her  attorney,, 
who  was  in  court.  The  plaintiff  could  not  use  her  own 
letters  in  evidence,  and  the  defendants  omitted  to  de- 
mand the  production  of  the  letters  that  they  might  in- 
troduce them  in  evidence.  It  is  a  general  rule  that  where 
one  assumes  to  act  for  another,  as  did  Vinson  for  the 
plaintiff  in  furranging  that  Garten  should  hold  the  land 
in  trust  for  her,  and  the  beneficiary  is  thereafter  noti- 
fied of  the  transaction  and  ratifies  it,  such  ratification 
relates  back  to  the  time  of  the  transaction.    It  is  an 
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uncontroverted  fact  of  this  case  that  Garten,  the  father 
of  the  defendants,  paid  no  consideration  whatever  for 
the  conveyance  of  the  land  to  him.  By  the  conveyance 
he  hfidd  only  the  bare  legal  title,  and  his  letter  shows 
be  understood  he  was  holding  such  title  in  trust  for  the 
plaintiff,  and  the  defendants  as  his  heirs  by  his  death 
acquired  no  greater  right  to  the  land  than  he  had.  The 
trust  imposed  upon  him  was  not  an  express  trust,  but 
was  a  trust  resulting  by  the  operation  of  law. 

The  judgment  of  the  court  accords  with  equity,  both 
as  to  the  heirs  and  as  to  Vinson,  and  is  affirmed. 


Ji   ^  Joseph  Fennell  et  al.,  v.  John  Fennell  et  al. 

No.  16,1M. 

SYLLABUS  BY  THE  COURT. 

1.  Wills — Renunciation  by'  Widow — Effect  on  Other  Devisees. 
Where  a  widow  renounces  the  will  of  her  husband  and  elects 
to  take  under  the  law,  and  her  portion  as  provided  by  the 
statute  of  descents  and  distributions  is  set  aside  to  her,  if 
the  estate  is  then  in  such  a  condition  that  the  remaining  pro- 
visions of  the  will  can  not  be  enforced  consistently  with  the 
intent  of  the  testator  they  will  be  disregarded,  and  the  re- 
mainder of  the  estate  will  be  distributed  under  the  statute 
of  descents  and  distributions  the  same  as  if  no  will  had  been 
made. 

2.  Same,    A  testator  devised  to  his  widow  a  life-estate 

in  his  real  estate  and  provided  that  after  her  death  his  son 
Joseph  should  have  seventy  acres  in  fee  simple,  which  in- 
cluded the  homestead;  that  his  son  Enos  should  receive  the 
sum  of  $500  upon  the  death  of  the  widow;  and  that  the  land 
remaining  should  go  in  fee  simple  to  his  other  children 
equally.  The  widow  renounced  the  will  and  elected  to  take 
under  the  law.  By  proceedings  had  for  that  purpose  her 
portion  of  the  real  estate  was  set  apart  to  her  in  fee  simple, 
which  included  the  seventy  acres  devised  to  Joseph.  An 
action  of  partition  was  commenced  in  the  district  court,  in 
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which  the  allotment  to  the  widow  was  adopted,  while  Joseph 
was  denied  any  rights  either  under  the  law  or  the  will.  Held, 
error. 

Error  from  Jackson  district  court;  Marshall  Gep- 
HART,  judge.    Opinion  filed  October  9, 1909.    Reversed. 

STATEMENT. 

Thomas  Fennell  lived  in  Jackson  cbunty,  Kansas, 
'and  was  the  owner  of  a  half-section  of  land  in  that 
»county,  being  the  east  half  of  section  5,  in  township  9,  of 
range  13.  The  amount  of  his  personal  property,  if  any, 
•does  not  appear.  On  the  26th  day  of  March,  1907,  he 
died,  leaving  a  widow — ^Anne  Fennell,  four  sons — Ed- 
ward, Joseph,  Enos,  and  John,  and  three  daughters — 
Lucy,  Catherine,  and  Anne.  On  the  16th  day  of  August, 
1906,  Thomas  Fennell  executed  a  will,  which  was  duly 
probated  April  10,  1907.  The  widow,  upon  regular 
proceedings  had  for  the  purpose  of  obtaining  her  elec- 
tion between  her  rights  under  the  statute  of  descents 
and  distributions  and  the  provisions  of  the  will,  elected 
to  take  under  the  law  and  not  in  accordance  with  the 
will. 

By  the  provisions  of  the  will  the  testator  devised  to 
his  widow  a  life-estate  in  all  of  his  property.  After 
her  death  the  son  Enos  was  to  be  paid  the  sum  of  $500 
cash;  the  son  Joseph  was  to  have  in  fee  simple  the 
south  seventy  acres  of  the  south  half  of  the  southeast 
quarter  of  section  5,  township  9,  of  range  13  east  of 
the  sixth  principal  meridian,  in  Jackson  county, 
Kansas;  the  remainder  of  the  land  was  to  be  divided 
among  the  other  children,  share  and  share  alike.  The 
testator  at  the  time  of  his  death  resided  upon  the  land 
devised,  and  occupied  it  as  his  homestead,  the  residence 
being  upon  the  south  half  of  the  tract.  After  her  re- 
nunciation of  the  will  the  widow  made  application  to 
the  probate  court  to  have  one-half  in  value  of  the  real 
estate  owned  by  fier  husband  at  the  time  of  his  death 
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allotted  and  set  off  to  her.  Proceedings  were  com-^ 
menced  for  that  purpose,  and  commissioners  were  ap- 
pointed who  proceeded  to  make  such  an  allotment. 
They  siet  apart  for  the  widow  the  south  122  acres  of 
the  half -section,  which  included  all  of  the  seventy  acres^ 
named  in  the  will  for  Joseph.  The  commissioners, 
made  a  report  of  their  proceedings  to  the  probate  court, 
where  it  was  duly  confirmed  and  an  order  made  in 
accordance  therewith.  Due  notice  was  given  of  this, 
proceeding  to  all  parties  interested  in  the  land.  No 
objection  was  made  or  exception  taken  to  this  action 
of  the  probate  court. 

Afterward  this  action  was  commenced  in  the  district 
court  of  Jackson  county  by  Joseph  and  Enos  Fennell 
against  the  other  parties  interested  in  the  estate  of 
Thomas  Fennell  to  obtain  partition  of  the  land  among 
the  widow  and  children  under  the  law  of  descents  and 
distributions,  as  though  no  will  had  been  made  by 
Thomas  Fennell.  The  parties  appeared  and  a  trial  was^ 
had  to  the  court,  in  which  the  court  found  that  the  land 
set  apart  to  the  widow  was  properly  allotted  and  she 
was  the  owner  thereof.  The  remainder  ojf  the  land 
was  partitioned  to  the  children  other  than  Joseph  and 
£]nos  share  and  share  alike,  as  provided  by  the  will, 
which  left  Joseph  with  nothing,  his  portion  as  provided' 
by  the  will  having  been  allotted  to  the  widow.  To  this 
Joseph  and  Enos  except  and  bring  the  case  here  for 
review. 

Z.  T.  Hazen,  and  R.  H.  Gaw,  for  the  plaintiffs  in 
error. 

A.  E.  Crane,  F.  T.  Woodbum,  E.  D.  Woodbum,  and 
Charles  Hayden,  for  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  It  is  contended  by  the  plaintiffs  in  error 
that  when  the  widow  elected  to  take  under  the  statute 
and  her  part  of  the  land  was  set  apart  to  her  the  will: 
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thereby  became  nugatory,  because  it  was  impossible 
thereafter  to  effectuate  the  intent  of  the  testator  as 
evidenced  by  the  will.  On  the  other  hand,  it  is  in- 
sisted by  the  defendants  in  error  that  where  a  widow 
refuses  to  accept  the  provisions  of  her  husband's  will 
and  takes  under  the  law  she  thereby  defeats  the  pur- 
poses of  the  testator  so  far  as  she  is  concerned  only, 
and  the  other  provisions  still  remain  in  f\ill  force  and 
Inust  be  administered  so  as  to  effectuate  the  intent  of 
the  testator  as  far  as  possible.  (Allen  v.  Hannun,  15 
.  Kan.  625 ;  Noecker  v.  Noecker,  66  Kan.  847 ;  Lilly  v. 
Menke,  126  Mo.  190,  210;  11  A.  &  E.  Encycl.  of  L.  117.) 
The  contention  of  the  defendants  in  error  is  un- 
doubtedly the  law  in  cases  where  it  can  be  applied. 
When,  however,  its  application  will  result  in  the  defeat 
of  the  manifest  intention  of  the  testator,  and  work  an 
injustice  to  other  heirs,  it  should  not  be  applied.  The 
rule  is  intended  to  be  operative  with  reference  to  the 
other  provisions  of  the  will  only  when  the  intent  of 
the  testator  can  be  preserved  and  followed.  It  seems 
impossible  to  do  this  under  the  facts  of  this  case.  The 
widow,  by  electing  to  take  one-half  of  the  land  in  fee 
simple  instead  of  a  life-interest  in  the  whole  tract, 
completely  changed  the  subject-matter  upon  which  the 
will  was  intended  to  operate,  and  effectually  destroyed 
the  manifest  plan  and  purpose  of  the  testator. 

When  a  clause  in  a  will  is  adjudged  to  be  invalid  the 
effect  of  such  adjudication  upon  other  clauses  depends 
upon  circumstances.  Where  the  several  clauses  are  in- 
dependent and  separate  from  the  void  clause,  so  they 
can  be  enforced  consistently  with  the  testator's  intent, 
they  will  stand  and  be  administered;  but  if  the  void 
clause  is  so  connected  with  the  general  scheme  of  the 
testator  that  it  can  not  be  consistently  separated  there- 
from the  whole  will  must  be  held  invalid.  In  volume  30 
of  the  American  and  English  Encyclopaedia  of  Law,  at 
page  665,  it  is  said : 

''Where  effect  can  not  be  given  to  the  whole  will,  or 
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to  an  entire  provision  thereof,  consistently  with  the 
rules  of  law,  any  part  of  it  which  is  conformable  to 
such  rules  will  be  upheld,  if  it  can  be  separated  front 
the  rest  of  the  will  without  violating  the  testator's  gen- 
eral intent;  but  if  such  void  clause  is  so  connected 
with  the  general- scheme  of  the  testator  that  it  can  not 
be  consistently  separated  and  disconnected  therefrom,, 
the  whole  will  or  provision  is  thereby  invalidated." 

The  syllabus  to  the  case  of  Reid  v.  Voorhees,  216  111. 
236,  as  reported  in  volume  3  of  the  American  and 
English  Annotated  Cases,  at  page  946,  reads : 

"Although  it  is  a  general  rule  that  where  disposi^ 
tions  of  a  will  are  independent  such  dispositions  as  are 
contrary  to  law  may  be  rejected  without  affecting 
those  which  are  valid,  it  is  necessary  to  consider  the 
general  scheme  and  intention  of  the  testator  and  the 
effect  which  the  rejection  of  an  invalid  disposition  will 
have  upon  that  general  scheme  and  upon  the  shares  of 
the  intended  objects  of  his  bounty..  Thus,  where  a 
testator  who  has  no  nearer  heirs  gives  by  one  clause  in 
his  will  property  amounting  to  practically  one-half  of 
his  estate  to  the  children  of  a  deceased  sister,  and  by 
other  clauses  gives  certain  property  comprising  the 
remainder  of  his  estate  to  the  children  of  a  deceased 
brother,  he  thereby  manifests  an  intention  that  the  two 
sets  of  representatives  designated  shall  share  hia 
estate  in  something  like  equal  proportions,  and  if  the 
clauses  of  the  will  in  favor  of  the  children  of  the  de« 
ceased  brother  are  void  as  violating  the  rule  against 
perpetuities  the  clause  for  the  benefit  of  the  children 
of  the  deceased  sister  will  also  be  rejected,  so  that 
those  intended  by  the  testator  to  take  may  take  by  the 
law  of  descent  in  two  equal  p6rtions  in  substantial 
accordance  with  the  manifest  purpose  of  the  will." 

Elaborate  notes  are  given  with  each  of  these  cita- 
tions, where  the  authorities  are  collected  from  many 
states  and  seem  abundantly  to  support  this  proposi- 
tion. (As  bearing  further  upon  this  question,  see 
Holdren  v.  Holdren,  78  Ohio  St.  276 ;  Sevier  v.  Wood^ 
son,  205  Mo.  202.) ' 

The  decree  of  the  trial  court  shows  quite  clearly  the 
difference  between  the  will  as  ececuted  by  the  testator 
and  as  administered.    The  widow,  instead  of  receiving 
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a  life-estate  in  all  of  the  land  as  provided  by  the  will, 
took  one-half  in  fee  simple;  Joseph,  whom  the  testator 
intended  to  favor  by  giving  him  seventy  acres  of  the 
homestead,  received  nothing;  the  legacy  of  $500  to 
Enos  was  ordered  to  be  paid  immediately,  instead  of 
after  the  death  of  the  widow,  as  intended  by  the  testa- 
tor; the  other  children  were  given  the  real  estate  re- 
maining after  the  allotment  to  the  widow  in  fee  simple, 
at  once,  instead  of  after  the  death  of  the  widow,  as 
the  testator  intended.  The  will  itself  and  the  sur- 
rounding circumstances  indicate  quite  clearly  that  the 
testator  did  not  intend  to  make  such  disposition  of  his 
property.  In  view  of  the  generous  devise  made  by  the 
testator  to  his  son  Joseph,  as  compared  with  the  other 
children,  it  can  not  be  reasonably  assumed  that  he 
intended  the  other  children  to  take,  under  any  con- 
tingency, all  of  the  land  subject  to  his  disposition,  leav- 
ing Joseph  with  nothing. 

The  rule  that  a  testator  is  supposed  to  know  the  law 
when  he  executes  a  will,  and  will  therefore  be  pre- 
sumed to  have  contemplated  that  it  might  be  held  in- 
valid in  part  and  to  have  intended  that  in  that  event 
the  other  clauses  should  be  enforced  as  written,  can 
not  be  applied  here  without  making  a  disposition  of  ^lis 
property  which  is  clearly  contrary  to  his  wish.  This 
rule  may  doubtless  be  justly  applied  in  some  cases,  but 
here  it  would  result  in  defeating  the  very  object  for 
which  it  was  created.  In  our  view  it  is  impossible  to 
carry  out  the  will  of  the  testator  by  enforcmg  any  part 
of  the  will,  and  therefore  it  should  be  set  aside  as  a 
whole  and  the  property  remaining  after  the  allotment  to 
the  widow  partitioned  among  the  children  the  same  as 
if  no  will  had  been  made. 

The  judgment  of  the  district  court  is  reversed,  with 
direction  to  proceed  in  accordance  with  the  views 
herein  expressed. 
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15   ^?^       Charles  N.  Wooddell  et  al.  v.  Gustap  Allbrecht, 

No.  16.166. 
SYLLABUS  BY  THE  COURT. 

Specific  Performance — Oral  Agreement  to  Convey  Land — Proof 
— Presumption  on  Review,  Clear  and  satisfactory  proof 
should  be  required  to  take  the  case  of  a  parol  contract  for  the 
conveyance  of  land  out  of  the  operation  of  .the*  statute  of 
frauds,  but  where  the  findings  are  supported  by  competent 
and  substantial  testimony  it  will  be  presumed  that  the  district 
court  applied  the  proper  test  in  weighing  the  evidence  and 
finding  the  facts. 

Error  from  Reno  district  court;  Peter  J.  Galle, 
judge.    Opinion  filed  October  9,  1909.    Affirmed. 

Frank  L,  Martin,  for  the  plaintiffs  in  error, 
F.  P.  Hettinger,  and  James  Hettinger,  for  the  de- 
fendant in  error. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  This  was  a  suit*  to  compel  the  specific 
performance  of'  an  oral  contract  to  convey  real  estate. 
The  parties  agree  that  such  a  contract  was  made,  but 
dteagree  as  to  the  estate  to  be  conveyed.  The  plaintiff, 
Allbrecht,  alleged  that  he  was  to  have  the  land  in  fee 
simple  for  $20  per  acre,  while  the  defendants,  Wooddell 
and  wife,  assert  that  an  estate  for  the  life  of  the  vendee 
only  was  sold.  The  plaintiff  took  immediate  posses- 
sion of  the  land,  made  lasting  and  valuable  improve- 
ments upon  it,  and  paid  the  taxes.  After  holding  and 
cultivating  the  land  under  the  agreement  for  over  five 
years,  and  after  paying  the  consideration  in  full,  the 
plaintiff  demanded  a  conveyance.  The  defendants  re- 
fused to  convey  the  fee,  but  offered  to  convey  a  life- 
estate,  which  the  plaintiff  refused  to  accept.  The  court 
found  for  the  plaintiff.  The  defendants  allege  error 
in  the  principal  finding — that  the  agreement  was  to 
convey  the  land  in  fee  instead  of  a  life-estate. 
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The  contract  arose  out  of  conversations  between  the 
plaintiff  and  defendant  Charles  N.  Wooddell.  Accord- 
ing to  the  plaintiff's  version  of  these  conversations  he 
purchased  the  land  in  fee  and  not  a  life-estate  in  it. 
His  testimony  was  corroborated  by  witnesses  who  re- 
lated statements  made  afterward  by  Mr.  Wooddell 
tending  to  prove  that  he  had  made  such  sale.  A  mort- 
gage which  was  afterward  made  by  the  defendants 
upon  the  same  land,  and  which  was  read  in  evidence, 
contained  a  recital  that  it  was  "subject  to  a  contract 
or  bond  for  a  deed  to  Gus  AUbrecht.''  A  real-estate 
agent  testified  that  he  had  been  authorized  to  sell  the 
land  at  the  price  afterward  paid  by  the  plaintiff,  and 
that  at  the  request  of  Mr.  Wooddell  he  assisted  in  this 
sale.  On  the  other  hand  the  defendants'  version  of  the 
conversations  out  of  which  the  contract  arose,  and  of 
a  conversation  with  Mrs.  Wooddell  afterward,  tended 
to  prove  that  the  contract  was  for  the  sale  of  a  life- 
estate  only,  the  remainder  to  vest  in  their  son.  Witr 
nesses  for  the  defendants  testified  to  statements  made 
by  the  plaintiff  tending  to  corroborate  the  defendants' 
testimony.  Other  circumstances  were  shown  proper  to 
be  considered  in  finding  the  facts. 

It  is  contended  that  specific  performance  can  not  be 
decreed  unless  it  is  shown  by  clear  and  satisfactory 
evidence  that  the  possession  was  taken  and  that  the 
improvements  were  made  under  the  contract  alleged  by 
the  plaintiff;  that  in  this  case  these  acts  were  as  con- 
sistent with  the  contract  testified  to  by  the  defendants 
as  that  claimed  by  the  plaintiff;  and  that  the  evidence 
was  therefore  insufficient.  The  measure  of  proof  re- 
quired in  this  general  class  of  cases  is  stated  and  the 
terms  used  in  defining  it  are  commented  upon  in  Win- 
ston  V.  Bumell,  44  Kan.  867.  Clear  and  satisfactory 
evidence  should  be  required  to  take  the  case  of  a  parol 
contract  for  the  conveyance  of  land  out  of  the  opera- 
tion of  the  statute  of  frauds  (Long  v.  Duncan,  10  Kan. 
294;  Baldwin  v.  Baldwin,  73  Kan.  39,  46),  but,  where 

47-80  KAN. 
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the  findings  are  supported  by  competent  and  substantial 
testimony,  it  will  be  presumed  that  the  district  court 
applied  the  proper  test  in  weighing  the  evidence  and 
finding  the  facts.  (Leverton  v.  Rork,  74  Kan.  832; 
Anderson  v.  Anderson,  75  Kan.  117;  Bichel  v.  Oliver, 
77  Kan.  696.) 

Error  is  predicated  upon  testimony  given  in  support 
of  a  finding  of  the  court  that  the  defendants  had  offered 
to  sell  this  land  to  others  at  the  same  price  for  which 
it  was  sold  to  the  plaintiff.  This  finding  is  not  neces- 
sary to  support  the  judgment.  The  fact,  however,  ia 
corroborative  of  the  principal  finding,  and  the  evidence 
supporting  it  was  the  testimony  of  the  agent  before 
referred  to  that  he  was  authorized  in  the  spring  of 
1901  to  sell  the  land  at  $20  per  acre;  that  in  September 
following  Mr.  Wooddell  told  him  that  he  had  offered  it 
to  AUbrecht  and  could  give  a  bond  for  a  deed  at  that 
price,  and  asked  him  to  "get  after"  AUbrecht  and  see 
if  the  sale  could  be  made ;  and  that  soon  afterward  Mr. 
Wooddell  said  that  he  had  made  the  sale.  This  evidence 
was  competent  and  material.  In  the  absence  of  restric- 
tions the  authorization  of  an  agent  to  sell  lands  indi- 
cates an  intention  to  transfer  the  full  title  of  the  prin 
cipal. 

.Error  is  also  assigned  upon  the  refusal  to  grant  a 
new  trial  upon  newly  discovered  evidence.  As  this  al- 
leged error  is  not  referred  to  in  the  brief  it  may  be 
inferred  that  it  is  not  relied  upon.  We  have  read  the 
affidavits,  however,  and  find  no  error  in  the  denial  of 
the  motion  or  in  other  proceedings. 

The  judgment  is  affirmed. 
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Joseph  P.  Rossiter  v.  C.  M.  Merriman  et  al.        fi    sii 

No.  16.156. 
SYLLABUS  BY  THE  COURT. 

1.  Note  and  Mortgage — Judgment  on  the  Note — Mortgage  Not 
Released,  A  creditor  holding  a  note  secured  by  a  mortgage 
may  take  judgment  on  the  note  alone  without  releasing  the 
mortgage  lien  or  waiving  his  right  to  foreclose  the  mortgage. 

2.  Note  Merged  in  the  Judgment — Debt  Not  Discharged. 

When  the  note  is  reduced  to  judgment  it  becomes  merged  in 
the  judgment  and  can  not  thereafter  be  made  the  foundation 
of  a  subsequent  cause  of  action,  but  the  merger  and  ex- 
tinguishment of  the  note  does  not  discharge  the  debt  nor  ex- 
tinguish the  lien.       , 

3.  Mortgages — Foreclosure — Pleading  Rendition  and  Assign- 
ment of  Judgment  on  the  Note.  After  the  merger  the  judg- 
ment is  the  evidence  of  the  debt  secured  by  the  mortgage,  and 
a  proceeding  to  foreclose  the  mortgage  should  be  founded  on 
the  judgment  rather  than  on  the  original  note;  and  in  this  case 
it  is  held,  that  the  rendition  of  the  judgment  on  the  note  and 
the  transfer  of  the  same  to  the  plaintiff  was  sufficiently 
pleaded  and  brought  to  the  consideration  of  the  court  to 
justify  a  judgment  foreclosing  his  mortgage.. 

Error  from  Montgomery  district  court;  Thomas  J. 
Flannelly,  judge.  Opinion  filed  October  9,  1909, 
Reversed. 

statement. 

This  suit  to  foreclose  two  mortgages  involves  the 
ownership  of  one  and  priority  between  the  two.  The 
plaintiff,  Joseph  P.  Rossiter,  set  up  a  note  executed  by 
Charles  M.  Merriman  and  wife  on  June  15,  1897,  for 
$450,  and  a  mortgage  on  a  lot  in  Coffeyville  securing 
the  note,  as  well  as  an  assignment  of  the  note  and  mort- 
gage to  himself  by  the  Mid-continent  Cooperative  Loan 
Company,  the  mortgagee.  He  asked  judgment  for  the 
amount  due  on  the  note  and  the  foreclosure  of  the 
mortgage.  No  answer  was  filed  by  the  Merrimans,  but 
the  Cable  Company  answered  with  a  general  denial  and 
an  allegation  that  on  February  14, 1898,  the  Merrimans 
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conveyed  the  mortgaged  lot  to  W.  M.  Selby  and  that 
shortly  afterward  Selby  executed  a  second  mortgage  on 
the  lot  to  the  Chicago  Cottage  Organ  Company,  now 
known  as  the  Cable  Company,  to  secure  the  payment  of 
notes  for  $474.  It  was  alleged,  too,  that  judgment  had 
been  taken  on  the  Merriman  note,  thus  merging  the 
note  in  the  judgment,  and  therefore  that  judgment  was 
a  bar  to  the  action  of  the  plaintiff  on  the  first  note  and 
mortgage.  The  plaintiff  replied  and  admitted  that  the 
Merriman  note  had  been  reduced  to  judgment  in  the 
city  court  of  Coffeyville,  but  alleged  that  the  court  had 
no  existence  and  was  without  jurisdiction.  There  was 
also  an  averment  that  the  judgment  had  been  set  aside 
by  the  court  rendering  it.  In  addition  there  was  a 
specific  allegation  that  the  judgment  had  been  assigned 
to  the  plaintiff  by  one  having  authority  to  transfer  it, 
and  a  copy  of  the  assignment  was  set  forth.  Finally  it 
was  alleged  in  the  reply  that  the  plaintiff  had  purchased 
and  was  the  owner  of  the  Selby  notes  and  mortgage. 

The  case  was  sent  to  a  referee,  who  made  findings  of 
fact  and  conclusions  of  law  that  were  approved  by  the 
trial  court.  Finding  No.  1  relates  to  the  execution  of 
the  Merriman  note  and  mortgage  to  the  Mid-continent 
Cooperative  Loan  Company,  about  which  there  is  no 
dispute.  Finding  No.  2  relates  to  the  transfer 'of  the 
lot  to  Selby,  and  the  execution  of  the  notes  and  mort- 
gage by  him  to  the  defendant  company,  subject  to  the 
first  mortgage,  given  by  the  Merrimans.  Finding  No.  3 
is  to  the  effect  that  a  receiver  was  appointed  for  the 
loan  company,  who  took  possession  of  the  assets  of  the 
company.  Finding  No.  4  is  that  on  July  17,  1899,  the 
receiver  brought  an  action  in  the  city  court  upon  the 
Merriman  note  and  mortgage,  and  that  on  February  27, 
1900,  he  obtained  a  personal  judgment  against  the 
Merrimans  for  $463.88  and  an  order  foreclosing  the 
mortgage.  Finding  No.  5  is  that  on  February  26, 1901, 
the  receiver,  under  an  order  of  court,  sold  the  Merriman 
note  and  mortgage  to  the  plaintiff,  and  about  the  same 
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time  assigned  to  the  plaintiff  the  judgment  which  had 
been  obtained  on  the  note  and  mortgage  in  the  city 
court.  Finding  No.  6  is  that  on  March  16,  1901,  the 
plaintiff  obtained  an  order  in  the  city  court  purporting 
to  set  aside  the  judgment  on  the  Merriman  note  and 
mortgage.  Finding  No.  7  is  that  in  1900  Marion  L. 
Rossiter  purchased  the  mortgaged  premises  from  Selby 
and  has  since  been  the  owner  of  the  same.  Finding 
No.  8  is  that  the  plaintiff  has  paid  the  taxes  on  the 
mortgaged  lot  from  1897  to  1903,  amounting  to  $75.75, 
and  also  a  special  assessment  of  $30.75.  Finding  No.  9 
relates  to  the  change  of  name  of  the  defendant  com- 
pany. Finding  No.  10  is  that  this  action  was  brought 
April  1,  1901,  based  on  the  same  note  and  mortgage 
that  were  sued  on  in  the  city  court.  Finding  No.  11  is 
that  the  answer  and  cross-petition  of  the  defendant 
company  was  filed  on  October  6,  1902,  which  set  up  the 
rendition  of  the  judgment  in  the  city  court  and  for  af- 
firmative relief  asked  judgment  on  the  Selby  notes  and 
mortgage.  Finding  No.  12  is  that  the  reply  of  the 
plaintiff  wad  filed  December  18,  1902,  in  which  owner- 
ship of  the  Selby  notes  and  mortgage  was  alleged  and 
an  attack  made  upon  the  validity  of  the  act  creating  the 
city  court.  Finding  No.  13  is  that  the  testimony  did  not 
show  that  the  plaintiff  was  the  owner  of  the  Selby  notes. 
On  these  facts  the  following  conclusions  of  law  were 
made : 

"(1)  The  court  of  Coffeyville  had  jurisdiction  to  ren- 
der a  personal  judgment  against  Charles  M.  Merriman 
and  Nannie  E.  Merriman  upon  the  Merriman  note,  exe- 
cuted and  delivered  to  the  Mid-continent  Cooperative 
Loan  Company  on  the  15th  day  of  June,  1897. 

"(2)  The  judgment  so  rendered  upon  said  note  was 
a  valid  judgment. 

"(3)  The  court  of  Coffeyville  had  no  jurisdiction  to 
order  a  foreclosure  of  the  mortgage  given  to  secure  the 
said  Merriman  note,  and  which  covered  lot  one  (1)  in 
block  one  (1),  Scurr  &  Savage  addition  to  the  city  of 
Coffeyville,  Kan.,  and  its  attempted  order  of  foreclosure 
was  of  no  validity. 

"  (4)  The  order  of  the  court  of  Coffeyville  attempting 
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to  set  aside  and  vacate  the  judgment  rendered  in  the 
case  of  the  Mid-continent  Cooperative  Loan  Company 
against  Merriman  and  Merriman  et  al.,  was  of  no  va- 
lidity, as  said  order  was  made  almost  a  year  after  the . 
judgment  had  been  rendered  in  said  cause,  and  at  that 
time  the  court  had  lost  jurisdiction  and  had  no  au- 
thority to  make  said  order. 

"  (5)  The  cause  of  action  upon  the  note  sued  upon  in 
the  above-entitled  cause  was  merged  in  the  judgment 
rendered  in  the  case  of  the  Mid-continent  Cooperative 
Loan  Company  against  Charles  M.  Merriman  et  al.,  and 
hence  said  note  nor  the  mortgage  given  to  secure  the 
same  can  never  again  become  the  basis  of  any  claim 
against  the  said  defendants,  Charles  M.  Merriman, 
Nannie  E.  Merriman,  et  al. 

"(6)  The  original  note  has,  by  being  sued  upon  and 
merged  in  the  judgment,  lost  its  vitality,  and  has  ex- 
pended its  force  and  effect,  and  a  second  judgment  can 
not  be  had  thereon  between  the  same  parties. 

"(7)  The  cause  of  action  upon  said  note  being 
merged  in  the  judgment  obtained  in  the  court  of  Coffey- 
ville,  the  plaintiff  is  not  entitled  to  maintain  this  action. 

"(8)  The  defendant  Cable  Company  is  entitled  to 
judgment  upon  its  notes  and  mortgage  and  foreclosure 
of  its  mortgage,  as  prayed  for  in  its  cross-petition." 

On  these  findings  judgment  was  rendered  against  the 
plaintiff,  who  prosecutes  error. 

George  R.  Snelling,  and  Joseph  P.  Rossiter,  for  the 
plaintiff  in  error. 

Charles  D.  Welch,  for  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 
, ,  Johnston,  C.J/:  Although  the  plaintiff  challenges 
the  finding  of  fact  as  to  the  purchase  and  ownership 
of  the  Selby  notes  it  is  not  open  to  reconsideration, 
because  the  evicienoe  on  which  it  was  'Kased  was  not 
preserved  and  there  was  no  motion  for  a  new  trial. 
^  There  remains  the  question  whether  the  facts  found 
•  justified  the  ruling  that  the  plaintiff  was  not  entitled 
to  a  foreclosure  of  the  Merriman  mortgage.  That 
mortgage  was  legally  executed,  duly  recorded,  and  it. 
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as  well  as  the  claim  which  it  secured,  had  been  pur- 
chased by  and  was  the  property  of  the  plaintiff.  The 
mortgage  had  never  been  discharged  by  payment  or 
release.  The  lien  of  the  mortgage  was  prior  to  that 
acquired  under  the  Selby  mortgage;  and  of  that  fact 
the  junior  mortgagee  had  abundant  notice.  Aside 
from  priority  of  record,  there  was  a  recital  in  the 
Selby  mortgage  that  it  was  executed  subject  to  the 
Merriman  mortgage,  previously  given.  The  plaintiff 
was  denied  a  foreclosure  of  this  mortgage,  not  because 
of  waiver,  extinguishment  or  satisfaction,  but  because 
the  note  for  the  payment  of  which  the  security  was 
given  had  become  merged  in  the  personal  judgment 
rendered  in  the  city  court  of  Coffeyville. 

It  may  be  assumed,  as  the  trial  court  found,  that  the 
judgment  of  the  city  court  was  valid  and  is  a  subsist- 
ing obligation.  It  is  also  clear  that  when  the  Merri- 
man note  was  reduced  to  judgment  it  became  merged 
in  the  judgment  and  could  not  thereafter  be  made  the 
foundation  of  a  subsequent  cause  of  action.  (Price  v. 
Bank,  62  Kan.  735 ;  Remington  v.  Hudson,  64  Kan.  43 ; 
Redden  v.  Bank,  66  Kan.  747.)  However,  the  merger 
and  extinguishment  of  the  note  did  not  discharge  the 
debt  nor  extinguish  the  mortgage.  The  form  of  the 
debt  was  changed,  but  the  debt  itself,  for  which  the 
mortgage  was  security,  remained  in  full  force.  The 
debt  secured  by  the  mortgage  is  the  primary  obliga- 
tion between  the  parties,  and  the  note^is  no  more  than 
the  primary  evidence  of  tha^debt.'  The  note  and  mort- 
gage are  not  so  closely  tied  together  that  a  creditbr 
mtist  sue  on  both  in  the  same  action.  He  may  bring 
an  action  against  the  debtor  wherever  he  may  be  found, 
but  can  only  foreclose  the  mortgage,  in  the  jurisdic- 
tion where  the  land  lies.  He  may  ol^tain  a  personal 
judgment  on  the  note  alone  yithout- waiving  his  rigjit 
to  foreclose  on  his  mortgage.  (lAchty  v.  McMartin,  11 
Kan.  565;  Investment  Co.  v.  Law,  62  Kan.  193.)  The. 
supreme  court  of  Indiana  has  held  it  to  be  well  settled 
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that  a  recovery  of  a  judgment  on  a  note  is  no  bar  to 
an  action  to  foreclose  the  mortgage.  (O'Leary  v.  SnedL- 
iker,  16  Ind.  404;  Jenkinson  v.  Ewing,  17  Ind.  505; 
Conyers  v.  Mericles  et  aZ.,  75  Ind.  443.)  In  Iowa  it  was 
held  that  "the  holder  of  a  note  secured  by  a  mortgage 
may  take  judgment  upon  the  indebtedness  at  law  with- 
out thereby  waiving  or  releasing  the  lien  of  the  mort- 
gage, and  may  subsequently,  if  he  sees  fit,  bring  his 
action  J;o  foreclose  such  lien  within  the  life  of  the  judg- 
ment thus  procured."  (Gilman  v.  Heitman,  137  Iowa, 
336;  347.) 

The  giving  of  a  new  note  for  the  one  that  was  se- 
cureci  by  the  mortgage  does  not  take  the  debt  out  of  the 
^security  unless  that  was  the  intention  of  the  parties, 
and  'this  is  upon  the  theory  that  the  thing  secured  is 
the  debt  rather  than  the  evidence  of  the  debt.  In 
Priest  et  al.  v.  Wheelock,  58  111.  114,  where  the  effect  of 
taking  judgment  upon  a  note  was  considered,  it  was 
said  that  "that  instrument  was  given  to  secure  the 
debt,  and  it  was  unmaterial  what  form  it  assumed, 
whether  an  account,  note,  or  judgment.  The  sub- 
stance, and  not  the  mere  form,  is  regarded  in  equity, 
and  hence  the  pledge  was  to  secure  pajrment  of  the 
money,  and  not  a  mere  extinguishment  of  the  note  by 
the  debt  assuming  another  form.  Because  the  judg- 
ment extinguished  the  note,  it  does- not  follow  that  the 
mortgage  was  discharged,  or  the  lien  it  created  on  the 
premises  was  extinguished.  The  lien  of  the  mortgage 
on  the  lot  still  continued,  to  secure  the  payment  of  the 
debt  then  evidenced  by  the  judgment.'  /  (Page  116.) 
In  section  936  of  volume  1  of  the  sixth'edition  of  Jones 
on  Mortgages  there  is  a  statement  of  the  general  rule, 
well  supported  by  authorities,  that  "the  merger  of  the 
note  in  a  judgment  does  not  extinguish  the  debt,  and 
the  mortgage  continues  a  lien  until  it  is  satisfied  or  the 
judgment  is  barred  by  the  statute  of  limitations.'' 
(See,  also,  RUey's  Adm'r  v.  McCord's  AdmW,  24  Mo. 
265 ;  Macomb  Sewer-pipe  Co.  v.  Hartley,  61  Minn.  350 ; 
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Torrey  v.  Cook,  116  Mass.  163 ;  Ciasna  and  JDthers  v. 
Haines  and  Others,  18  Ind.  496;  Kempner  and  Blum 
V.  Comer,  Fairris  &  Dial,  73  Tex.  196;  Denistoun  v. 
Payne,  7  La.  Ann.  333;  23  Cyc.  1195;  20  A.  &  E. 
Encycl.  of  L.  959;  Wiltsie,  Mort.  Forecl.  §  328.) 

Coming  to  the  question  of  pleading,  it  is  contended 
by  the  defendant  company  that  the  note  upon  which 
the  plaintiff  relied  had  ceased  to  exist  as  an  evidence 
of  indebtedness  and  did  not  furnish  a  basis^of  recovery. 
The  note,  being  merged  in  the  judgment,-^ was  no  longer 
an  evidence  of  the  debt,  and  therefore  it  could  not  be 
used  as  a  ground  of  action.  Thereafter  the  judgment 
was  the  only  evidence  of  the  debt  secured  by  the  mort- . 
gage,  and  if  the  plaintiff  had  no  other  foundation  for 
this  action  than  the  original  note  he  would  necessarily 
fail.  In  his  petition  he  pleaded  the  note  and  mort- 
gage, without  mentioning  the  fact  that  the  note  had 
been  reduced  to  judgment.  In  the  answer  of  the  com- 
pany, however,  the  judgment  was  set  out,  and  in  his 
rfeply  the  plaintiff  referred  to  this  judgment  and  ex- 
pressly averred  that  it  had  been  sold  and  assigned  to  » 
him.  On  the  allegation  that  the  judgment  came  to  him 
by  assignment  testimony  appears  to  have  been  taken, 
as  there  is  a  specific  finding  of  the  referee  that  the  re- 
ceiver of  the  loan  company  not  only  sold  and  trans- 
ferred the  note  and  mortgage  to  the  plaintiff  but  at 
about  the  same  time  the  judgment  based  on  the  note 
was  assigned  to  him.  In  this  way  the  judgment  was 
brought  in  issue.  It  is  true  that  the  plaintiff  made 
other  allegations  inconsistent  with  the  existence  and 
transfer  of  the  judgment,  where  he  alleged  that  the  act 
creating  the  city  court  was  invalid  and  also  that  the 
judgment  had  been  set  aside  in  that  court.  Notwith- 
standing these  inconsistent  theories  of  the  plaintiff  the 
debt  in  the  form  of  the  judgment  was  brought  into  the 
pleadings  and  was  considered  by  the  trial  court,  and 
on  these  averments  and  the  evidence  under  them  the 
rendition  as  well  as  the  assignment  and  transfer  of  the 
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judgment  were  found  as  facts  by  the  trial  court.  /  On 
these  facts  and  the  authorities  cited  the  plaintiff  is 
entitled  to  recover  the  debt  evidenced  by  the  judgment 
and  to  a  foreclosure  of  the  mortgage  given  to  secure  the 
debt.  The  lien  of  that  mortgage  is  prior  and  para- 
mount to  that  of  the  Cable  Company,  which,  as  we  have 
.seen,  was  taken  subject  to  the  plaintiff's  mortgage. 

The  judgment  of  the  district  court  is  therefore  re- 
versed and  the  cause  remanded,  with  directions  to 
render  judjarment  in  'accor4ance  with  the  views  herein 
expressed. 


Ed  Zelleken  et  al,  as  Partners,  etc.,  v.  S.  L.  Lynch 
et  aZ.,  (w  Partners,  etc. 

No.  16,167. 
SYLLABUS  BY  THE,  COURT. 

1.  Mineral  Leases  —  Covenant  to  Work  and  Mine  "Continu- 
ously,** In  the  absence  of  provisions  indicating  a  contrary 
intention  a  covenant  in  a  mining  lease  that  the  lessee  shall 
work  and  mine  the  property  continuously  means  continuously 
to  the  end  of  the  term. 

2.  Oral  Agreement — Specific  Performance — Mutuality  of 

Obligation  and  Remedy.  The  owner  of  mining  lots  made  ah 
oral  agreement  to  lease  them  for  a  long  term  of  years,  the 
lessee  to  work  and  mine  the  lots  continuously,  in  good  faith 
and  in  a  miner-like  manner.  The  lessee  was  put  in  possession 
and  for  three  years  carried  out  in  good  faith  the  terms  of  the 
contract.  Meantime  the  lessee  installed  machinery,  erected 
improvements,  sunk  shafts,  ran  drifts  and  otherwise  devel- 
oped the  property  until  it  became  very  valuable,  and  in  so 
doing  expended  the  sum  of  $30,000.  After  repeated  demands 
the  lessor  refused  to  execute  a  lease  for  the  agreed  period. 
Held,  that  as  against  a  claim  of  want  of  mutuality  in  the 
obligation  and  remedy  of  the  parties  specific  performance  of 
the  oral  agreement  should  be  decreed. 

Error  from  Cherokee  district  court ;  S.  C.  Westcott, 
judge  pro  tern.  Opinion  filed  October  9,  1909.  Af- 
firmed. 
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William  F.  Sapp,  and  Andrew  S.  Wilson,  for  the 
plaintiffs  in  error. 

Edward  E.  Sapp,  and  S.  E.  Cheeseman,  for  the  de- 
fendants in  error. 

The  opinion  of  the  court  was  delivered  by  ' 

BURCH,  J.:  The  plaintiffs,  Lynch  &  Co.,  brought  an* 
action  against  the  defendants,  the  Dillon  company,  to 
compel  the  performance  of  an  oral  agreement  to  make  a 
lease  of  mineral  land  for  mining  purposes,  and  was  suc- 
cessful. A  demurrer  to  the  petition  was  overruled, 
and  it  is  claimed  here  that  the  petition  states  no  cause 
of  action  for  specific  performance  because  of  a  lack  of 
mutuality  in  the  obligation  and  remedy  of  the  patties. 
The  petition  charges  that  in  consideration  of  the  pay- 
ment of  a  certain  royalty  on  the  ore  to  be  mined  the 
defendants  agreed  to  make  a  lease  of  the  land  in  con- 
troversy for  a  term  of  years  ending  in  January,  1914, 
the  plaintiffs  to  work  and  mine  the  lots  continuously, 
in  good  faith  and  in  a  miner-like  manner;  that  the 
plaintiffs  went  into  immediate  possession  of  the  lots  and 
have  occupied  them  continuously  for  a  period  of  more 
than  three  years — ^to  the  time  of  filing  the  petition ;  that 
ever  since  taking  possession  the  plaintiffs  have  mined 
the  lots  and  in  all  other  respects  carried  out  in  good 
faith  the  terms  of  the  contract ;  that  the  plaintiffs  have 
installed  machinery,  erected  improvements,  sunk 
shafts,  run  drifts  and  otherwise  developed  the  property 
until  it  has  become  very  valuable,  aijd  in  so  doing  have 
expended  the  sum  of  $30,000 ;  that  the  defendants  dis- 
pute the  terms  of  the  agreement  and  refuse,  after  re- 
peated demands,  to  execute  a  lease  for  longer  than  one 
year;  and  that  the  plaintiffs  have  no  adequate  remedy 
at  law  and  will  suffer  irreparable  injury  unless  the  oral 
agreement  be  specifically  enforced. 

The  defendants  say  the  contract  pleaded  does  not 
bind  the  plaintiffs  to  mine  the  property  to  the  end  of 
the  term ;  that  the  plaintiffs  are  at  liberty  to  discontinue 
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operations  and  abandon  the  lease  at  any  time;  and  that 
a  court  of  equity  will  not  compel  specific  performance 
in  a  case  where,  because  of  a  want  of  mutuality  in  ob- 
ligation, the  party  seeking  the  relief  may  render  the 
decree  nugatory  by  the  exercise  of  a  discretidh  which  he 
rightfully  possesses.  The  principle  invoked  is  one  of 
extensive  application,  but  the  defendants  misinterpret 
the  contract.  It  is  well  understood  that  whatever  ia 
necessarily  implied  by  the  words  used  in  a  contract  is 
as  much  a  part  of  the  contract  as  if  it  had  been  ex- 
pressed in  elaborate  terms.  The  covenant  to  mine  the 
lots  continuously  can  have  but  one  rational  meaning, 
and  that  is :  continuously  to  the  end  of  the  term.  The 
implication  is  as  clear  and  certain  as  if  the  expanding 
phrase  had  been  expressly  inserted.  Besides  this,  cor- 
relative obligation  sufficient  to  sustain  specific  per- 
formance may  be  implied  from  the  situation  of  the 
parties  and  the  circumstances  surrounding  the  execu- 
tion of  the  contract.  (Wilboum  v.  Bishop,  62  Miss. 
341.)  The  judgment  which  has  been  rendered  requires 
the  written  lease  to  provide  in  terms  that  the  plaintiff 
shall  work  and  mine  the  lots  continuously  during  the 
life  of  the  lease.  Supported  as  it  is  by  both  the  lan- 
guage employed  and  the  evidence  produced  at  the  trial 
this  interpretation  of  the  contract  is  manifestly  the 
true  one,  and  no  prejudice  resulted  to  the  defendants 
by  founding  judgment  upon  it. 

The  defendants  say  the  remedies  of  the  parties  were 
not,  when  the  oral  agreement  was  made,  and  are  not 
now,  mutual,  and  hence  that  specific  performance  could 
not  rightfully  be  decreed.  Formerly  it  was  said  that 
mutuality  of  obligation  and  of  remedy  must  have  ex- 
isted at  the  time  the  agreement  was  concluded  to  make 
specific  performance  available,  and  some  courts  still 
adhere  inflexibly  to  that  rule.  Many  courts,  however, 
have  recognized  the  injustice  of  denying  specific  per- 
formance if  the  situation  of  the  parties  be  such  that 
reciprocity  exists  at  the  time  the  remedy  is  invoked,. 
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and  exceptions  have  been  made  until  the  exceptional 
doctrine  has  largely  superseded  the  rule.  Also,  it  was 
formerly  said,  and  in  some  quarters  is  still  maintained, 
that  mutuality  requires  identity  of  remedy,  and  that 
both  parties  must  be  entitled  to  specific  performance 
before  a  court  of  equity  will  'proceed  at  the  suit  of 
either,  but  so  many  modifications  of  this  rule  have  been 
found  to  be  necessary  to  meet  the  demands  of  practical 
justice  that  it  has  gone  the  way  of  its  companion.  In 
a  note  at  page  237  of  the  second  edition  of  Pomeroy  on 
the  Specific  Performance  of  Contracts  it  is  said : 

"I  think  it  very  clear  that  the  rule  was  applied  with 
much  more  strictness  and  severity  in  the  older  than  in 
the  later  decisions ;  indeed,  the  rule,  so  far  as  it  relates 
to  the  mutuality  of  the  remedy  alone,  is  evidently  based 
upon  no  principles  of  abstract  right  and  justice,  but, 
at  most,  upon  notions  of  expediency ;  and  the  argu- 
ments in  its  support  are  often  mere  repetitions  of  time- 
honored  verbal  formulas,  which,  when  closely  analyzed, 
are  found  to  have  little  or  no  real  force  and  meaning." 

This  court  is  committed  to  the  liberal  view. 

"The  doctrine  that  there  must  be  mutuality  in  the 
contract,  and  that  it  must  be  capable  of  enforcement 
at  the  suit  of  either  party  at  the  time  it  is  entered  into, 
so  broadly  contended  for  by  counsel  for  the  plaintiff  in 
error,  and  stated  in  equally  broad  terms  in  Fry  on 
Specific  Performance,  §  443,  is  subject  to  so  many  ex- 
ceptions and  such  important  qualifications  that  it  is 
doubtful  whether  a  court  would  ever  be  warranted  in 
declaring  the  law  so  broadly.  There  are  many  con- 
tracts, originally  unilateral,  capable  of  enforcement 
when  accepted.  Many  other  contracts  afford  one  party 
a  remedy  by  an  action  for  the  recovery  of  money,  either 
upon  a  specific  promise  to  pay  or  in  an  action  for  dam- 
ages, while  the  other  party  may  be  entitled  to  a  specific 
performance;  still  others,  where  the  remedy  of  one 
party  before  any  performance  might  be  very  inade- 
quate, which  are  yet,  after  full  performance  on  one  side, 
capable  of  a  specific  enforcement  against  the  other." 
(Water-Supply  Co.  v.  Root,  56  Kan.  187,  197.) 

Take  the  facts  of  this  iease :  The  defendants  put  the 
plaintiffs  in  possession  under  the  oral  agreement.    The 
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plaintiffs  are  without  fault,  and  show  three  years  of 
faithful  and  sincere  performance.  The  plaintiffs 
greatly  enhanced  the  value  of  the  property  by  the  ex- 
penditure of  large  sums  of  money  in  improvements  and 
in  developmental  work,  and  have  placed  themselves  in 
a  position  to  enjoy  the  very  fruits  of  the  contract 
which  were  in  the  contemplation  of  the  parties  when 
it  was  made.  The  parties  appear  to  have  been  com- 
petent, there  is  nothing  to  indicate  that  the  contract 
was  not  fairly  concluded,  and  it  seems  to  be  reasonable 
and  just  in  all  its  provisions.  There  is  no  way  to  es- 
timate money  damages  which  would  adequately  com- 
pensate the  plaintiffs  should  they  be  compelled  to  va- 
cate the  premises.  If  equity  has  no  remedy  to  prevent 
the  defendants  from  confiscating  to  their  own  use  this 
increment  to  the  value  of  their  land,  from  compelling 
the  plaintiffs  to  sacrifice  their  expenditure  of  time  and 
labor  and  money,  and  from  cutting  off  the  plaintiffs 
from  the  just  profits  of  the  venture,  it  is  a  very  anemic 
system  and  needs  to  be  recruited  with  a  stock  of  robust, 
virile  principles  which  will  enable  it  to  cope  with  fraud. 
Whatever  the  situation  of  the  parties  may  have  been  at 
the  beginning  is  of  no  consequence  now.  Their  affairs 
have  reached  a  stage  where  the  plaintiffs'  claims  appeal 
to  conscience  and  are  unopposed  by  any  countervailing 
equity  on  the  defendants'  side.  The  plaintiffs  are  not 
within  the  principle  which  denies  specific  performance 
to  one  who  may,  under  the  law  or  under  the  contract, 
decline  to  perform  on  his  part  the  moment  the  decree 
is  entered.  They  can  not  rightfully  refuse  to  fulfil 
their  agreement.  Should  a  wrongful  refusal  occur  the 
defendants  would  be  entitled  to  redress,  and  doubtless 
either  the  law  or  equity  would  provide  them  a  remedy. 
It  may  be  that  some  form  of  injunction  relief  to  prevent 
a  breach  of  the  contract  would  be  awarded,  or  it  may 
be  that  reparation  in  damages  could  be  made.  But  the 
court  has  no  occasion  to  anticipate  culpable  conduct  on 
the  plaintiffs'  part  and  speculate  upon  how  the  defend- 
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ants  might  protect  themselves  should  they  some  time 
need  protection.  It  may  be  assumed  that  the  plaintiffs, 
will  obey  the  law  and  keep  their  promise.  Manifestly 
it  is  just  and  equitable  and  will  thwart  a  fraud  now  to 
decree  specific  performance  in  the  plaintiffs'  favor,  and 
manifestly  it  would  be  unjust  and  inequitable  and 
would  allow  the  perpetration  of  a  fraud  not  to  do  so. 
That  is  sufficient.  If  scientific  or  other  considerations, 
demand  a  formula  governing  the  subject,  whoever 
needs  can  phrase  one  on  that  basis.  So  far  as  the  mat- 
ters just  discussed  are  concerned  the  petition  states  a. 
cause  of  action  for  the  relief  sought. 

Other  objections  to  the  petition  are  without  merit. 
The  oral  agreement  contemplated  a  valid  lease  and  not. 
one  void  under  the  statute  of  frauds  and  perjuries. 
It  was  decided  long  ago  by  this  court  that  in  an  action 
for  specific  performance  the  description  of  the  premises, 
involved  may  be  aided  by  extrinsic  evidence.  (HoUis  v. 
Burgess,  37  Kan.  487;  Bacon  v.  Leslie,  50  Kan.  494.) 

The  substantial  dispute  between  the  parties  related 
to  the  manner  in  which  the  royalty  the  defendants  were 
to  receive  should  be  computed.  The  question  was.  Did 
the  defendants  make  the  agreement  alleged  in  the  pe- 
tition? This  question  was  one  of  fact,  and  was  fully 
tried,  the  evidence  of  course  being  conflicting.  A  jury 
returned  specific  findings  of  fact  sustaining  the  plain- 
tiffs' contention.  The  court  itself  then  made  findings  of 
fact  of  the  same  character  as  those  returned  by  the 
jury.  These  findings  are  supported  by  sufficient  evi- 
dence, and  there  the  controversy  over  the  facts  ends  so 
far  as  this  court  is  concerned.  It  is  not  necessary  to 
take  up  seriatim  the  assignments  of  error  which  seek 
to  avoid  the  force  of  the  findings  of  fact. 

Certain  mining  rules  and  regulations  of  the  defend- 
ant company  were  introduced  in  evidence.  Some  of 
them  related  to  matters  consistent  with  the  plaintiffs' 
version  of  the  contract,  and  the  court  held  them  to  be 
included  in  the  lease.    Others  relating  to  the  chief  sub- 
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ject  of  controversy  were  held  not  to  be  incorporated. 
The  defendants  say  the  contract  must  have  included 
everything  in  these  rules  or  nothing.  Manifestly  this 
i3  not  true.  The  position  of  the  court  evidently  was  that 
nothing  in  the  rules  contrary  to  the  express  agreement 
of  the  parties  could  stand,  which  is  true,  but  that  the 
plaintiffs  should  be  held  to  have  assented  to  the  other 
rules,  either  because  the  plaintiffs  were  chargeable  with 
notice  of  reasonable  regulations  promulgated  under  the 
head  lease  or  because  such  regulations  were  according 
to  the  custom  of  the  district.  AU  the  rules  and  regu- 
lations which  the  court  held  to  be  included  in  the  con- 
tract imposed  restrictions  upon  the  plaintiffs  for  the 
defendants*  benefit.  If  they  should  have  been  omitted 
the  defendants  can  not  complain,  and  the  plaintiffs  do 
not. 

Other  claims  of  error  are  not  sufficiently  grave  to 
require  comment,  and  the  judgment  of  the  district  court 
is  affirmed. 


The  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany V.  B.  W.  Roth,  as  Administrator,  etc. 

No.  16,160. 
SYLLABUS  BY  THB  COURT. 

Jury  and  Jurors — Special  Findings  Inconsistent  with  General 
Verdict — Negligence — Personal  Injuries.  Where  in  an  action 
for  damages  against  a  railroad  company,  commenced  by  the 
legal  representative  of  an  employee  who  was  killed  while 
in  the  employment  of  such  company,  special  questions  are 
submitted  to  the  jury,  among  which  is  one  requesting  them  to 
state  in  what  the  negligence  consisted,  giving  the  name  of 
the  officer  or  agent  who  was  guilty  of  such  negligence,  and 
the  answer  is,  "By  slowing  down  and  then  increasing  the 
speed  of  east-bound  freight  by  engineer  Gibbs,"  such  answer 
does  not  state  any  negligence;  and  where  no  other  facts  of 
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negligence  are  found  specially  a  judgment  can  not  be  entered 
against  the  defendant,  notwithstanding  a  general  verdict  in 
favor  of  the  plaintiff. 

Error  from  Lyon  district  court;  Frederick  A. 
Meckel,  judge.  Opinion  filed  October  9,  1909.  Re- 
versed. 

STATEMENT. 

E.  E.  Roth  was  head  brakeman  on  a  freight-train 
operated  on  the  defendant's  railroad.  On  January  13, 
1907,  his  train  became  disabled  and  was  compelled  to 
take  a  side-track  at  Mission  Siding.  At  this  time  a 
train  from  the  west  was  due  at  that  station,  and  Roth 
was  sent  forward  to  flag  and  stop  the  coming  train 
until  the  main  track  could  be  cleared.  It  was  in  the 
evening,  after  dark,  and  he  carried  a  red  light  and  a 
white  light.  In  going  to  the  point  wheie  it  was  nec- 
essary to  give  the  signal  he  was  compelled  to  cross  a 
trestle  bridge  about  150  feet  long.  The  bridge  was 
not  supplied  with  planks  upon  which  people  crossing 
it  could  walk  and  therefore  it  was  necessary  to^step 
from  one  tie  to  another.  He  crossed  the  bridge  and 
proceeded  west,  but  before  he  reached  the  point  where 
he  was  to  give  the  signal  the  engineer  in  charge  of  the 
incoming  train  had  discovered  the  signal  given  at  the 
station  semaphore  and  at  once  shut  off  steam  prepara- 
tory to  making  the  stop;  but  before  the  brakes  were 
applied  he  was  notified  by  the  same  signal  that  the 
track  was  open  and  he  could  proceed.  The  steam  was 
applied  again  immediately,  and  the  train  moved  for- 
ward without  its  speed  having  been  materially  dimin- 
ished. Roth,  at  about  the  same  time,  was  signaled  to 
come  back  to  his  train,  and  he  was  seen  soon  after- 
ward going  in  that  direction,  near  the  bridge.  He  was 
afterward  found  dead  at  the  bottom  of  the  rocky 
ravine,  under  the  east  end  of  the  bridge,  about  twelve 
feet  west  of  its  east  end.    The  ravine  is  from  twenty- 
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two  to  twenty-four  feet  deep.  The  bridge  is  so  narrow 
that  a  person  can  not  remain  on  it  while  a  train  is 
passing.  The  jury  in  their  special  findings  say  that 
Roth  saw  the  approaching  train  before  he  went  upon 
the  bridge. 

About  the  time  the  engineer  of  the  incoming  train 
observed  the  signal  that  the  track  was  clear  he  saw  a 
red  and  a  white  light  on  the  track,  which  he  knew  to 
be  in  the  hands  of  a  flagman  from  the  train  at  the 
station,  and  he  heard  the  signal  given  for  the  flag- 
man to  return.  He  saw,  the  lights  turn  oflf  the  track 
to  the  north  and  did  not  see  them  again.  The  engineer 
of  Roth's  train  saw  lights  which  he  supposed  to  be 
those  carried  by  Roth,  and  he  took  them  to  be  on  the 
bridge.  The  engineer  of  the  train  incoming  says  that 
Roth  was  not  on  the  bridge  when  his  train  crossed; 
that  it  ran  over  the  bridge  at  the  rate  of  twenty  to 
twenty-five  miles  an  hour.  No  witness  saw  Roth  and 
the  train  on  the  bridge  at  the  same  time.  The  engineer 
of  Roth's  train  saw  Roth  on  the  bridge  and  the  train 
800  or  900  feet  behind  him.  The  jury  returned  special 
findings  of  fact  which  read : 

"  (1)  Ques.  Was  the  deceased  acting  as  head  brake- 
man  at  the  time  of  the  accident  on  an  extra  freight- 
train  going  west,  said  train  running  between  Newton 
and  Hutchinson?   Ans.    Yes. 

"  (2)  Q.  Did  the  defendant's  track  at  Mission  Siding 
consist  of  one  main  track  and  a  switch,  or  side-track? 
A.  Double  track  and  side-track  to  Mission  station  and 
single  track  west  of  Mission. 

"(3)  Q.  Did  the  freight-train  mentioned  in  ques- 
tion No.  1  pull  in  on  the  side-track,  or  switch,  at  Mis- 
sion Siding?   A.    Yes. 

"(4)  Q.  Was  not  the  said  train  stopped  when  it 
reached  Mission  Siding  for  the  purpose  of  placing  it  on 
a  side-track",  or  switch?   A.    Yes. 

"(5)  Q.  While  said  train  was  being  taken  from  the 
main  track  to  the  side-track,  or  switch,  did  liot  the  de- 
ceased go  up  the  track  west  to  a  point  west  of  the 
bridge?   A.    Yes. 


Digitized  by  LjOOQ IC 


Vol.  80.  JULY  TERM,  1909.  756 

Railway  Co.  v.  Roth. 

"(6)  Q.  If  you  answer  the  last  question  'Yes/  then 
state  if  deceased  did  not  cross  the  bridge  while  going 
to  the  point  west  of  said  bridge.   A.    Yes. 

"(7)  Q.  If  you  answer  question  No.  6  'Yes/  then 
state  for  what  purpose  the  deceased  went  up  the  track 
to  the  west  while  said  train  was  being  placed  on  the 
switch,  or  side-track.  A.  For  the  purpose  of  flagging 
east-bound  extra  freight-train. 

"(8)  Q.  At  the  time  it  is  claimed  deceased  was  hit 
by  defendant's  engine,  was  he  not  going  east  on  the 
bridge,  intending  to  return  to  his  train?   A.    Yes. 

"(9)  Q.  If  you  answer  the  last  question  in  the  af- 
firmative, then  state  if  the  deceased  saw  the  train  that 
it  is  claimed  struck  him  before  he  went  upon  said 
bridge.   A.   Yes. 

"(10)  Q.  Was  the  track  from  Mission  Siding  west 
to  the  point  where  the  deceased  went  comparatively 
level?   A.    Yes. 

"(11)  Q.  Was  the  track  between  the  two  points 
mentioned  in  the  last  question  comparatively  straight? 
A.    Yes. 

"  (12)  Q.  State  how  long  deceased  would  have  been 
delayed  had  he  waited  for  the  train  to  pass  before  go- 
ing on  the  bridge.    A.    Probably  two  or  three  minutes. 

"(13)  Q.  Was  the  defendant  guilty  of  negligence 
toward  the  deceased?   A.    Yes. 

"(14)  Q.  If  you  answer  the  last  question  in  the  af- 
firmative, then  state  in  what  such  negligence  [con- 
sisted] ,  and  the  name  or  names  of  the  officer  or  agent 
or  employee  of  the  company  that  was-  guilty  of  such 
negligence.  A.  By  slowing  down  and  then  increasing 
the  speed  of  east-bound  freight  by  engineer  Gibbs. 

"(15)  Q.  Did  not  the  east-bound  train,  from  the 
time  it  passed  the  curve  west  of  Mission  Siding  until 
it  reached  the  bridge,  run  at  practically  the  same  rate 
of  speed  ?   A.    Yes. 

"(16)  Q.  How  far  is  it  from  the  west  end  of  the 
side-tr^ck,  or  switch,  to  the  east  end  of  the  bridge? 
A.    About  600  feet. 

"(17)  Q.  In  passing  over  said  bridge,  could  not 
deceased  have  observed  that  there  was  no  place  for 
a  person  to  stand  in  safety  while  a  train  was  passing 
over  said  bridge?   A.    Yes. 

"(18)  Q.  Was  this  bridge  negligently  constructed  V* 
A.    Yes. 
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"(19)  Q.  If  you  answer  the  last  question  in  the  af- 
firmative, then  state  wherein  it  was  negligently  con- 
structed. A.  In  not  constructing  foot-walks  on  out- 
aide  of  bridge  or  between  the  rails  or  any  place  where 
an  employee  could  with  safety  stand  while  a  train  was 
passing,  on  account  of  nearness  to  Mission  station. 

"(20)  Q.  Was  not  this  bridge  a  standard  trestle 
bridge?   A.    Yes. 

"(21)  Q.  Is  not  this  bridge  constructed  like  all 
other  trestle  bridges  on  the  Santa  Fe  system?   A.  Yes. 

"(22)  Q.  Do  not  all  railroad  companies  in  this  lo- 
cality use  and  maintain  trestle  bridges  like  the  one  in 
question.   A.    Yes." 

William  R.  Smith,  0.  J.  Wood,  and  Alfred  A.  Scott, 
for  the  plaintiff  in  error. 

L.  B.  Kellogg,  J.  Jay  Buck,  S.  S.  Spencer,  M.  M. 
Suddock,  and  C.  M.  Kellogg,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  The  defendant  contends  that  there  is  an 
entire  absence  of  proof  tending  to  establish  negligence 
upon  its  part,  and  that  there  is  a  conclusive  showing  of 
contributory  negligence  upon  the  part  of  the  deceased. 
It  has  also  been  urged  that  the  jury  found  that  the 
bridge  was  negligently  constructed,  as  alleged  in  the 
petition ;  but  it  is  not  intimated  that  this  condition  of 
the  bridge  had  anything  to  do  with  the  injury  of  which 
complaint  is  made. 

These  propositions  are  strongly  presented.  It  is  un- 
necessary, however,  for  us  to  place  the  decision  of  the 
case  upon  either  of  these  contentions,  as  it  can  be  dis- 
posed of  upon  the  findings  of  fact.  Questions  num- 
bered 13  and  14  and  the  answers  thereto  were  in- 
tended to  elicit  a  full  statement  of  the  facts  consti- 
tuting the  defendant's  negligence,  but  no  facts  are 
stated  which  can  be  construed  into  negligence.  They 
read : 

"  (13)  Ques.  Was  the  defendant  guilty  of  negligence 
toward  the  deceased?    Ans.  Yes. 
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"(14)  Q.  If  you  answer  the  last  question  in  the 
affirmative,  then  state  in  what  such  negligence  [con- 
sisted] ,  and  the  name  or  names  of  the  officer  or  agent 
or  employee  of  the  company  that  was  guilty  of  such 
negligence.  A.  By  slowing  down  and  then  increasing 
the  speed  of  east-bound  freight  by  engineer  Gibbs." 

The  mere  slowing  down  and  then  increasing  the 
speed  of  a  train  moving  under  ordinary  conditions  on 
the  ihain  track  does  not  constitute  negligence.  Under 
some  circumstances  it  might  be  negligence,  but  here  no 
such  circumstances  are  stated.  The  jury  do  not  state 
how  this  act  of  the  engineer  affected  Roth  or  in  any 
way  contributed  to  his  death.  The  same  is  true  of  the 
construction  of  the  bridge.  The  fact  that  it  was  negli- 
gently constructed  is  immaterial  unless  it  contributed 
to  the  accident.  In  this  respect  the  general  verdict  is 
not  sustained  by  the  special  findings,  but  is  inconsist- 
ent therewith. 

The  judgment  of  the  district  court  is  reversed,  with 
directions  to  grant  a  new  trial  and  proceed  in  accord- 
ance with  the  views  herein  expressed. 


Thomas  Karcher  et  ux,  v.  The  State  of  Kansas. 

No.  16.162. 
SYLLABUS  BY  THE  COURT. 

1.  Intoxicating  Liquors — Nuisance — lAen  on  Premises  for  Fine 
and  Costs.  Where  three  persons  jointly  maintain  a  common 
nuisance  in  violation  of  the  prohibitory  law,  upon  premises 
owned  by  two  of  them,  and  the  other  is  alone  convicted  of  the 
offense,  a  lien  for  the  fine  and  costs  adjudged  against  him  at- 
taches to  the  premises  so  entered  upon,  occupied  and  used  by 
the  three  as  partners. 

2.  Discharge  of  Lien,  An  agreement  between  the  prose- 
cuting attorney  and  the  person  so  convicted  that  upon  the  pay- 
ment of  a  sum  of  money,  to  be  applied,  first,  upon  the  costs 
accrued  in  another  pending  criminal  prosecution  for  the  un- 
lawful sale  of  intoxicating  liquor,  and  the  remainder  to  be 
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applied  apon  the  costs  included  in  the  Judgment  of  conviction 
upon  which  he  had  been  committed  to  jail,  and  that  the  pend- 
ing prosecution  should  be  dismissed,  although  executed,  does 
not  discharge  the  lien  for  the  line  and  the  costs  still  ronaining 
unpaid. 

3.  Same,    The  consent  of  the  prosecuting  attorn^  that 

the  prisoner  may  be  released  from  imprisonment  upon  such 
payment  being  made,  given  in  expectation  of  a  pardon  from 
the  governor,  which  was  afterward  issued,  and  in  anticipation 
of  favorable  action  by  the  county  commissioners  upon  the 
prisonisr's  application  for  release  from  jail  under  section  258 
of  the  criminal  code,  which  action  was  not  taken,  does  not 
discharge  such  lien. 

Error  from  WUson  district  court;  James  W.  Fin- 
ley,  judge.    Opinion  filed  October  9,  1909.    Affirmed. 

C.  W.  Shinn,  for  the  plaintiffs  in  error. 

Fred  S.  Jackson,  attorney-general,  E.  D.  MikeseU, 
assistant  attorney-general  for  Wilson  county,  and 
F,  M.  Woodard,  county  attorney,  for  The  State;  /.  B. 
Wilson,  of  counsel. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  This  is  an  action  to  foreclose  a  lien  un- 
der the  following  statutory  provisions : 

"All  fines  and  costs  assessed  against  any  person  or 
persons  for  any  violations  of  this  act  shall  be  a  lien  upon 
the  real  estate  of  such  person  or  persons  until  paid; 
and  in  case  any  person  or  persons  shall  let  or  lease  any 
building  or  premises,  and  shall  knowingly  suffer  the 
same  to  be  used  and  occupied  for  the  sale  of  intoxi- 
cating liquor  contrary  to  the  provisions  of  this  act,  the 
premises  so  leased  and  occupied  shall  be  subject  to  a  lien 
for,  and  may  be  sold  to  pay  all  fines  and  costs  assessed 
against  any  such  occupant  for  any  violation  of  this  actj 
and  such  liens  may  be  enforced  by  civil  action  in  any 
court  having  jurisdiction;  provided,  that  the  person 
against  whom  such  fines  and  costs  are  assessed  shall  be 
committed  to  the  jail  of  the  county  until  such  fines  and 
costs  are  paid."     (Gen.  Stat.  1901,  §  2468.) 

On  June  22,  1905,  an  information  was  filed  against 
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Martin  Peters,  E.  M.  Demoss  and  N.  C.  Binford,  charg- 
ing them  with  maintaining  a  common  nuisance  under 
another  section  of  the  same  act.  (Gen.  Stat.  1901, 
§  2463.)  Demoss  alone  was  arrested  and  tried  for  this 
offense,  and  he  was  convicted  September  14,  1905.  He 
appealed  to  this  court,  where  the  judgment  was  af- 
firmed in  June,  1906.  (The  State  v.  Demoss,  74  Kan. 
173.)  In  July,  1906,  he  was  committed  to  the  county 
jail  under  the  judgment,  which  provided  for  an  impris- 
onment of  six  months ;  that  he  pay  a  fine  of  $500,  and 
costs  taxed  at  $376.16;  and  that  he  be  committed  to  the 
jail  until  the  fine  and  costs  were  paid.  At  this  time  an- 
other criminal  prosecution  was  pending,  charging  De- 
moss in  sixty-seven  counts  with  making  unlawful  sales 
of  intoxicating  liquor.  A  civil  action  for  an  injunction 
was  also  pending.  While  so  in  jail  under  this  com- 
mitment, on  September  19,  1906,  a  settlement  was  pro- 
posed to  the  assistant  attorney-general  who  had  charge 
of  these  cases,  wherein,  according  to  the  testimony  of 
that  officer  and  of  the  attorney  for  Demoss,  it  was 
agreed  that  the  defendant  should  pay  $750,  which 
should  be  applied,  first,  to  the  costs  of  the  pending 
criminal  prosecution  and  the  injunction  suit,  and  any 
balance  remaining  should  be  applied  on  the  costs  in- 
cluded in  the  judgment  upon  which  he  was  imprisoned. 
A  petition  for  a  pardon  was  then  pending  before  the 
governor,  against  which  the  assistant  attorney-general 
had  remonstrated,  and  it  was  agreed  that  upon  these 
payments  being  made  the  pending  criminal  prosecu- 
tion, which  had  been  tried  three  times,  should  be  dis- 
missed and  the  remonstrance  withdrawn.  The  money 
was  paid  over  to  the  clerk,  who  applied  it  according  to 
the  agreement,  paying  the  costs  in  the  pending  actions 
in  full  and  $40  on  the  costs  included  in  the  judgment  of 
conviction.  This  left  the  fine  of  $500  and  over  $300 
costs  upon  the  judgment  unpaid.  It  was  believed  that 
the  pardon  would  be  granted  upon  the  withdrawal  of 
the  remonstrance,  and  that  the  county  commissioners. 
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to  whom  an  application  had  been  made,  would  dis- 
chargre  the  defendant  from  further  imprisonment  for 
failure  to  pay  the  fine  and  costs.  The  prisoner,  who 
was  then  in  the  clerk's  office,  objected  to  being  taken 
back  to  jail,  referred  to  the  fact  that  the  pardon  would 
soon  be  issued,  and  upon  the  consent  of  the  assistant 
attorney-general  the  sheriff  allowed  the  prisoner  to  go 
free. 

This  action  was  brought  against  Peters,  Binford  and 
Karcher  and  wife  to  foreclose  the  lien  for  fine  and  costs 
upon  the  premises  upon  which  the  nuisance  for  which 
Demoss  was  convicted  was  maintained.  It  was  ad- 
mitted upon  the  trial  that  the  premises  were  owned  by 
Peters  and  Binford  from  Jaifuary  1, 1905,  until  the  con- 
veyance to  E[archer,  which  was  made  October  17,  1905. 
The  evidence  in  this  action  showed  that  Peters,  Binford 
and  Demoss  jointly  maintained  a  common  nuisance  on 
these  premises  while  Peters  and  Binford  were  the 
owners  and  during  the  time  specified  in  the  informa- 
tion, and  that  $876.16  remained  due  at  the  time  of  the 
judgment  upon  the  fine  and  costs  adjudged  against 
Demoss.  The  court  found  for  the  state,  foreclosed 
the  lien,  and  ordered  the  sale  of  the  property  to  satisfy 
it,  as  provided  by  Jaw. 

The  plaintiffs  in  error,  Karcher  and  wife,  allege  that 
the  petition  does  not  state  facts  sufficient  to  support  the 
judgment  because  it  does  not  allege  that  the  owners 
"let  or  leased  the  pranises  and  knowingly  suffered  them 
to  be  used  and  occupied"  for  the  unlawful  purpose. 
The  petition  charges  that  the  defendants  "each  and  all 
knowingly  let  and  suffered  the  said  building  and  prem- 
ises to  be  used  and  occupied  for  the  maintenance  of  the 
nuisance  for  which  said  defendant  E.  M.  Demoss  was 
convicted  and  for  which  said  fines  and  costs  were  as- 
sessed, and  at  the  time  said  nuisance  was  so  conducted 
therein  each  and  all  well  knew  of  its  existaice  and 
maintenance."    It  is  therefore  sufficient. 

It  is  further  argued  by  the  plaintiffs  in  error  that 
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there  was  no  lease  by  owners  Binford  and  Peters  to 
Demoss,  who  was  convicted  of  the  crime,  and  that  such 
a  lease  is  necessary  to  the  lien  under  the  statute,  as  it 
provides  that  the  hen  shall  attach  "in  case  any  person 
or  persons  shall  let  or  lease  any  building  or  premises, 
and  shall  knowingly  suffer  the  same  to  be  used  and  oc- 
cupied" (Gen.  Stat.  1901,  §2468)  for  the  unlawful 
purpose.  In  this  case  three  men  were  jointly  engaged 
in  violating  the  law.  Two  of  them  owned  the  premises. 
The  other  was  their  partner  or  business  associate.  His 
occupancy  was  by  the  consent  and  cooperation  of  the 
owners.  If  they  had  not  been  his  partners  or  asso- 
ciates, but  had  merely  consented  without  a  formal 
lease  to  his  occupancy  and  use  of  the  premises  alone,  he 
would  have  been  a  tenant.  (1  Wood's  Land.  &  Ten., 
2d  ed.,  §  14  et  seq.)  The  evidence  tends  to  prove  that 
he  was  in  partnership  with  the  owners,  and  as  the  firm 
entered  into,  occupied  and  used  the  premises  with  their 
consent  in  carrying  on  its  business  the  implication 
arises  that  the  individual  owners  had  let  or  leased  the 
premises  to  the  partnership.  (Taylor's  Land.  &  Ten., 
9th  ed.,  §19  et  seq.;  Lindley,  Part.,  7th  ed.,  p.  366; 
Pio  Pico  V.  Cuyas,  47  Cal.  174.) 

In  his  answer  Karcher  pleaded  an  agreement  by  the 
assistant  attorney-general  with  the  defendant  Demoss 
for  the  release  of  the  latter  from  jail  for  the  sum  of 
$1000 ;  that  this  payment  was  made  to  the  clerk  accord- 
ing to  the  agreement;  that  he  was  then  actually  dis- 
charged from  the  jail  upon  the  order  of  the  assistant 
attorney-general ;  and  that  the  fine  and  costs  were  there- 
fore paid  and  satisfied  in  full.  Defendant  Demoss  tes- 
tified to  an  agreement  of  this  nature,  except  that  the 
amount  was  $750  instead  of  $1000,  but,  the  general 
findings  being  for  the  plaintiff,  it  will  be  presumed  that 
the  court  found  that  the  agreement  was  as  testified  to 
by  the  other  witnesses  above  referred  to.  According 
to  their  testimony  there  was  no  settlement  nor  attempt 
to  settle  the  fine  and  costs  in  that  case.    The  consent  of 
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the  prosecuting  officer  that  Demoss  should  not  be  re- 
turned to  jail,  based  upon  the  anticipated  pardon  of  the 
governor  and  the  favorable  action  of  the  county  com- 
missioners, was  not  a  legal  discharge  from  imprison- 
ment. While  the  governor  did  issue  the  pardon,  as  an- 
ticipated, it  seems  that  the  commissioners  took  no  ac- 
tion in  the  matter. 

The  plaintiffs  in  error  further  contend  that  the  pro- 
viso in  the  statute  quoted  above  that  the  person  shall  be 
i^ommitted  to  jail  until  the  fine  and  costs  are  paid  should 
be  construed  to  mean  that  the  lien  does'not  attach  unless 
the  person  is  so  committed.  The  correct  interpretation 
appears  to  be  that  the  person  shall  be  committed  until 
the  fine  and  costs  are  paid,  notwithstanding  the  lien; 
in  other  words,  that  the  existence  of  the  lien  does  not 
relieve  from  imprisonment.  (The  State  v.  Pfefferle, 
33  Kan.  718,  720.)  We  conclude  that  a  lien  attached 
to  the  premises  in  question,  and  that  it  has  not  been 
discharged. 

The  conveyance  to  Karcher  having  been  made  after 
the  date  of  the  judgment  of  conviction,  the  property 
was  subject  to  the  lien.  (Snyder  v.  The  State,  40  Kan. 
543.) 

The  judgment  is  affirmed. 


A.  B.  Rhodes  v.  The  Mound  City  Gas,  CJoal  and  Oil 
Company  et  al. 

No.  16.168. 
SYLLABUS  BY  THE  COURT. 

1.  Mineral  Leases — Assignment — Description  of  Land  Covered 
by  Leases,  An  assignment  of  mineral  leases  covering  real 
estate  "immediately  surrounding"  Mound  City,  Kan.,  was 
properly  interpreted  by  the  district  court  to  include  a  lease 
of  land  situated  a  half  mile  distant  from  the  town  site. 

^.  Covenant  to  Drill  Well  or  Make  Anntual  Payments — 

Time  of  Payment.    In  the  absence  of  terms  indicating  a  con- 
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trarj  intention  a  covenant  in  a  gas-and-oil  le&se  to  drill  a  wdl 
on  the  leased  premises  within  two  years  or  thereafter  to  pay 
$80  annually  until  a  well  is  drilled  does  not  require  the  an- 
nual payttioits  to  be  made  in  advance,  and  the  covenant  is 
performed  by  a  single  payment  of  the  entire  sum  at  any  time 
before  the  end  of  the  year  for  which  it  is  made. 

Error  from  Ldnn  district  court;  Walter  L.  Simons, 
judge.  Opinion  filed  October  9,  1909.  AflSrmed. 
Opinion  denying  a  petition  for  a  rehearing  filed  No- 
vember 10,  1909. 

James  D.  Snoddy,  for  the  plaintiff  in  error. 
James  W.  Reid,  and  John  J.  Jone^  for  the  defend- 
ants in  error. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  The  plaintiff  brought  suit  to  restrain  the 
defendants  from  interfering  with  his  possession,  use 
and  enjoyment  of  a  gas-well  to  which  he  claimed  the 
paramount  right.  The  court  found  the  facts  and  deter- 
mined the  law  in  favor  of  the  defendants,  and  the 
plaintiff  prosecutes  error. 

The  title  of  the  defendants  rests  upon  a  mineral  lease 
^ven  by  the  owner  of  the  land  on  which  the  well  is 
situated,  Henry  Carbon,  to  one  Robert  Fleming,  on 
June  18,  1902.  The  defendants  claim  this  lease  was 
duly  assigned  to  them  and  is  still  in  force,  unforfeited. 
If  this  be  true  the  judgment  of  the  district  ^court  is 
correct.  The  claimed  assignment  was  effected,  if  at 
all,  by  a  written  instrument  dated  October  15,  1903,  in 
which  Fleming  assigned  and  transferred  interests  de- 
scribed as  follows : 

"All  my  right,  title,  claim  and  interest  in  and  to  one 
certain  franchise  granted  to  the  undersigned  on  the 
8d  day  of  March,  1902,  by  the  city  of  Mound  City,  Kan., 
and  being  Ordinances  Nos.  153  and  154  of  said  city, 
and  all  the  gas-pipes  and  gas-mains  and  fixtures  not 
hereinafter  reserved,  and  all  my  right,  title,  claim  and 
interest  in  and  to  all  the  oil,  gas,  coal  and  other  mineral 
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leases  of  all  kinds  and  descriptions  belonging  to  said 
undersigned  owner,  or  which  was  taken  in  under- 
signed's name,  and  which  said  leases  and  franchises 
cover  real  estate  situated  in  and  immediately  surround- 
ing said  Mound  City,  Kan.,  and  this  conveyance  is  in- 
tended to  cover  and  convey  all  the  said  leases  and 
franchises  of  the  undersigned  owner  or  which  may 
hereafter  be  taken  in  my  name." 

The  Carbon  land  is  a  half  mile  distant  from  Mound 
City,  and  the  plaintiff  argues  that  the  terms  of  the  as- 
signment exclude  it  because  the  word  "immediately'^ 
forbids  the  existence  of  intervening  space.  This  inter- 
pretation involves  more  of  purism  than  the  discursive 
phraseology  of  ^e  context  seems  to  require.  Like 
many  other  absolute  expressions  the  one  under  discus- 
sion is  popularly  used  with  less  strictness  than  the 
literal  signification  requires  (Cent.  Die;  21  Cyc. 
1733),  and  a  fair  consideration  of  the  entire  instru- 
ment leads  to  the  conclusion  that  the  parties  intended 
the  assignment  to  embrace  leases  of  land  lying  close 
about  Mound  City,  although  not  in  actual  contact  with 
the  town  site.  If  a  suspicion  of  ambiguity  in  the  terms 
of  the  writing  be  admitted  it  vanishes  in  the  light  of 
the  situation,  relations  and  purposes  of  the  parties, 
and  particularly  in  the  light  of  the  evidence  showing 
their  subsequent  conduct  with  reference  to  the  Carbon 
lease  itself.  This  evidence  need  not  be  recounted  here. 
The  district  court  was  clearly  justified  in  holding  that 
an  assignment  was  made  as  the  defendants  claim. 

The  lease  granted  and  conveyed  all  the  coal,  oil  and 
gas  in  and  under  the  premises  described,  together  with 
the  right  to  enter,  drill  and  operate  for  and  remove  the 
substances  named,  on  the  following,  among  other,  con- 
ditions : 

"(1)  Second  party  agrees  to  drill  a  well  upon  said 
premises  within  two  years  from  this  date  or  there- 
after pay  to  first  party  eighty  ($80)  dollars  annually 
until  said  well  is  drilled,  or  this  lease  shall  be  void. 

"(3)  Should  gas  be  found,  second  party  agrees  to 
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pay  to  first  party  fifty  dollars  annually  for  every  well 
from  which  gas  is  used  off  the  premises. 

"  (8)  A  deposit  to  the  credit  of  the  lessor  in  Farmers' 
and  Merchants'  Bank,  Mound  City,  Kan.,  to  the  ac- 
count of  any  of  the  money  payments  herein  provided 
for,  shall  be  a  payment  under  the  terms  of  this  lease. 

"(9)  If  no  well  shall  be  drilled  upon  said  premises 
within  ten  years  from  this  date,  second  party  agrees 
to  reconvey,  and  thereupon  this  instnmient  shall  be 
null  and  void." 

No  well  has  yet  been  drilled.  On  April  24,  1905,  a 
tender  of  $80  was  made  to  the  lessor  according  to  the 
terms  of  the  first  condition  of  the  lease,  and  was  re- 
fused. On  June  16,  1905,  less  than  three  years  from 
the  date  of  the  lease,  the  sum  of  $80  was  deposited  to 
the  credit  of  the  lessor  in  the  Farmers'  and  Merchants' 
Bank  of  Mound  City,  according  to  the  terms  of  the 
eighth  condition.  The  plaintiff  contends  that  if  no 
well  were  drilled  the  lease  became  void  at  the  end  of 
two  years,  unless  $80  were  paid  in  advance  to  keep  it 
alive  for  another  year. 

The  lease  in  question  is  identical  in  legal  effect  with 
the  one  considered  in  Rose  v.  Lanyon,  68  Kan.  126. 
Diligence  in  sinking  a  well  was  not  a  vital  feature  of 
the  contract.  The  lessee  might  drill  a  well  at  any  time 
within  two  years,  or  he  might  suffer  two  years  to 
lapse  without  doing  anything  and  then  thereafter  pay 
$80  annually  until  he  saw  fit  to  drill  a  well,  the  latter 
alternative  being  limited  by  the  ninth  condition  ter- 
minating the  lease  absolutely  at  the  end  of  ten  years 
if  no  well  should  then  be  in  existence.  The  annual  pay- 
ment of  $80  is  the  stipulated  price  of  the  privilege  to 
delay  drilling  a  well  and  supposedly  is  an  equivalent 
for  the  benefits  the  lessor  would  receive  if  a  well  were 
in  operation.  The  first  condition  belongs  to  the  same 
class  as  the  third,  in  which  the  lessee  agrees  to  pay 
$50  annually  for  each  well  from  which  gas  is  used 
should  wells  be  drilled,  and  both  conditions  are  on  the 
same  legal  footing  as  provision  for  the  payment  of 
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annual  sums  or  for  annual  perfomutnce  in  other  kinds 
of  contracts.  The  rule  governing  such  agreements  is 
stated  in  Mower  v.  Sanford,  76  Conn.  504,  as  follows : 

"An  agreement  to  pay  a  fixed  sum  annually,  or  each 
year,  in  the  absence  of  language  modifying  the  ordinary 
meaning  of  these  terms,  can  not  fairly  be  construed  as 
a  promise  to  pay  such  sum  annually  in  advance,  or  at 
the  commencement  of  each  year.  A  contract  for  the 
pa3rment  of  money  in  fixed  instalments,  contaming  no 
other  provision  for  the  time  of  pa3rment  of  such  instal- 
ments than  that  they  are  to  be  paid  annually,  is  law- 
fully performed  by  the  payment  of  a  single  instalment 
at  the  end  of  each  year."   (Page  506.) 

In  the  case  of  Curtias  v.  HoweU,  89  N.  Y.  211,  the 
opinion  reads : 

"The  undertaking  of  the  plaintiff  was  to  deliver  one 
thousand  tons  of  ground  bark  per  year  for  the  term  of 
five  years,  to  commence  on  the  first  day  of  September 
next.  Had  this  undertaking  been  to  pay  a  thousand 
dollars  per  year  for  the  term  of  five  years  no  one  would 
have  questioned  the  right  of  the  promisor  to  the  whole 
year  in  which  to  make  the  payment".  The  words  'per 
year'  are  equivalent  to  the  word  'annually,'  and,  to  my 
mind,  convey  the  same  idea.  It  is  true  that  the  word 
'per'  may  be  understood  as  during,  but,  had  the  latter 
word  been  used,  the  meaning  would  have  been  the 
same.  The  promise  would  have  been  performed  by  a 
delivery  at  any  time  before  the  expiration  of  the  year." 
(Page  218.) 

The  rule  was  applied  to  a  mineral  lease  much  like  the 
one  now  under  consideration  in  the  case  of  Blodgett  v. 
Lanyon  Zinc  Co.,  120  Fed.  893,  the  syllabus  of  which 
reads  as  follows : 

"in  a  lease  for  ten  years,  with  a  stipulation  that  in 
case  no  well  was  sunk  within  two  years  it  should  be- 
come void  unless  the  lessee  should  elect  from  year  to 
year  to  continue  it  by  paying  $40  each  year,  it  is  not 
essential  that  the  $40  should  be  paid  before  the  com- 
mencement of  the  year,  but  the  payment  may  be  made 
at  any  time  during  the  year." 

In  the  opinion  it  was  said : 

"The  second  ground  upon  which  the  bill  to  avoid  this 
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lease  was  founded  is  that  the  Lanyon  Zinc  Company 
did  not  pay  the  $40  rental  for  the  year  from  April  10, 
1899,  to  April  10,  1900,  until  December  23,  1899.  The 
lease  grants  the  right  of  use  of  the  land  for  ten  years,, 
and  then  provides  that  if  a  well  is  not  sunk  on  the 
premises  within  two  years  from  the  date  of  the  lease  it. 
shall  become  void,  'unless  the  second  party  shall  elect 
from  year  to  year  to  continue  this  lease  by  paying  or 
depositing  to  the  credit  of  the  first  party  each  year  $40^ 
at  the  Bank  of  Allen  County,  Kansas,  until  a  well  is. 
complete  on  these  premises.'  No  weU  has  been  sunk. 
Counsel  for  the  appellants  insist  that  this  lease  became 
null  and  void  on  April  10, 1899,  because  the  $40  for  the 
succee<^ing  year  was  not  paid  on  or  before  that  day. 
They  insist  that  this  lease  simply  gave  to  the  lessee  the 
option  to  elect  to  continue  it  from  year  to  year  by  pay- 
ing the  rental  for  the  succeeding  year  before  it  com- 
menced. But  is  this  a  fair  construction  of  the  agree- 
ment? It  first  grants  the  exclusive  right  for  ten  years 
from  April  10,  1894,  and  then  provides  that  if  a  well  is. 
not  sunk  within  two  years  from  its  date  the  lease  shall 
become  void,  unless  the  lessee  shall  elect  to  continue  it 
from  year  to  year  by  paying  $40  each  year.  This  is 
not  a  mere  grant  of  an  option.  It  is  a  grant  of  the 
right  to  the  use  of  the  premises  for  the  term  of  ten 
years,  conditioned  on  the  payment  of  $40  per  year  after 
the  expiration  of  the  first  two  years.  Nor  is  there  any 
provision  in  this  contract  that  this  rental  shall  be  paid 
on  or  before  the  commencement  of  the  year  to  which  it 
applies.  An  election  from  year  to  year,  by  paying  $40 
each  year,  literally  means  an  election  by  paying  during 
each  year,  and  there  is  nothing  elsewhere  in  the  con- 
tract inconsistent  with  the  words  and  the  ordinary 

meaning  of  this  provision."    (Page  898.) 

« 

Such  being  the  law,  the  lease  in  this  case  was  con- 
tinued in  force  by  the  tender  and  deposit  recited. 

From  what  has  been  said  it  follows  that  the  disputed 
assignment  was  properly  received  in  evidence.  It  is 
immaterial  that  the  cross-examination  assigned  as 
error  went  beyond  the  scope  of  the  direct  examination. 
The  trial  was  before  the  court,  the  evidence  had  an  im- 
portant bearing  upon  the  controversy,  and  the  plain- 
tiff was  not  injured  because  the  usual  order  was  varied^ 
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The  defendants  were  entitled  to  the  property  on  which 
the  w^U  is  located.  Therefore  the  plaintiff  was  an  in- 
truder, and  it  makes  no  difference  what  the  arrange- 
ments were  under  which  the  well  was  drilled  or  in 
what  capacity  the  party  who  made  them  acted.  Since 
the  lease  is  sufficient  to  sustain  the  title  of  the  defend- 
ants it  is  not  necessary  to  discuss  the  errors  assigned 
repecting  their  proof  of  title  by  deed. 

The  judgment  of  the  district  court  is  affirmed. 


OPINION  DENYING  A  PETITION  FOR  A  REHEARING. 

Per  Curiam:  A  petition  has  been  filed  asking  for  a 
rehearing  in  this  case.  The  first  ground  of  complaint 
is  that  the  land  in  the  Carbon  lease  is  situated  more 
than  a  half  mfle  from  the  city  of  Mound  City,  and  such 
is  indeed  the  fact.  The  distance  is  the  diagonal  of  a 
quarter-section  of  land.  Of  course  it  would  not  affect 
the  principle  involved  or  the  decision  of  the  case  if  the 
distance  were  a  mile  and  a  half,  but  to  satisfy  the  de- 
mand of  the  plaintiff  for  accuracy  the  syllabus  and 
opinion  may  be  regarded  as  modified  by  substituting 
the  words  of  the  plaintiff's  brief — "more  than  one- 
half  mile" — for  the  expression  "a  half  mile,"  where- 
ever  the  latter  is  used. 

The  claimed  question  of  the  sufficiency  of  the  descrip- 
tion of  the  leases  in  the  assignment  was  not  overlooked 
'upon  the  first  consideration  of  the  case,  but  was  not 
deemed  of  sufficient  moment  to  require  the  publication 
of  a  formal  opinion  respecting  it. 

The  argument  for  the  defendant's  interpretation  of 
the  lease  is  no  more  cogent  than  those  heretofore  ad- 
vanced in  his  briefs.  Nothing  else  in  the  petition  re- 
quires comment,  and  it  is  denied. 
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L.  K.  Bonnewell  v.  J.  T.  Lowe  et  al. 

No.  16.178. 
SYLLABUS  BY  THE  COURT. 

1.  Injunction — Right  to  a  Review — Change  of  the  Status  Qtio. 
Where  the  trial  court  refuses  an  injunction  the  right  of  re- 
.view  is  not  necessarily  defeated  by  the  full  performance 
pending  an  appeal  of  the  act  sought  to  be  enjoined.  The  court 
has  jurisdiction  to  order  the  restoration  of  the  original  status, 
if  the  nature  of  the  case  is  such  that  the  order  can  be  made 
effective. 

2.  Drainage — Location  of  a  Ditch — Route  Described  in  the  Pe- 
tition. Under  the  provision  of  the  drainage  statute  (€ren. 
Stat.  1901,  §  2538)  that  upon  the  filing  of  a  petition  for  a 
ditch,  setting  forth  a  substantial  descrii>tion  of  its  proposed 
starting-point,  route  and  termination,  the  township  trustee 
shall  upon  certain  conditions  locate  such  ditch  ''as  substan- 
tially conforms  with  the  route  described  in  the  petition,"  it  is 
not  necessary  that  the  termini  and  route  of  the  ditch  as  con- 
structed shall  correspond  exactly  with  the  description  in  the 
petition.  A  considerable  variation  in  this  respect  is  not 
groimd  for  declaring  the  proceedings  void  when  collaterally 
attacked. 

8.  Finding  that  Establishment  of  Ditch  is  Necessary, 

Under  the  statute  (Gen.  Stat.  1901,  §  2538)  providing  that  the 
township  trustee  shall  locate  a  drainage-ditch  under  certain 
conditions  if  he  finds  it  necessary,  and  that  the  clerk  shall 
make  a  full  and  complete  record  of  all  the  proceedings  in  con- 
nection therewith,  an  order  for  the  establishment  of  such  a 
ditch  will  not  upon  a  collateral  attack  be  held  void  because  no 
formal  finding  of  its  necessity  has  been  recorded. 

4.  Location  of  Ditch — Parties  Benefited,  The  require- 
ment of  the  statute  (Gen.  Stat.  1901,  §  2539)  that  for  the  pur- 
pose of  apportioning  the  cost  a  drainage-ditch  shall  be  di- 
vided into  ''sections  not  less  in  number  than  the  number  of 
owners  of  land  through  which  the  same  may  be  located"  does 
not  imply  that  each  owner  is  to  construct  so  much  of  it  as  lies 
upon  his  own  land. 

6.  Obstruction  of  Ditch — Repairs — Notice,     The  statute 

(Gen.  Stat.  1901,  §  2539)  providing  that  whenever  such  drain- 
age-ditch is  obstructed  it  shall  be  the  duty  of  the  township 
trustee,  "after  five  days'  notice  having  been  given  by  any  per- 
son damaged  thereby,"  to  cause  it  to  be  repaired  does  not 
49—80  KAN. 


Digitized  by  LjOOQ IC 


770     SUPREME  COURT  OF  KANSAS. 

Bonnewell  v.  Lowe. 

make  the  giving  of  3uch  notice  a  prerequisite  to  action  by  the 
trustee;  when  he  is  satisfied  of  the  need  of  repairs  he  may  act 
upon  his  own  initiative. 

Error  from  Cowley  district  court;  Carroll  L. 
S WARTS,  judge.  Opinion  filed  October  9,  1909.  Af- 
firmed. 

W.  P.  Hackney,  and  /.  T.  Lafferty,  for  the  plaintiff 
in  error. 

L.  H.  Webb,  and  O.  P.  Fuller,  for  the  defendants  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  By  order  of  the  township  trustee  two 
ditches  theretofore  constructed  under  the  drainage 
statute  (Gen.  Stat.  1901,  §§2535-2550)  were  repaired, 
and  the  cost  was  apportioned  among  the  landowners 
benefited.  One  of  these,  L.  K.  Bonnewell,  disputed  the 
validity  of  the  charge  made  against  him,  refused  to  pay 
it,  and  brought  an  action  to  prevent  the  amount  being 
certified  to  the  county  clerk  and  placed  upon  the  tax- 
roll.    He  was  denied  relief,  and  prosecutes  error. 

The  defendants  maintain  that  the  proceeding  should 
be  dismissed  because  the  acts  sought  to  be  enjoined  have 
already  been  performed  and  therefore  there  is  nothing 
against  which  the  injunction  prayed  for  can  now  op- 
erate, if  allowed.  They  rely  for  support  in  this  conten- 
tion upon  City  of  Alma  v.  Loehr,  42  Kan.  368,  where  it 
was  said:  "The  function  of  a  writ  of  injunction  is  to 
afford  preventive  relief;  it  is  powerless  to  correct 
wrongs  or  injuries  already  committed."  That  case  was 
obviously  well  decided,  for  the  act  performed,  as  in 
Knight  v.  Hirbour,  64  Kan.  563,  was  of  such  a  char- 
acter that  the  court  could  not  compel  its  undoing,  and 
an  order  directed  to  that  end  would  necessarily  have 
been  fruitless.  But  the  reason  quoted  was  too  broadly 
stated.    In  a  proper  case  a  mandatory  injunction  may 
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be  issued.     (Railway  Co.  v.  Billings,  77  Kan.  119;  16 
A.  &  E.  Encycl.  of  L.  342,  343.) 

"Where  defendant  has  fully  completed  the  act  sought 
to  be  restrained,  after  the  filing  of  the  bill  but  before 
the  issuance  of  any  order  or  decree,  the  court  has  power 
to  compel  by  mandatory  injunction  the  restoration  of 
the  former  condition  of  things."     (22  Cyc.  742.) 

Here  the  charge  against  the  plaintiff  has  been  entered 
upon  the  tax-roll,  but  no  such  change  of  conditions  has 
taken  place  as  to  prevent  the  court  by  proper  order 
from  restoring  the  parties  to  their  original  status.  A 
judgment  in  favor  of  the  plaintiff,  by  declaring  the  tax 
illegal,  would  nullify  the  effect  of  its  entry  on  the  roll. 
In  a  case  cited  in  support  of  the  text  just  quoted  it  was 
said: 

"Complainant  had  prayed  for  an  injunction,  which 
had  not  been  secured,  but  after  the  court  had  acquired 
jurisdiction,  if  the  collector  enforced  pajrment  of  the 
tax  that  fact  would  not  constitute  any  defense  to  the 
bill,  but  the  money  was  collected  subject  to  the  power 
of  the  court  to  compel  the  collector  to  refund  it  or  sub- 
mit to  such  other  decree  concerning  it  as  might  be 
equitable.  A  party  filing  a  bill  for  an  injunction  may 
fail  to  procure  a  preliminary  injunction,  but  any  act 
after  the  court  has  acquired  jurisdiction  will  be  sub- 
ject to  the  power  of  the  court  to  compel  a  restoration 
of  the  status  or  to  enforce  such  other  relief  as  may  be 
proper."  (New  Haven  Clock  Co.  v.  Kochersperger, 
175  111.  383,  395.) 

The  validity  of  the  assessment  against  the  plaintiff 
is  attacked  upon  the  ground  that  the  proceedings  under 
which  the  ditches  were  originally  constructed  were 
void  for  these  reasons,  which  will  be  considered  in  or- 
der: (1)  The  ditches  were  not  located  in  conformity 
with  the  routes  described  in  the  petitions  on  which  they 
were  respectively  based.  (2)  The  record  shows  no 
finding  that  such  ditches  were  necessary.  (3)  No  part 
of  either  ditch  is  located  upon  the  plaintiff's  land. 

The  statute  (Gen.  Stat.  1901,  §  2538)  provides  that 
upon  a  petition  of  owners  of  land  adjacent  to  the  line 
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of  a  proposed  ditch  being  filed  with  the  township  clprk, 
"setting  forth  a  substantial  description  of  its  proposed 
starting-point,  route,  and  termination,*'  and  upon  cer- 
tain conditions  being  fulfilled,  the  trustee  shall  locate 
and  establish  such  ditch  ''as  substantially  conforms 
with  the  route  described  in  the  petition."  One  of  the 
petitions  here  involved  (the  one  to  which  the  first  ob- 
jection applies  with  the  greater  apparent  force)  asked 
that  a  ditch  be  dug  "in  the  direction  most  feasible," 
along  a  route  described  thus:  "From  a  point  on  the 
north  line  of  said  section  5,  about  40  rods  east  of  the 
northwest  comer  thereof,  in  a  southwesterly  direction, 
through  said  section  5  and  6  to  the  Arkansas  river." 
The  ditch  actually  constructed  began  on  the  west  side 
of  a  road  between  sections  5  and  6,  ran  southwest  for 
about  half  a  mile,  then  turned  to  the  southeast  and  ran 
a  little  over  a  mile  to  the  river,  passing  through  sec- 
tions 6,  7  and  8,  but  not  touching  section  5.  The  ditch 
was  also  extended  a  quarter  of  a  mile  northwest  from 
the  bend.  The  plaintiff  claims  that  this  course  did  not 
"substantially  conform"  with  the  proposed  route,  and 
that  the  extension  northwest  from  the  angle  was  in 
reality  a  separate  ditch,  not  supported  by  any  petition 
whatever. 

The  departure  from  the  route  indicated  in  the  peti- 
tion was  considerable,  but  we  think  not  sufficient  to 
devest  the  trustee  of  jurisdiction.  A  lateral  ditch  drain- 
ing a  part  of  the  land  embraced  in  the  original  plan  was 
not  necessarily  an  independent  project  requiring  a  sep- 
arate petition.  The  statutory  requirement  of  substan- 
tial conformity  clearly  implies  that  the  ditch  construc- 
ted need  not  follow  absolutely  the  route  indicated.  Of 
a  somewhat  similar  provision  it  was  said,  in  Kinne  v. 
Bare,  68  Mich.  625 : 

"It  is  not  contemplated  .  .  .  that  the  petition 
for  the  drain  should  contain  an  accurate  description  of 
the  termini  and  route  of  the  proposed  drain.  It  could 
not  be  well  done  without  the  petitioners  first  went  to  the 
expense  of  a  survey,  in  order  to  determine  the  feasi- 
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bility  of  the  route.  This  the  law  does  not  require. 
What  it  contemplates  is  that  the  termini  and  route  shall 
be  approximately  described  for  the  information  of  the 
drain  commissioner;  and  it  is  left  for  him  to  ascertain 
and  determine  the  practical  route  and  termini."  (Page 
627.) 

And  in  Donnelly  v.  Decker  and  others,  58  Wis.  461 : 

'The  objection  that  the  ditch  varied  materially  from 
the  line  fixed  in  the  petition  is  disposed  of  in  Neis  v. 
Franzen,  18  Wis.  537  [a  road  case].  The  supervisors 
had  the  right  to  make  any  suitable  variation  from  such 
line,  in  their  discretion,  so  that  they  did  not  so  far  de- 
part from  the  line  in  the  petition  as  to  be  materially  an- 
other and  different  line."     (Page  476.) 

(See,  also,  14  Cyc.  1031,  and  cases  there  cited.) 
The  trustee  is  authorized  to  order  the  construction 
of  a  ditch  only  in  case  he  finds  it  to  be  necessary  and 
that  it  is  demanded  by  or  will  be  conducive  to  the  pub- 
lic health,  convenience  and  welfare.  The  clerk  is  re- 
quired to  make  a  full  and  complete  record  of  the  pro- 
ceedings. Here  the  record  of  the  establishment  of  one 
of  the  ditches  fails  to  recite  any  finding  with  respect 
to  the  necessity  of  the  proposed  improvement.  The 
plaintiff  invokes  the  rule  thus  stated  in  14  Cyc.  1043 : 

"Many  of  the  statutes  provide  that  all  of  the  find- 
ings of  the  board  of  commissioners  or  trustees  shall  be 
reduced  to  writing  and  entered  of  record  by  the  clerk 
of  the  board ;  and  a  drain  is  not  legally  established  in 
the  absence  of  such  written  record  showing  the  action 
of  the  board,  and  also  showing  the  existence  of  one  of 
the  statutory  grounds  requisite  for  the  establishment 
of  a  drain." 

This  rule,  however,  does  not  apply  to  the  present 
case,  for  our  statute  does  not  in  terms  require  a  formal 
declaration  by  the  trustee  that  he  finds  the  ditch  to  be 
necessary,  and  in  the  absence  of  such  requirement  the 
order  for  its  construction  sufficiently  implies  such  a 
finding. 

"It  is  not  generally  requisite  that  the  city  ordinance 
or  resolution  state  that  the  improvement  is  necessary, 
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as  such  ordinance  or  resolution,  having  been  enacted 
by  the  officers  whose  duty  it  is  to  determine  the  neces- 
sity, is  in  itself  deemed  a  sufficient  declaration  of  the 
fact;  but  if  the  statute  expressly  requires  that  the 
council  shall  declare  its  determination  that  the  neces- 
sity exists,  then  such  declaration  of  the  grounds  on 
which  it  proceeds  must  be  made  before  it  can  order 
the  improvements."   (25  A.  &  E.  Encycl.  of  L.  1212.) 

Indeed,  it  has  been  held  that  as  against  a  collateral 
attack  the  omission  to  record  a  determination  that  a 
proposed  improvement  is  needed  is  not  fatal  even 
where  the  statute  expressly  requires  a  formal  declara- 
tion to  that  effect.  See  Newman  v.  City  of  Emporia, 
32  Kan.  456,  where  it  was  said : 

"The  plaintiff  claims  that  the  original  resolution 
ordering  the  improvement  to  be  made  on  Sixth  avenue 
was  informal,  for  the  reason  that  the  city  council  did 
not  'declare  such  work  or  improvement  necessary  to 
be  done.'  Now  the  statute  in  force  at  the  time,  sec- 
tion 75  of  the  second-class-city  act  (Comp.  Laws  1879, 
ch.  19,  par.  814),  does  require  that  the  resolution 
passed  by  the  city  council  should  'declare  such  work 
or  improvement  necessary  to  be  done,'  but  we  think 
that  the  city  council  in  effect  complied  with  the  law. 
When  it  declared  that  the  work  should  be  done,  and 
instructed  the  city  clerk  'to  advertise  the  same  in  ac- 
cordance with  the  law  governing  such  improvements,' 
it  in  effect  declared  that  the  improvement  was  neces- 
sary, and  thereby  invited  opposition  and  protest,  and 
gave  as  full  opportunity  for  the  same  as  though  it  had 
in  express  terms  declared  that  the  improvement  was 
necessary.  ...  It  is  possible  that  if  a  proceeding 
had  been  commenced  before  any  work  was  done  under 
this  resolution  the  city  council  might  have  been  en- 
joined from  proceeding  further  until  it  passed  a  formal 
resolution  declaring  that  the  work  was  necessary.  But 
no  such  proceeding  was  had,  and  we  think  it  now  comes 
too  late."   (Pages  460,  461.) 

The  plaintiff  is  not  exempted  from  the  cost  of  con- 
structing and  maintaining  the  drainage-ditches  by  the 
fact  that  they  do  not  touch  his  land.  Section  5  of  the 
township  drainage  act  (Gen.  Stat.  1901,  §  2539)  reads: 

"That  the  said  township  trustee,  whenever  he  shall 
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have  established  any  such  ditch,  drain,  or  watercourse, 
shall  divide  the  same  into  suitable  sections,  not  less  in 
number  than  the  number  of  owners  of  land  through 
which  the  same  may  be  located,  and  shall  also  prescribe 
the  time  within  which  the  work  upon  such  sections 
shall  be  completed,  and  by  whom  done.  And  the  said 
trustee  shall  assess  and  allow  all  the  fees,  costs  and 
expenses  of  locating  and  establishing  such  ditch,  drain, 
or  watercourse,  and  shall  apportion  the  payment  of  the 
same  equitably  among  the  parties  to  be  benefited 
thereby.  .  .  .  Whenever  any  such  ditch,  drain  or 
watercourse  shall  become  in  any  manner  obstructed, 
it  shall  be  the  duty  of  said  township  trustee,  after 
five  days'  notice  having  been  given  by  any  person 
damaged  thereby,  to  cause  such  ditch,  drain  or  water- 
course to  be  repaired  in  such  a  manner  as  to  remove 
such  obstruction,  and  to  restore  such  ditch,  drain  or 
watercourse  to  its  established  width  and  depth.  .  .  . 
The  cost  and  expense  of  such  work  and  repairs  shall  be 
equitably  apportioned  among  the  parties  benefited 
thereby,  and  said  trustee  may  prescribe  the  time  with- 
in which  such  assessments  may  be  paid." 

When  an  appeal  is  taken  a  jury  is  required  to  report 
(Gen.  Stat.  1901,  §  2543)  : 

"First,  whether  it  will  be  conducive  to  the  public 
health,  convenience  or  welfare  to  cause  said  proposed 
ditch,  drain  or  watercourse  to  be  established  as  lo- 
cated ;  second,  the  amount  of  compensation  due  to  each 
person  in  case  of  the  location  of  the  same;  and  third, 
the  amount  of  labor  to  be  performed  by  such  person  in- 
terested in  the  opening  and  constructing  of  the  same, 
.  .  .  specifying  the  sections  and  work  to  be  done  as 
provided  in  section  5  of  this  act." 

The  provision  that  the  number  of  sections  into  which 
the  ditch  is  divided  shall  be  not  less  than  the  number 
of  owners  of  land  through  which  it  is  located  does  not 
imply  that  each  owner  is  to  construct  so  much  of  it  as 
lies  upon  his  own  land,  but  rather  suggests  that  the 
tracts  of  land  over  which  it  passes  may  be  fewer  in 
number  than  the  persons  beneficially  affected  and 
therefore  liable  for  the  cost. 

The  plaintiff  further  objects  that  in  the  case  of  one 
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of  the  ditches  the  trustee  made  the  order  for  repairs 
without  any  notice  of  an  obstruction  having  been  given 
by  any  person  damaged  thereby.  We  do  not  regard 
such  notice  as  jurisdictional.  We  think  the  purpose  of 
the  statute  in  that  regard  is  to  enable  one  who  is  in- 
jured by  an  obstruction  to  require  the  trustee  to  take 
steps  for  its  removal  within  a  fixed  time.  Where  the 
trustee  is  satisfied  of  the  need  of  such^  steps  he  is  au- 
thorized to  proceed  upon  his  own  initiative. 

Other  objections  are:  That  in  cleaning  the  ditch  the 
original  line  was  not  followed;  that  one  of  the  orders 
for  repairs  did  not  show  to  what  ditch  it  referred;  that 
the  place  where  the  work  assigned  to  the  plaintiff  was 
required  to  be  done  was  not  sufficiently  indicated ;  and 
that  the  amount  charged  for  the  work  was  excessive. 
The  claim  of  a  departure  from  the  first  location  of  the 
ditch  does  not  seem  to  have  been  conclusively  estab- 
lished. The  name  used  in  the  record — "the  Taylor 
ditch" — was  sufficient  to  show  what  ditch  was  in- 
tended ;  Taylor  was  the  name  of  the  first  signer  of  the 
petition  for  one  of  the  ditches,  and  the  other  ditch  was 
described  in  the  petition  as  terminating  in  "the  Taylor 
ditch."  Any  obscurity  in  the  designation  of  the  por- 
tion of  the  work  assigned  to  the  plaintiff  is  unimpor- 
tant in  view  of  the  fact  that  he  resisted  the  proceed- 
ings on  the  other  grounds  specified.  And  the  evi- 
dence seems  to  warrant  a  finding  that  the  amount 
charged  to  the  plaintiff  was  not  unreasonable. 

The  judgment  is  aflSrmed. 
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A.  W.  LitTLE  V.  J.  A.  Davis. 

No.  16,476. 
SYLLABUS  BY  THE  COURT. 

1.  Office  and  Officers  —  Action  to  Try  Title  —  Election  of 
Remedies.  There  are  two  remedies  for  trying  the  right  to  a 
township  or  county  office.  The  first  is  the  usual,  ordinary 
remedy  by  contest  under  the  provisions  of  section  2655  of  the 
Greneral  Statutes  of  1901;  it  is  reasonably  adequate  for  the 
purpose  for  which  it  is  intended;  it  determines  the  right  to 
the  office.  The  second  is  by  an  action  in  quo  warranto,  which 
is  an  extraordinary  remedy,  controlled  to  a  large  extent  by 
the  discretion  of  the  court. 

2.  Quo  Warranto — Judicial  Discretion,  Plaintiff  brought  an 
action  in  quo  warranto  to  oust  the  defendant  from  the  office 
of  coroner.  In  his  petition  it  was  alleged  that  he  had  first 
pursued  the  ordinary  remedy  by  contest,  until  confronted  by 
an  adverse  ruling  of  the  contest  court,  when  he  dismissed 
his  contest  Held,  this  court  in  its  discretion  will  refuse  to 
entertain  the  action,  and  the  same  is  dismissed. 

Original  proceeding  in  quo  warranto.  Opinion  filed 
October  9,  1909.    Dismissed. 

John  A.  Hale,  Henry  E.  Dean,  and  Richard  J.  Hig- 
gins,  for  the  plaintiff. 

T.  A.  Pollock,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  This  is  an  original  proceeding  in  quo 
warranto,  and  the  question  involved  arises  upon  a  mo- 
tion to  dismiss. 

At  the  general  election  in  November,  1908,  the  plain- 
tiff and  the  defendant  were  candidates  against  each 
other  for  the  office  of  coroner  of  Wyandotte  county. 
The  official  returns  showed  that  the  defendant  had  re- 
ceived twenty-five  more  votes  than  the  plaintiff,  and 
the  canvassing  board  declared  him  duly  elected.  He 
received  the  certificate  of  election,  and  thereafter  qual- 
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ified  and  entered  upon  the  duties  of  the  office.  Within 
the  time  allowed  by  the  statute  the  plaintiff  instituted 
a  contest  under  the  provisions  of  section  2655  of  the 
General  Statutes  of  1901.  When  the  contest  came  on 
to  be  heard  the  plaintiff  dismissed  the  same,  and  the 
contest  court  rendered  a  judgment  against  him  for 
costs.  The  circumstances  under  which  the  contest  was 
dismissed  are  stated  in  the  plaintifTs  petition  as 
follow : 

"And  that  when  said  court  convened  said  plaintiff 
asked  and  demanded  that  the  ballots  counted  for  said 
election  in  the  precincts  in  which  he  alleged  in  his 
statement  of  contest  mistakes  and  errors  had  occurred 
be  produced  and  used  in  evidence ;  and  that  said  board, 
notwithstanding  the  statute  in  such  cases  made  and 
provided,  refused,  upon  a  vote  of  two  to  one,  the  two 
democrats  composing  the  said  board  voting  against 
ordering  said  ballots  to  be  produced  or  the  reception  of 
the  same  in  evidence  to  support  the  claim  of  the 
said  plaintiff  herein,  until  said  plaintiff  should  show 
aliunde  said  ballots  that  a  recount  of  the  same  would 
show  him  to  have  been  elected  at  said  election.  And 
the  plaintiff,  being  unable  to  make  such  proof  aliunde 
said  ballots,  dismissed  his  said  cause." 

On  May  1,  1909,  the  plaintiff  brought  this  action  in 
quo  warranto,  asking  that  a  recount  of  the  ballots  be 
had,  that  he  be  declared  duly  elected  to  the  office,  and 
that  the  defendant  be  ousted  therefrom.  The  grounds 
relied  upon  here  are  the  same  as  those  upon  which  the 
contest  was  based,  and,  in  substance,  amount  to  the 
claim  that  at  each  of  the  voting  precincts  in  the  county 
there  were  several  ballots  counted  for  the  defendant 
which  were  not  cast  for  him  and  a  number  that  were 
cast  for  the  plaintiff  which  were  not  counted  for  him. 

The  defendant  moves  to  dismiss  on  the  theory  that 
by  commencing  the  contest  and  afterward  dismissing 
the  same  the  plaintiff  lost  his  right  to  maintain  this 
action.  The  sole  question  to  be  determined  is  whether 
the  action  should  be  dismissed. 

The  defendant  contends  that  the  doctrine  of  election 
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of  remedies  applies;  that  the  plaintiff  by  commencing 
his  contest  elected  his  remedy  and  forever  deprived 
himself  of  the  right  to  maintain  an  action  in  quo  war- 
ranto. On  the  other  hand,  it  is  urged  that  election 
of  remedies  has  no  application  because  the  remedies 
themselves  are  not  inconsistent. 

In  this  connection  the  plaintiff  makes  the  further 
contention  that  election  of  remedies  does  not  apply, 
because  at  the  time  he  instituted  his  contest  his  remedy 
by  quo  warranto  had  not  accrued;  that  he  had  his 
ranedy  by  contest  when  the  canvassing  board  declared 
the  defendant  elected,  but  in  order  to  avail  himself  of 
that  remedy  the  statute  required  contest  proceedings 
to  be  commenced  within  twenty  days  from  the  time 
the  votes  were  canvassed,  whereas  an  action  in  quo 
warranto  would  not  lie  until  the  defendant  took  the 
office,  which  was  in  January,  1909.  To  the  last  con- 
tention it  is  a  sufficient  aiiswer  to  say  that  a  party 
may  be  bound  by  his  election  of  one  remedy  although 
the  second  remedy  may  not  have  accrued  at  the  time 
he  makes  his  election.  For  instance,  he  may  have  two 
inconsistent  remedies,  one  sounding  in  tort  and  one  on 
contract.  His  remedy  by  an  action  in  tort  may  have 
accrued  before  he  could  maintain  an  action  on  the  con- 
tract, for  the  reason  that  the  contract  had  not  matured. 
Yet,  if  by  commencing  his  action  in  tort  he  assume 
a  position  inconsistent  with  the  claims  he  afterward 
seeks  to  assert,  he  will  be  held  bound  by  his  election. 

It  is  apparent,  however,  that  the  doctrine  of  elec- 
tion of  remedies  can  not  be  applied  in  all  its  rigor  in 
the  present  case  because  there  is  not  that  inconsist- 
ency between  the  two  remedies  which  lies  at  the  basis 
of  the  doctrine.  (Tarbox  v.  Sughrue,  36  Kan.  225.) 
The  case  presents  a  situation  in  some  respects  like  that 
which  arose  in  the  recent  case  of  Yeager  v.  Aikman, 
ante,  p.  656,  an  original  proceeding  in  qux)  warranto 
to  oust  the  defendant  from  the  office  of  judge  of  the 
district  court.     In  that  case  the  plaintiff  first  insti- 
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tuted  a  contest  before  the  state  senate,  the  tribunal 
created  by  statute  for  the  purpose  of  determining  con- 
tested elections  to  the  office  of  district  judge,  and  be- 
cause he  failed  to  comply  with  an  order  of  the  contest 
court  requiring  him  to  state  definitely  the  grounds  of 
his  contest  the  senate  dismissed  his  case.  *He  then 
brought  an  action  in  quo  warranto.  A  motion  to  dis- 
miss the  action  was  sustained.  The  decision  turned 
upon  the  proposition  that  the  plaintiff  had  first  in- 
voked the  jurisdiction  created  by  statute  for  trying 
contested  elections  of  district  judges,  and  that  the 
order  dismissing  his  contest  was  analogous  to  sustain- 
ing a  general  demurrer  and  was  a  final  determination 
of  the  contest  on  its  merits.  In  this  case  the  dismissal 
was  made  by  the  plaintiff  as  contestor,  and  not  by  the 
contest  court.  It  is  true  that  the  dismissal  was  an  in- 
voluntary one;  it  was  made  because  the  ruling  of  the 
contest  court  refusing  to  order  the  ballots  produced 
rendered  it  impossible  for  the  plaintiff  to  prove  his 
case.  But  obviously  the  action  terminated  without  a 
consideration  of  the  merits,  and  although  the  dis- 
missal did  not  in  terms  purport  to  be  "without  prej- 
udice" it  can  not  be  held  res  judicata.  (Smith  v.  Atdd, 
31  Kan.  262;  Mills  v.  Pettigrew,  45  Kan.  573.) 

We  are  satisfied,  however,  that  this  action  should 
not  be  entertained,  and  that  it  must  be  dismissed. 
While  the  decision  can  not  be  rested  upon  the  ground 
either  of  election  of  remedies  or  that  the  matters  and 
things  sought  to  be  litigated  are  res  judicata,  some  of 
the  principles  of  both  doctrines  apply  more  or  lesa 
forcibly  to  the  situation  in  which  the  plaintiff  finds 
himself.  He  had  two  remedies.  It  may  be  conceded 
that  they  are  not  inconsistent  so  as  to  make  the  com- 
mencement of  one  an  irrevocable  election.  His  first 
remedy  was  the  ordinary,  usual  one  where  a  rival  can- 
didate seeks  to  contest  the  validity  of  an  election  for 
a  township  or  county  office.  It  is  reasonably  adequate 
for  the  purpose  for  which  it  was  intended;  it  deter- 
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mines  the  title  to  the  office.  It  is  true  that  where  it  is 
prolonged  until  after  the  term  of  office  begins  and  his 
rival  enters  upon  the  office  and  refuses  to  vacate  the 
contestor,  even  though  successful  in  the  contest,  is 
obliged  to  prosecute  quo  warranto  to  oust  the  incum- 
bent. {Tarbox  v.  Sughrue,  36  Kan.  225.)  But  in  ordi- 
nary cases  the  remedy  is  reasonably  adequate,  and  at 
alj  events  the  contestor  is  fully  advised  of  the  extent 
of  the  remedy  at  the  time  he  invokes  it.  The  other 
remedy,  by  quo  warranto,  has  always  been  recognized 
as  an  extraordinary  one.  Under  some  statutes  courts 
have  held  that  an  election  contest  is  the  exclusive 
remedy  so  far  as  the  rights  of  the  rival  candidates  are 
concerned,  and  others  hold  that  it  is  the  exclusive 
remedy  for  the  purpose  of  questioning  the  legality  of 
the  votes  cast  at  the  election.  (23  A.  &  E.  Encycl.  of 
L.  608,  609,  and  cases  cited.)  The  contention  of  the 
defendant  that  under  our  statute  the  remedy  by  con- 
test is  exclusive,  and  that  this  court  has  no  jurisdic- 
tion to  entertain  an  action  in  quo  warranto  at  the  suit 
of  a  private  party,  can  not  be  sustained.  Original 
jurisdiction  in  quo  warranto  is  conferred  upon  this 
court  by  the  constitution  (art.  3,  §  3),  and  that  juris- 
diction is  not  limited  to  actions  in  which  the  state  is  a 
party.  (The  State,  ex  rel,  v.  Buckland,  23  Kan.  259; 
Tarbox  v.  Sughrue,  supra.)  But  the  action  of  quo  war- 
ranto is  controlled  to  a  great  extent  by  the  discretion 
of  the  court.  (The  State,  ex  rel,  v.  Wilson,  30  Kan. 
661;  Tarbox  v,  Sughrue,  supra.)  In  the  Wilson  case 
the  court  refused  to  grant  the  relief  because  the  plain- 
tiff had  another  plain  and  adequate  remedy.  In  the 
Tarbox  case  it  granted  the  relief  because  the  plaintiff 
had  no  other  adequate  remedy. 

It  is  obvious,  however,  that  the  court's  discretion  is 
not  exhausted  when  it  determines  whether  there  is  an- 
other adequate  remedy.  On  the  contrary,  the  question 
whether  under  all  the  facts  and  circumstances  relief 
shall  be  granted  rests  in  the  judicial  discretion.    Be- 
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fore  the  adoption  of  the  code  it  was  discretionary  with 
the  courts  whether  the  writ  of  quo  warranto  should 
issue  at  the  suit  of  a  private  party.  This  was  the  law 
from  the  time  of  the  statute  of  Anne.  (17  Enc.  PI.  & 
Pr.  429,  and  cases  cited.)  Jurisdiction  of  the  action 
which  the  code  has  substituted  for  the  writ  is  to  be 
determined  by  reference  to  the  common-law  rules. 
(The  State,  ex  rel,  v.  Wilson,  30  Kan.  661.)  In  at  least 
two  cases  this  court  has  recognized  the  principle  that 
the  judicial  discretion  which  controls  the  action  is 
broad  enough  to  determine  whether  under  all  the  cir- 
cumstances the  relief  shalt  be  granted.  In  Weston  v. 
Lome,  40  Kan.  479,  the  court  refused  to  grant  the  relief 
because  a  judgment  would  Jiave  the  effect  in  that  case 
of  clothing  the  plaintiff  with  an  office  from  which  he 
would  be  at  once  subject  to  removal  for  the  reason  that 
he  was  interested  in  a  contract  made  with  the  school 
district.  Again,  in  Horton  v.  Wilder,  48  Kan.  222,  the 
remedy  was  denied  for  the  reason  that  under  all  the 
circumstances  it  appeared  that  the  plaintiffs  were  not 
entitled  to  the  relief. 

In  the  present  case  the  plaintiff  adopted  the  ordinary, 
usual  remedy,  and  contested  the  election  before  the 
tribunal  created  by  statute  for  contesting  elections  of 
township  and  county  officers.  He  prosecuted  that  ac- 
tion until  confronted  by  a  ruling  of  the  court  which 
prevented  him  from  procuring  a  judgment  in  his  favor, 
and  then  dismissed  his  action.  He  now  asks  the  court 
in  its  discretion  to  inquire  into  the  right  of  the  defend- 
ant to  hold  the  office,  setting  up  the  same  grounds  for 
relief  which  he  relied  upon  in  the  former  action.  It 
would  be  difficult  to  lay  down  a  hard-and-fast  rule 
which  would  control  in  all  cases,  because  judicial  dis- 
cretion is  not  to  be  governed  by  inflexible  rules  of  law. 

"Discretion  may  be  and  is  to  a  very  great  extent 
regulated  by  usage  or  by  principles  which  courts  have 
learned  by  experience  will,  when  applied  to  the  great 
majority  of  cases,  best  promote  the  ends  of  justice." 
(Piatt  V.  Munroe,  34  Barb.  [N.  Y.]  291,  294.) 
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Where  the  plaintiff  has  pursued  the  usual  remedy  by 
contest,  and  dismisses  the  same  because  of  an  adverse 
ruling  of  the  contest  court,  that  circumstance  should 
weigh  heavily  against  him  in  an  appeal  to  the  discre- 
tion of  the  courts  to  entertain  an  action  in  qtio  war- 
ranto, and  we  have  reached  the  conclusion,  in  this  case, 
that  the  relief  should  not  be  granted.  The  action  is 
therefore  dismissed. 


In  re  John  P.  Hanson,  Petitioner.  |»    ^M 

No.  16.660.  I 22j 

SYLLABUS  BY  THE  COURT. 

1.  Contempt — Inherent  Power  of  the  Probate  Court  Every 
probate  court  in  this  state  is  a  court  of  record  and  has  in- 
herent power  to  punish  summarily  for  contempt  persons  who 
in  open  court  refuse  to  comply  with  its  lawful  orders  or  in 
any  manner  impede  or  embarrass  the  orderly  transaction  of 
its  business,  and  this  power  exists  independent  of  any  statute. 

2.  Refusal  of  a  Witness  to  Answer  Questums,    A  person 

who  is  present  in  open  court  in  the  capacity  of  a  witness,  and 
refuses,  when  ordered  by  the  court,  to  answer  a  pertinent 
question  concerning  the  matter  being  investigated,  is  guilty 
of  contempt  for  which  he  may  be  summarily  fined. 

3.  Refusal  to  Pay  Fine — Commitment,    Where  a  witness 

is  guilty  of  contempt  and  is  fined  under  circumstances  as  above 
indicated,  and  refuses  to  pay  the  fine  as  ordered,  he  may  be 
committed  to  jail,  there  to  remain  until  such  fine  is  paid  and 
the  question  answered. 

Original  proceeding  in  habeas  corptia.  Opinion  filed 
October  9,  1909.    Petitioner  remanded. 

John  F.  Hanson,  pro  se. 

Frank  O.  Johnson,  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  This  is  an  original  proceeding  for  a  writ 
of  habeas  corpus,  prosecuted  by  John  F.  Hanson,  who 
is  confined  in  the  jail  Of  McPherson  county  upon  a  com- 
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mitment  issued  by  the  probate  court  of  that  county  for 
contempt.  It  appears  that  the  petitioner  was  present 
in  the  probate  court,  where  a  trial  was  in  progress  be- 
tween an  administrator  of  an  unsettled  estate  and  per- 
sons holding  claims  against  the  estate  which  the  ad- 
ministrator was  contesting.  The  petitioner,  who  is  an 
attorney,  had  been  the  adviser  of  the  administrator  of 
the  estate,  and  had  books  and  papers  in  his  possession 
deemed  to  be  important  as  evidence  in  the  controversy 
before  the  court.  In  the  course  of  the  trial  he  was 
called  as  a  witness,  and  after  being  duly  affirmed  was 
asked  if  he  had  any  books  or  papers  pertaining  to  the 
estate  in  his  possession.  He  refused  to  answer.  The 
court  then  adjudged  him  guilty  of  contempt  and  as- 
sessed a  fine  against  him  of  $25,  and  ordered  it  to  be 
paid  at  once,  which  the  petitioner  refused  t6  do.  The 
court  then  committed  him  to  the  custody  of  the  sheriflf 
until  such  fine  should  be  paid  and  the  answer  made  to 
the  question  propounded.  The  witness  still  refuses  to 
answer  the  question  or  pay  the  fine. 

The  petitioner's  claim  for  relief  is  based  entirely 
upon  the  theory  that  the  power  of  the  court  to  punish 
for  contempt  is  given  by  the  statute,  and  that  such 
power  is  exclusive.  He  further  contends  that  the  stat- 
ute does  not  authorize  commitment  for  non-payment  of 
a  fine  assessed  for  contempt. 

The  brief  is  devoted  to  a  discussion  of  the  statute 
relating  to  contempts,  and  it  is  contended  that  the  ac- 
tion of  the  probate  court  was  not  within  such  statute. 
In  the  view  we  have  taken  much  of  this  discussion  is 
immaterial,  as  we  do  not  concur  in  the  assumption  that 
a  probate  court  is  without  power  to  punish  for  con- 
tempt except  as  conferred  by  the  statute.  The  probate 
court  in  this  state  is  created  and  its  jurisdiction  fixed 
by  section  8  of  article  3  of  the  constitution,  which 
reads : 

"There  shall  be  a  probate  court  in  each  county,  which 
shall  be  a  court  of  record,  and  have  such  probate  juris- 
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<iiction  and  care  of  estates  of  deceased  persons,  minors, 
and  persons  of  unsound  minds,  as  may  be  prescribed  by 
law." 

It  will  be  seen  from  this  that  a  probate  court  in  this 
state  is  a  court  of  record  and  has  jurisdiction  of  the 
estates  of  deceased  persons.  In  the  case  of  Howbert  v. 
Heyle,  47  Kan.  58,  this  court  said : 

**It  must  be  remembered  that  the  probate  court  in 
this  state  is  a  court  of  record  (Const.,  art.  3,  §  8;  Act 
relating  to  Probate  Courts,  §  1) ;  and  while  it  has  juris- 
diction  only  of  particular  classes  of  things,  such  as  the 
care  of  the  estates  of  deceased  persons,  minors,  and 
persons  of  unsound  mind,  yet  it  has  general  jurisdic- 
tion of  these  things."    (Page  65.) 

This  was  repeated  in  the  case  of  Higgins  v.  Reed,  48 
Kan.  272,  280.  In  volume  9  of  the  Cyclopedia  of  Law 
and  Procedure,  at  page  26,  it  is  said : 

"Independent  of  authority  granted  by  statute,  courts 
of  record  of  superior  jurisdiction,  whether  civil  or 
criminal,  ppssess  inherent  power  to  punish  for  con- 
tempt of  court.  Such  power  is  essential  to  the  due  ad- 
ministration of  justice,  and  the  legislature  can  not  take 
it  away  or  abridge  it,  although  it  may  regulate  its  use. 
Statutes  conferring  the  power  are  simply  declaratory 
of  the  common  law." 

In  volume  7  of  the  American  and  English  Encyclo- 
psedia  of  Law,  at  page  33,  it  is  said : 

"When,  however,  the  court  is  a  creature  of  the  con- 
stitution, the  better  opinion  seems  to  be  that  it  can  not, 
by  legislative  enactment,  be  shorn  of  its  inherent  right 
to  punish  for  contempts ;  nor  can  the  legislature  abridge 
that  right,  although  it  may  regulate  its  exercise.  The 
constitution  may  confer  on  the  legislature  the  power  to 
abridge  the  right  of  courts  created  by  the  constitution 
to  punish  for  contempts,  but  in  only  a  very  few  states 
of  the  Union  has  that  been  done." 

In  the  case  of  In  re  Millington,  Petitioner,  &c.,  24 
Kan.  214,  this  court  said : 

"Courts  of  record  have  an  inherent  power  to  punish 
for  disorderly  conduct  in  the  court-room,  resistance  of 

50— 80  KAN. 
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their  process,  or  any  other  interference  with  their  pro- 
ceedings which  amounts  to  actual  contempt"  (Syl- 
labus.) 

(See,  also.  The  State  v.  Thomas,  74  Kan.  360,  365.) 

The  syllabus  to  the  case  of  State,  ex  reL  Phelps  and 
Baker,  v.  Judge,  45  La.  Ann.  1250,  in  40  Am.  St.  Rep. 
282,  reads: 

"The  power  to  punish  for  contempts,  actual  or  con- 
structive, is  inherent  in  all  courts  of  record,  and  is  es- 
sential to  the  preservation  of  order  in  all  judicial  pro- 
ceedings." 

In  the  case  of  In  re  Shortridge,  99  Cal.  526,  the  court 
said: 

"No  authority  has  been  found  which  denies*  the  in- 
herent right  of  a  court,  in  the  absence  of  a  limitation 
placed  upon  it  by  the  power  which  created  it,  to  punish 
as  a  contempt  an  act— whether  committed  in  or  out  of 
its  presence — ^which  tends  to  impede,  embarrass  or  ob- 
struct the  court  in  the  discharge  of  its  duties.  It  is  a 
doctrine  which  is  admitted  in  idl  its  rigor  by  American 
courts  everywhere,  and  does  not  need  the  support  of 
foreign  authorities  based  upon  the  fiction  that  the  maj- 
esty of  the  king,  represented  in  the  persons  of  the 
judges,  is  always  present  in  the  court.  It  is  founded 
upon  the  principle — ^which  is  coeval  with  the  existence 
of  the  courts,  and  as  necessary  as  the  right  of  self-pro- 
tection— ^that  it  is  a  necessary  incident  to  the  execution 
of  the  powers  conferred  upon  the  court,  and  is  neces- 
sary to  maintain  its  dignity,  if  not  its  very  existence. 
It  exists  independent  of  the  statute."   (Page  532.) 

The  case  of  Hale  v.  The  State,  55  Ohio  St.  210,  is  a 
leading  one  upon  this  subject.  In  that  case  the  court 
decided : 

"The  general  assembly  is  without  authority  to 
abridge  the  power  of  a  court  created  by  the  constitu- 
tion to  punish  contempts  summarily,  such  power  being 
inherent  and  necessary  to  the  exercise  of  judicial  func- 
tions; and  sections  6906,  6907,  Revised  Statutes,  will 
not  be  so  construed  as  to  impute  to  the  general  assem- 
bly an  intention  to  abridge  such  power."   (Syllabus.) 

In  the  opinion  it  Was  said : 

"In  the  case  before  us,  a  court,  created  by  the  con- 
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stitution,  punished  summarily,  as  for  a  contempt,  one 
guilty  of  a  wrongful  act  which  interfered  with  the  ex- 
ercise of  its  jurisdiction.  Upon  a  careful  examination 
of  the  reported  cases  we  find  but  one  which  seems  to 
deny  its  power  to  do  so.''   (Page  215.) 

In  36  L.  R.  A.  254  exhaustive  notes  are  appended  to 
the  Hale  case,  containing  the  citations  of  many  author- 
ities additional  to  those  cited  in  the  opinion. 
•  It  may  be  safely  assumed  that  these  cases  indicate  a 
general  concurrence  of  courts  in  the  proposition  that 
every  court  created  by  the  constitution  which  is  not 
limited  by  that  instrument  in  this  respect  possesses  in- 
herently full  power  to  enforce  its  orders,  protect  its 
dignity  and  preserve  good  order,  and  to  that  end  may 
administer  punishment  for  contempt;  and  this  power 
exists  independently  of  any  statute.  As  probate  courts 
are  created  in  this  state  by  the  constitution,  they  fall 
within  the  foregoing  category. 

The  petitioner  attacks  the  whole  proceeding  as  void 
because  not  in  accordance  with  sections  330,  331  and 
332  of  the  code  of  civil  procedure.  If  these  sections 
were  intended  to  apply  to  courts  of  record,  they  are  not 
controlling.  The  court,  independent  of  this  statute,  had 
full  power  to  make  the  orders  of  which  complaint  is 
made.  If  courts  were  limited  in  their  power  to  enforce 
proper  orders,  as  urged  here,  contumacious  witnesses 
could  effectually  impede  and  embarrass  them  to  such  an 
extent  as  practically  to  prevent  the  administration  of 
justice. 

The  petitioner  was  in  the  wrong.  He  shpuld  have 
answered  the  question,  and  if  the  evidence  desired  was 
in  his  possession,  and  material,  he  should  have  volun- 
tarily produced  it.  Members  of  the  bar  are  not  ex- 
pected to  embarrass  courts,  but  rather  to  aid  them  in 
the  discharge  of  their  difficult  duties.  If  an  attorney, 
in  his  zeal  for  a  client  or  in  the  excitement  of  the  occa- 
sion, should  overstep  professional  propriety  or  vio- 
late his  duty  as  a  witness  in  open  court  he  should  re- 
trace the  steps  so  taken  at  the  earliest  opportunity. 
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We  are  unable  to  grant  the  relief  prayed. for.  The 
petitioner  is  remanded  to  the  sheriff  in  whose  custody 
he  was  when  this  proceeding  was  commenced,  and  the 
costs  of  this  proceeding  are  taxed  to  the  petitioner. 


W.  M.  Glenn  v.  Emma  Erath. 

No.  16,967. 

Notice — Pendency  of  an  Action.  A  finding  that  a  defendant 
served  by  publication  did  not  have  actual  notice  of  the  pen- 
dency of  the  action  in  time  to  defend  held  conclusive  on  re- 
view. 

Error  from  Greeley  district  court;  Charles  E.  Lob- 
dell,  judge.    Opinion  filed  October  9,  1909.    Affirmed. 

George  A.  Kline,  and  Lee  Monroe,  for  the  plaintiff  in 
error. 

D,  R,  Beckstrom,  for  the  defendant  in  error. 

Per  Curiam:  This  is  an  appeal  from  an  order  of  the 
district  court  of  Greeley  county  opening  the  judgment 
and  allowing  the  defendant,  Emma  Erath,  to  come  in 
and  defend.  The  principal  question  involved  in  the  pro- 
ceeding is  whether  she  had  notice  of  the  pendency  of  the 
foreclosure  suit  to  which  she  was  made  a  party  defend- 
ant and  in  which  her  rights  to  the  land  were  barred  in 
time  to  answer  and  defend,  she  having  been  served  by 
publication.  There  was  only  circumstantial  evidence 
to  prove  that  she  had  such  notice,  and  there  was  direct 
evidence  that  she  did  not  have  the  notice.  The  court 
below  found  in  her  favor  on  the  question  of  fact,  and  its 
finding  can  not  be  reviewed  here. 

Again,  it  is  contended  that  the  plaintiff  in  the  fore- 
closure suit  would  have  been  entitled  to  judgment  for 
taxes  paid  even  if  his  tax  deed  had  been  declared  void 
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in  that  suit,  and  that,  deducting  the  amount  of  such 
taxes  and  interest  from  the  price  which  the  land 
brought  at  the  foreclosure  sale,  the  defendant  would 
have  nothing  left,  and  that  the  reopening  of  the  cas6 
would  not  be  beneficial  to  her  and  should  not  be  allowed. 
The  allegations  of  her  answer,  however,  are  sufficient, 
if  sustained,  to  set  aside  the  sheriff's  deed  to  Glenn  in 
the  foreclosure  suit,  as  well  as  the  tax  deed. 
The  order  is  affirmed. 


Paul  R.  Chubbuck  v.  John  W.  Beaty, 

No.  16.151. 

1.  Motion  to  Open  Judgment — Notice  of  Pendency  of  Action. 
An  application  to  open  a  judgment  renTlered  upon  publication 
service,  on  the  ground  that  the  defendant  did  not  have  notice 
of  the  pendency  of  the  action,  was  properly  denied. 

2.  Evidence — Afjldavits  by  the  Adverse  Party,  A  depo- 
sition offered  in  evidence  to  show  that  the  defendant  had 
notice  that  the  action  was  pending  was  an  affidavit  within  the 
meaning  of  section  77  of  the  civil  code. 

3.  -. Evidence.    It  was  said  that  section  77  of  the  civil  code 

does  not  prohibit  the  court  from  hearing  any  competent  evi- 
dence tending  to  show  that  the  defendant  had  notice  of  the 
pendency  of  the  action  in  time  to  defend. 

Error  from  Morton  district  court;  William  H. 
Thompson,  iudge.  Opinion  filed  October  9, 1909.  Af- 
firmed. 

George  Getty,  for  the  plaintiff  in  error. 
G.  Porter  Craddock,  and  WiUiam  Eaaton  Hutchison, 
for  the  defendant  in  error. 

Per  Curiam:  Paul  R.  Chubbuck  presented  an  appli- 
cation to  the  district  court  of  Morton  county  to  open  up 
a  judgment  rendered  against  him  upon  service  by  pub- 
lication, claiming  that  he  had  no  actual  notice  or  knowl- 


Digitized  by  LjOOQ IC 


790  SUPREME  COURT  OF  KANSAS. 

Chubbuck  v.  Beaty. 

edge  of  the  pendency  of  the  action  in  time  to  defend. 
At  the  hearing  the  adverse  party  offered  evidence  to  the 
contrary,  consisting  of  an  affidavit  of  the  attorney  for 
the  plaintiff  stating  that  he  had  sent  to  Chubbuck's  post- 
office  address  in  Illinois  a  registered  letter  enclosing 
a  copy  of  the  notice  of  publication  clipped  from  a  news- 
paper, and  had  received  in  reply  thereto  a  registry  re- 
turn card  signed  by  Chubbuck,  which  was  attached  to 
the  affidavit  as  an  exhibit.  This  receipt  bore  date  twen- 
ty-seven days  before  judgment  was  rendered.  It  was 
offered  in  evidence,  as  was  the  deposition  of  Chubbuck, 
in  which  he  admitted  his  signature  but  stated  that  he 
had  no  recollection  of  signing  the  receipt  nor  of  re- 
ceiving a  copy  of  the  notice  and  would  not  swear  that 
the  letter  did  not  contain  a  copy  of  the  notice.  On  this 
evidence  the  court  refused  to  open  up  the  judgment,  and 
Chubbuck  complains. 

It  is  seriously  contended  that  section  77  of  the  code 
of  civil  procedure,  which  permits  the  adverse  party  to 
offer  counter-affidavits,  must  be  construed  with  such 
strictness  as  to  prohibit  the  introduction  of  any  other 
kind  of  testimony,  and  that  the  court  erred  in  admitting 
in  evidence  the  registry  receipt  and  the  deposition  of 
the  defendant  because  they  were  not  affidavits.  The 
registry  receipt  was  a  part  of  the  affidavit  of  the  plain- 
tiff's attorney  and  was  attached  to  it  as  an  exhibit. 
The  deposition  was  a  verified  written  declaration  of  a 
witness,  and  therefore  an  affidavit.  (Hanna  v.  Barrett, 
39  Kan.  446;  Bank  v.  Bank,  59  Kan.  354.)  Besides, 
there  is  nothing  in  the  statute  which  'prohibits  the 
court  from  hearing  any  competent  evidence  tending 
to  show  that  the  defendant  had  notice  or  knowledge  of 
the  pendency  of  the  action  in  time  to  defend. 

The  judgment  is  affirmed. 
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James  M.  C.  Bullock  v.  N.  E.  Kendall^  as 
Administrator,  etc. 

No.  16.168. 

1.  Mortgages  —  Release  by  Executor  —  Certificate  of  Appoint- 
ment— Notice.  A  release  of  a  mortgage  of  record  by  an  exec- 
utor held  insufficient  because  not  accompanied  by  a  certificate 
of  his  appointment. 

2. Satisfa^^tion,  A  claim  that  a  mortgage  had  been  sat- 
isfied was  not  sustained. 

8. Limitation  of  Actions.    The  statute  of  limitations  was 

not  available  as  a  defense  in  a  foreclosure  suit. 

Error  from  Greeley  district  court;  Charles  E.  Lob- 
dell,  judge.    Opinion  filed  October  9,  1909.    Affirmed. 

D.  R.  Beckstrom,  and  W.  M.  Glerm,  for  the  plaintiff 
in  error. 

W.  H.  RtLSsell,  and  Frank  U.  RusseU,  for  the  defend- 
ant in  error. 

Per  Curiam:  Neither  of  the  releases  set  up  in  the 
answer  was  accompanied  by  a  certificate  as  provided 
in  section  1  of  chapter  365  of  the  Laws  of  1903  where 
a  release  of  a  mortgage  is  made  by  the  executor  or  ad- 
ministrator of  the  mortgagee  of  record,  and  the  court 
properly  held  the  release  insufficient. 

Section  4  of  chapter  168  of  the  Laws  of  1899  (Gen. 
Stat.  1901,  §  4337)  provides  that  where  assignments 
have  not  been  recorded  **the  payment  of  any  interest  or 
principal  on  the  debts  secured  by  such  mortgages  to  the 
mortgagees  or  the  assignees  whose  assignments  appear 
last  of  record  .  .  .  shall  be  and  constitute  a  com- 
plete defense  to  any  action"  thereon.  But  the  finding 
of  the  court  that  Brown  paid  nothing  in  satisfaction  of 
either  principal  or  interest  on  the  mortgage  is  a  find- 
ing of  fact  upon  confiicting  testimony  and  can  not  be 
disturbed.  This  is  a  sufficient  answer  to  the  claim  that 
the  mortgage  was  satisfied,  for,  if  there  was  no  pay- 
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ment  either  on  principal  or  interest,  the  provision  front 
which  we  have  just  quoted  can  have  no  application. 

Counsel  for  the  plaintiff  in  error,  however,  insist 
that  the  acknowledgment  of  satisfaction  itself  consti- 
tutes a  complete  defense  to  any  action,  and  that  such  ia 
the  meaning  of  the  statute.  Counsel  have  doubtless, 
overlooked  the  decision  of  the  court  in  Mayse  v.  WiU- 
iams,  77  Kan.  813,  in  which  this  section  of  the  stat- 
ute was  construed  to  mean  that  the  person  pa3ring^ 
should  only  be  entitled  to  credit  for  the  amount  paid. 

The  defense  of  the  statute  of  limitations  can  not 
avail  the  defendant.  The  evidence  fails  to  disclose  of 
what  state  the  mortgagor,  Kirkpatrick,  was  a  resident 
when  the  cause  of  action  accrued  or  where  the  owner 
and  holder  of  the  mortgage  resided  at  that  time,  nor 
was  there  any  attempt  in  the  answer  to  bring  the  case 
within  the  rule  declared  in  Bruner  v.  Martin,  76  Kan^ 
862. 

The  judgment  is  affirmed. 


James  Carter  et  al.  v.  The  Prairie  Oil  and  Gas 
Company. 

No.  16.166. 

Contracts  —  Agency  —  Independent  Contractor.  It  appearing 
that  the  plaintiffs  were  employed  by  one  who  was  an  inde- 
pendent contractor^  and  not  an  agent  for  the  defendant,  a 
demurrer  to  the  plaintiffs'  evidence  was  properly  sustained  in 
an  action  to  recover  for  services  rendered. 

Error  from  Montgomery  district  court;  Thomas  J. 
Flannelly,  judge.  Opinion  filed  October  9, 1909.  Af^ 
firmed. 

A.  L.  Billings,  for  the  plaintilffs  in  error. 
W.  S.  Fitzpatrick,  J.  B.  F.  Gates,  and  N.  E.  Van. 
Tuyl,  for  the  defendant  in  error. 
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Per  Curiam:  The  controversy  here  is  whether  the 
Prairie  Oil  and  Gas  Company  is  liable  to  James  Carter 
and  Homer  Green  for  making  certain  grades  and  fire- 
walls on  the  Copan  tank-farm  in  Indian  Territory,  and 
this  depends  upon  whether  J.  M.  Vansky,  who  em- 
ployed them,  was  acting  for  the  company  or  for  him- 
self as  an  independent  contractor.  They  alleged  that 
the  agreement  was  that  they  should  receive  a  certain 
price  per  cubic  yard  for  grading  and  excavating  dirt 
and  rock,  with  a  proviso  that  if  these  rates  did  not 
yield  reasonable  wages  a  price  per  yard  should  be  paid 
which  would  net  them  reasonable  compensation  for  the 
work.  The  capacity  in  which  Vansky  entered  into  the 
contract  with  plaintiffs  was  put  in  issue,  and  in  at- 
tempting to  maintain  their  contention  that  they  were 
working  for  the  company  and  not  for  Vansky  the  plain- 
tiffs produced,  in  addition  to  their  own  testimony,  that 
of  the  superintendent  and  the  engineer  of  the  company, 
as  well  as  the  testimony  of  Vansky,  with  whom  the  ne- 
gotiations were  had.  At  the  conclusion  of  their  testi- 
mony the  court  sustained  a  demurrer  to  the  evidence^ 
and  the  only  question  now  is,  Was  there  anything  sub- 
stantial to  submit  to  the  jury?  Of  course,  if  there  was 
any  evidence  which  might  entitle  the  plaintiffs  to  re- 
cover the  demurrer  should  have  been  overruled.  It 
appears,  however,  that  none  of  the  testimony  sub- 
mitted would  have  warranted  a  finding  of  the  jury 
against  the  defendant.  Vansky,  the  plaintiffs'  witness, 
testified  that  he  was  an  independent  contractor  and 
had  sublet  the  work  to  the  plaintiffs,  and,  further,  that 
he  did  not  employ  them  for  the  company.  The  super- 
intendent and  the  engineer  of  the  company,  both  cidled 
as  Witnesses  for  the  plaintiffs,  testified  that  Vansky 
did  the  work  under  a  contract  with  the  company  and 
did  not  act  as  the  agent  of  the  company  in  the  negotia- 
tions with  the  plaintiffs.  The  contract  between  the 
company  and  Vansky  under  which  the  work  was  done 
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was  put  in  evidence,  and  the  plaintiffs  testified  that 
they  knew  of  its  existence  and  the  price  that  Vansky 
was  receiving  from  the  company  for  the  work  they 
were  doing.  It  is  true  that  there  was  testimony  that 
Vansky  had  exhibited  what  was  designated  as  a  salary 
check,  and  there  were  some  fragmentary  statements 
which  the  plaintiffs  claim  indicated  agency,  but  there 
is  nothing  substantial  in  them  nor  any  testimony  sub- 
stantially inconsistent  with  that  mentioned  showing 
that  the  plaintiffs  were  subcontractors  under  Vansky. 
The  judgment  is  affirmed. 
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Frank  Erath  v.  W.  M.  Glenn. 

Error  from  Greeley  district  court ;  Charles  E.  Lob- 
dell,  judge.    Opinion  filed  April  10, 1909.    Affirmed. 

D.  R.  Beckstrom,  for  the  plaintiff  in  error. 
George  A.  Kline,  for  the  defendant  in  error. 

Per  Curiam:  The  point  of  contention  here  is,  Was  there  evi- 
dence to  sustain  the  finding  of  the  trial  court  that  the  defendant 
had  notice  of  the  commencement  and  pend^icy  of  the  original 
action?  It  appears  from  the  record  that  there  was  at  least 
sufficient  evidence  to  uphold  the  finding.  The  judgment  is  af- 
Armed. 


The  State  op  Kansas,  ex  rel  Fred  S.  Jackson,  as 
Attorney-general,  v.  The  City  of  Hutchinson. 

No.  16,188. 

Original  proceeding  in  quo  warranto.  Opinion  filed 
April  10,  1909.    Judgment  for  the  plaintiff. 

Fred  S.  Jackson,  attorney-general,  and  Carr  W.  Tay- 
lor, assistant  attorney-general  for  Reno  county,  for  The 
State. 

A.  C.  MaUoy,  F.  F.  Prigg,  and  C.  M.  Williams,  for 
the  defendant. 

Per  Curiam:  The  commissioner's  findings  of  fact  and  con- 
<clusions  of  law  are  approved,  and  judgment  of  ouster  is  rendered 
accordingly.  The  costs  incident  to  the  proceedings  of  the  com- 
missioner are  divided  between  the  defendant  and  J.  P.  Harsha, 
tlefendant  in  the  case  of  The  State  v.  Harsha,  ante,  p.  93.  Other 
costs  follow  the  judgment. 
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The  State  op  Kansas,  ex  rel.  Fred  S.  Jackson,  as  At- 
torney-general, V.  W.  H.  Dixon  et  al. 

No.  1649S. 

Original  proceeding  in  qiu>  warranto.  Opinion  filed' 
April  10,  1909.    Judgment  for  the  defendants. 

Fred  S.  Jackson,  attorney-general,  and  Carr  W.  Tay- 
lor, assistant  attorney-general  for  Reno  county,  for  The^ 
State. 

A.  C.  MdUoy,  F.  F.  Prigg,  and  C.  M.  WiUiams,  for 
the  defendants. 

Per  Curiam:  The  commissioner  having  declined  to  find  that, 
the  defendants  failed  to  notify  the  county  attorney  as  the  statute: 
requires,  judgement  is  rendered  for  the  defendants,  with  costs. 


The  State  op  Kansas  v.  W.  R.  Burke. 

No.  16,264. 

Appeal  from  Atchison  district  court;  Benjamin  F:. 
Hudson,  judge.  Opinion  filed  April  10,  1909.  Af- 
firmed. 

Fred  S.  Jackson,  attorney-general,  and  Charles  D. 
Shukers,  special  assistant  attorney-general,  for  The* 
State. 

/.  P.  Adams,  and  C.  J.  Conlon,  for  the  appellant. 

Per  Curiam:  The  defendant  was  convicted  of  the  violation  of 
an  injunction  restraining  him  from  maintaining  a  nuisance  in  a 
certain  place  in  the  city  of  Atchison.  He  appeals  from  the  judg- 
ment. No  question  is  presented  which  has  not  heretofore  be^i 
determined  by  the  decisions  of  this  court*  The  evidence  regard- 
ing the  records  of  the  collector  of  internal  revenue  was  properly- 
admitted.  (The  State  v.  Schaeffer,  74  Kan.  390;  The  State  v^ 
Fiahback,  79  Kan.  679.)  There  was  substantial  evidence  to  sus- 
tain the  finding,  and  that  determines  the  inquiry  here. 

The  judgment  is  affirmed. 
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L.  H.  WiGGiN  et  V4C.  V.  F.  P.  Dickson. 

No.  16.567. 

Error  from  Shawnee  district  court;  Alston  W. 
Dana,  judge.    Opinion  fil^d  May  8,  1909.    Affirmed. 

E.  R.  Simon,  and  W.  H.  Holmes,  for  the  plaintiffs  in 
error. 

L.  H.  Greenwood,  for  the  defendant  in  error. 

Per  Curiam:  The  proceedings  were  not  brought  to  this  court 
in  time  to  review  the  alleged  error  in  refusing  to  discharge  the 
attachment.  There  was  no  reversible  error  in  sustaining  the 
objection  to  the  question  asked  as  to  the  agreement  concerning 
the  amount  remaining  due  on  the  chattel  mortgage.  It  is  ap- 
parent from  all  the  evidence  that  defendants  were  relying,  not 
upon  a  subsequ^it  agreement,  but  upon  an  understanding  which 
they  claimed  to  have  had  at  the  time  the  written  instrument  was 
executed,  to  the  effect  that  the  mortgagee  would  make  some  re- 
duction on  the  rent.  Besides,  the  defense  pleaded  was  payment, 
not  a  subsequent  agreement.  The  jury  could  not  have  been  mis- 
led by  the  instruction  that  the  cause  of  action  on  the  note  was 
admitted,  which  only  meant  that  the  execution  of  the  note  was 
admitted.  The  other  instructions  fairly  stated  the  issues.  We 
find  no  error  in  the  record,  and  the  judgment  is  affirmed. 


George  S.  Foster  v.  G.  L.  Harrington. 

No.  16.077. 

Joseph  C.  Foster  v.  Charles  H.  Harrington. 

No.  16.078. 

Error  from  Lane  district  court;  Charles  E.  Lob- 
dell,  judge.    Opinion  filed  May  8,  1909.    Affirmed. 

D,  A,  Banta,  for  the  plaintiffs  in  error. 
/.  S.  Simmons,  for  the  defendants  in  error. 

Per  Curiam:  These  cases  were  submitted  together.  The 
judgments  are  affirmed  upon  the  authority  of  Jones  v.  Hickey, 
ante,  p.  109,  Jones  v.  Gibbons,  ante,  p.  109,  Petersilie  v,  Mc- 
Lachlin,  ante,  p.  176,  and  Reitler  v.  Harris,  ante,  p.  148. 
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The  City  op  Wellsville  v.  Harley  Seyler. 

No.  16,299. 

The  State  of  Kansas  v.  Elliot  Seyler. 

No.  16.800. 

Error  from  Franklin  district  court;  Charles  A. 
Smart,  judge.    Opinion  filed  May  8, 1909.    Affirmed. 

Fred  S.  Jackson,  attorney-general,  Charles  D.  Shv^ 
kers,  special  assistant  attorney-general,  W.  B.  Pleas- 
ant, county  attorney,  and  Pleasant  &  Pleasant,  for  the 
appellees. 

F.  A.  Waddle,  and  W.  J,  Costigan,  for  the  appellants. 

Per  Curiam:  The  principal  assignment  of  error  in  each  of 
these  cases  is  that  the  information  is  not  sufficient  to  inform  the 
accused  of  the  specific  offense  of  which  he  is  charged. 

The  off^ise  charged  is  a  minor  misdemeanor  (disturbing  the 
peace) ,  and  in  each  case  is  charged  in  the  language  of  the  statute 
and  ordinance.  This  has  been  uniformly  held  sufficient  in  this 
court,  at  least  since  the  decision  of  the  case  of  The  Stats  v. 
White,  14  Kan.  538. 

We  have  examined  the  instructions  in  each  case  and  find  noth- 
ing in  either  to  justify  a  reversal  of  the  judgment. 

The  cases  were  submitted  together  and  the  judgment  in  each  ia 
affirmed. 


Severt  B.  Lendland  V.  Wesley  L.  Long. 

No.  16.892. 

Error  from  Gove  district  court;  Jacob  C.  Ruppen- 
THAL,  judge.    Opinion  filed  June  5, 1909.    Affirmed, 

John  B.  Ennis,  for  the  plaintiff  in  error. 
R.  V.  Chambers,  and  Burch  &  Litowitch,  for  the  de- 
fendant in  error. 

Per  Curiam:  The  principles  upon  which  the  district  court  de- 
cided this  case  are  so  well  settled  and  so  easy  of  application  that 
a  formal  opinion  restating  and  further  elucidating  them  is  un- 
necessary. The  defendant  superseded  his  first  answer  by  an  en- 
tirely new  one,  in  which  he  did  nothing  but  defend.  He  asked 
for  no  affirmative  relief  whatever,  but  confined  himself  strictly 
to  resisting  judgment  against  him.  The  plaintiff's  tax  title  was 
based  upon  defective  proceedings.     He  could  not  quiet  that  title^ 
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against  the  defendant  without  the  aid  of  the  statute  of  limita- 
tions, and  he  could  not  use  the  statute  of  limitations  affirmatively 
to  make  out  his  cause  of  action.  He  did  not  seek  to  compel  the 
defendant  to  redeem  from  the  mortgage  pleaded  or  be  barred 
from  rede^ning,  and  until  he  does  this,  or  the  defendant  moves 
aggressively,  there  can  be  occasion  for  adjudicating  the  mort- 
gage lien  or  tax  lien  or  claim  for  improvements.  The  plaintiff 
is  left  in  possession,  just  as  he  desired  to  be,  and  can  not  be 
ousted  until  his  rights  in  respect  to  the  several  matters  men- 
tioned are  protected. 

The  judgment  of  the  district  court  is  affirmed. 


Sarah  G.  Jones  v.  J.  J.  Wise  et  ux. 

No.  16.060. 

Error  from  Logan  district  court ;  Jacob  C.  Ruppen- 
THAL,  judge.    Opinion  filed  June  5, 1909.    Affirmed. 

John  B.  Ennis,  for  the  plaintiff  in  error. 

Per  Curiam:  Only  one  question  is  involved  in  this  case,  viz., 
the  validity  of  section  1  of  chapter  373  of  the  Laws  of  1907, 
which  provides  that  certain  notations  on  the  records  of  school- 
land  sales  by  the  county  clerk  shall  be  prima  fade  evidence  that 
proper  notice  of  the  purchaser's  default  had  been  issued  and 
legal  service  thereof  made. 

The  court  decided  this  question  in  accordance  with  the  views 
expressed  by  this  court  in  Jones  v.  Hickey,  ante,  p.  109,  Reitler 
V.  Harris,  ante,  p.  148,  and  Petersilie  v.  McLachlin,  ante,  p.  176. 

The  judgment  is  affirmed. 


Leo  N.  Leslie  v.  Charles  E.  Gibson. 

No.  16,976. 

Error  from  Seward  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  July  3,  1909.  Af- 
firmed. 

V,  H.  Grinstead,  for  the  plaintiff  in  error. 
Thomas  A.  Scales,  and  Albert  Watldns,  for  the  de- 
fendant in  error. 

Per  Curiam :  The  facts  in  this  case  are  substantially  the  same 
as  in  LesUe  v.  Gibson^  ante  p.  504.  For  the  reasons  given  in  the 
opinion  in  that  case  the  judgment  is  affirmed. 
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ABANDONMENT—See  "Liens  and  Lienholders,"  11; 
"Homesteads  and  Exemptions";  "Adverse  User"; 
"Sales,"  30,  31. 

ABATEMENT — See  "Actions  and  Remedies." 

ABSTRACT  OF  TITLE— See  "Sales." 

ABUSE  OF  DISCRETION— See  "Discretionary  Matters." 

ABUSE  OF  PROCESS— See  "False  Imprisonment." 

ACCEPTANCE— See  "Deeds";  "Contracts,"  57,  58. 

ACCESS— ABUTTING  OWNER— See  "Cities  and  City 
Officers,"  37-40. 

ACCORD  AND  SATISFACTION: 

■  1.  Acknowledgment  of  Satisfaction. —  (See,  also,  Nos. 
6,  7.)  A  claim  that  a  mortgage  had  b^3n  satisfied  was 
not  sustained.    Bullock  v.  Kendall 791 

2.  Discharge  of  Lien  for  Fine  and  Costs. — ^Where  de- 
fendant was  committed  until  a  fine  and  costs  adjudged 
for  maintaining  a  liquor  nuisance  were  paid  tne  cir- 
cumstances stated  did  not  operate  to  discharge  the 
lien  for  such  fine  and  costs  upon  the  premises  where 
the  nuisance  was  maintained.    Karcher  v.  The  State,  761 

3.  Discharge  of  Mechanic's  Lien. — In  an  action  to  fore- 
close a  mechanic's  lien,  where  the  owner  asked  for  the 
withdrawal  of  the  money  which  he  had  tendered  and 
paid  into  court  but  which  the  plaintiff  declined  to  ac- 
cept, and  the  court  permitted  the  withdrawal  of  the 
deposit,  such  tender  and  d^osit  did  not  effect  a  dis- 
charge of  the  lien.    Saah  Co.  v.  Weil 606 

4.  Discharge  of  Mortgage  Lien. — A  creditor  holding  a 
note  secured  by  a  mortgage  may  take  judgment  on 
the  note  alone  without  releasing  the  mortgage  lien  or 
waiving  his  right  to  foreclose  the  mortgage.    Roasiter 

V.  Merriman 739,  743 

5.  A  claim  that  a  mortgage  had  been  satisfied 

was  not  sustained.    Bullock  v.  Kendall 791 

6.  Fraud. — Where  plaintiff  signed  a  receipt  acknowledg- 
ing payment  of  all  demands  for  services  rendered  un- 
der a  contract  the  evidence  justified  a  finding  that  she 
was  fraudulently  induced  to  sign  it  in  ignorance  of  its 
purport,  and  she  was  not  prevented  from  recovering 

a  balance  due.    Heery  v.  Reed 381,  386 

7.  Release  of  Claim  for  Injuries.— A  release  in  writing 
signed  by  the  plaintiff  acknowledging  full  satisfac- 

(801) 
61-80  KAN. 
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tion  of  all  claims  for  personal  injuries  barred  her 
right  to  recover,  and  entitled  the  defendant  to  judg- 
ment in  its  favor  for  costs.    Railway  Co,  v,  Coltrane,  317 

ACCOUNTS  AND  ACCOUNTING: 

1.  Agent. — In  an  action  by  option-holders  against  their 
agent  for  profits  fraudulently  secured  in  making  a 
sale  for  them  to  a  third  party  it  is  not  necessary  to 
allege  or  prove  that  the  option-holders  were  equitable 
owners  of  the  land,  and  an  allegation  to  that  effect 
may  be  disregarded.    Krhut  v.  Pkares 515 

2.  Whatever  the  situation  of  a  principal  with 

reference  to  a  tract  of  land  may  be,  if  an  agent  law- 
fully undertake  to  sell  it  for  him,  make  the  sale,  and 
secure  to  himself  the  fruits  which  the  agency  was 
created  to  obtain,  he  is  bound  to  account  to  his  prin- 
cipal.    Id 515 

3.  An  agent  of  option-holders  effecting  a  sale  for 

them  under  an  arrangement  whereby  the  option  is 
relinquished  and  the  owner  conveys  directly  to  the 
purchaser  can  not  refuse  to  account  for  the  profits 
because  his  principals  had  no  estate  or  interest  in 
the  land.    Id. 515 

4.  Books  of  Account. — Where  an  application  for  insur- 
ance on  a  blank  furnished  by  the  company  contain^ 
an  ''iron-safe  clause^'  relating  to  the  insured's  last 
inventory  the  company  was  authorized  to  insert  such 
a  clause  in  the  policy  extending  to  the  inventory  only, 
and  not  to  books  of  account.    Insurance  Co.  v.  Darrin,  578 

ACCRUAL  OF  ACTION— See  "Actions  and  Remedies," 
7;  "Limitation  of  Actions." 

ACTIONS  AND  REMEDIES: 

See    "Attachment";    "Criminal   Law";    "Damages";    "Divorce 

AND  AUMONY"  ;  "EJEJCTMENT"  ;  "FORCIBLE  ENTRY  AND  DE- 
TAINER" ;  "Injunction"  ;  "Limitation  of  Actions"  ;  "Man- 
damus"; "Quo  Warranto";  "Replevin";  "Slander  and 
Libel." 

1.  Abatement  and  Revivor. — A  corporation  which  had 
been  dissolved  several  years  before  the  trial  could  not 
maintain  the  suit.  It  had  no  successor,  and  its  action 
was  properly  abated.    Buck  v.  Vickers 29,     84 

2.  Where  the  assi^ee  of  a  cause  of  action  de- 
layed for  ten  years  to  move  for  a  substitution  there 
was  no  error  in  denying  the  motion  and  abating  the 
action.    Id 30,    34 

3.  Where  a  corporation  not  qualified  to  maintain 

a  suit  in  this  state  was  adjudicated  a  bankrupt  while 
its  suit  was  pending  and  the  trustee  assigned  its  cause 
of  action,  and  more  than  a  year  afterward  the  as- 
signee asked  to  be  substituted,  it  could  acquire  no  bet-, 
ter  rights  than  the  original  plaintiff  had.    Id 30,     34 

4.  -^ The  fact  that  one  of  two  judgement  debtors 

dies  and  there  is  no  revivor  or  proceeding  had  to 
keep  the  judgment  alive  as  to  his  estate  does  not 
extinguish  the  liability  of  the  other  nor  bar  a  pro- 
ceeding to  revive  the  judgment  as  against  such  sur- 
viving defendant.    Richardson  v.  Painter 574 
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5.  A  plea  in  abatement  was  waived  by  pleading 

not  guilty  and  proceeding  to  trial  without  objection. 
The  State  v.  Bowman 473,  476 

6.  Alleged  error  in  trying  the  issue  upon  a  plea 

in  abatement  without  a  jury  not  sustained.    Id 475 

7.  Accrual  of  Action. — (See,  also,  "Limitation  of  Ac- 
tions/') A  party  may  be  bound  by  his  election  of  one 
remedy  although  the  second  remedy  may  not  have  ac- 
crued at  the  time  he  makes  his  election.  Little  v, 
Davis 779 

8.  Actual  Notice  of  Pending  Action.— See  "Notice." 

9.  Appeal  and  Error.  —  See  "  Practice,  Supreme 
Court." 

10.  Cause  of  Action  Arising  Under  Foreign  Laws. — 

The  act  of  1905  authorizing  civil  actions  upon  causes 
of  action  arising  in  another  state,  provided  some  per- 
son entitled  to  tne  proceeds  of  the  action  be  a  resident 
of  this  state,  does  not  restrict  the  prosecution  of  suits 
maintainable  here  before  the  statute  took  effect. 
Berahears  v.  Nelson 194 

11.  Condition  Precedent — Notice  of  Claim. — Testimony 
that  defendant's  agent  examined  stock  injured  in 
transit  and  gave  advice  as  to  its  disposition  justified 
submitting  to  the  jury  the  question  whether  it  had 
become  unnecessary  to  give  the  written  notice  of  a 
claim  for  damages  required  by  tlie  contract.  Rail- 
road Co.  V,  Lieurance 424,  426 

12.  Costs.— See  "Costs." 

13.  Dismissal. — Where  a  demurrer  to  a  petition  is  sus- 
tained, and  at  plaintiff's  request  the  case  is  dismissed 
without  prejudice,  a  theory  of  the  law  advanced  by 
defendant  on  the  argument  is  not  conclusive  upon  him 
in  a  subse^ent  action  on  the  same  matter  between  the 
same  parties.    Bank  v.  Duncan 196 

14.  Plaintiff  dismissed  an  election  contest,  after 

an  adverse  ruling,  and  then  began  quo  warranto  pro- 
ceedings to  oust  defendant  from  the  office.  The  ac- 
tion was  dismissed,  not  on  the  ground  of  election  of 
remedies  or  res  jttdicata,  but  because  of  the  discre- 
tion vested  in  the  court.    Little  v.  Davis 777 

15.  A  statute  held  to  constitute  the  officers  and 

members  of  the  state  senate  a  special  tribunal  to  hear 
and  finally  determine  a  contest  of  the  election  of  a 
judge  of  the  district  court,  and  to  be  valid.     Yeager 

V,  Aikman 666 

16.  Where  a  contest  was  dismissed  by  such  tri- 
bunal because  the  contestant  refused  to  comply  with 
an  order  specifically  to  state  his  grounds  of  contest, 
Uie  dismissal  was  analogous  to  the  sustaining  of  a 
g^eneral  demurrer  to  a  petition  in  a  regular  court,  and 
was  a  final  determination  of  the  contest  on  its  merits. 

Id 656 

16a.  The  sustaining  of  the  demurrer  having  been 

announced  the  court  might  have  refused  to  allow  a 
dismissal  and  have  entered  a  final  judgment.  Bank 
V,  Duncan, 199 
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166.  In  exercising  its  discretion  in  favor  of  per- 
mitting the  case  to  be  disposed  of  without  a  nnal 
judgment  it  in  effect  vacated  the  ruling  on  the  de- 
murrer.   Id 199 

17.  Election  of  Counts. — Where  a  warrant  upon  which  a 
preliminary  examination  was  waived  charged  in  one 
count  the  forging  and  uttering  of  a  bank  check,  the 
county  attorney  properly  filed  an  information  charg- 
ing such  offenses  in  separate  counts.  The  State  v. 
Borvman 473 

18.  He  was  not  precluded  from  doing  so  by  the 

fact  that  he  had  previously  filed  an  information  in 
the  same  case  charging  the  defendant  with  the  forg- 
ery of  the  check  only,  such  first  information  having 
been  quashed  on  motion  of  the  defendant.    Id 473,  476 

19.  The  unlawful  acts  specified  in  the  nuisance 

section  of  the  prohibitory  law  may  be  charged  con- 
junctively in  one  count,  and  an  election  may  not  be 
required.    The  State  v.  Lahore 664 

20.  Election  of  Remedies. —  (See,  also,  No.  14.)  A  party 
can  not  rely  at  the  same  time  on  inconsistent  de- 
fenses, but  inconsistent  allegations  do  not  render  a 
pleading  demurrable.    Fetzerv,  Williams 554 

21.  Inconsistent  allegations  in  a  pleading  can  not 

be  reached  by  a  motion  for  judgment  on  the  plead- 
ings.   Id,  ; 555 

22.  r—  The  rule  that  a  party  knowing  the  facts  is 

bound  by  an  election  between  inconsistent  remedies 
was  not  violated  by  a  chang^e  in  an  amendment  to  a 
pleading,  although  the  journal  entry  recited  that  the 
court  allowed  a  change  of  election.    Id 554 

23.  Where  plaintifTs  contract  to  live  with  and 

work  for  decedent  until  his  death  was  repudiated  by 
him  in  his  lifetime,  she  had  the  option  to  treat  the 
contract  as  broken  and  sue  for  damages  or  keep  the 
contract  alive  and  await  the  time  for  final  perform- 
ance specified  in  the  contract.    Heery  v.  Reed, . . .  381,  885 

24.  Where  a  promisor  based  his  refusal  to  per- 
form on  one  ground  he  could  not,  after  litigation  was 
begun,  change  his  position  and  refuse  performance  on 

a  wholly  different  ground.    Johnson  v.  Huber. . .  .595,  596 

25.  Where  a  note  was  given  for  the  purchase- 
price,  and  the  maker  rescinded  the  sale  and  restored 
the  property,  he  was  entitled  to  maintain  an  action 
against  the  payee  for  damages  for  the  transfer  of  the 
note  to  an  innocent  purchaser  who  had  collected  from 
the  maker.    Bourke  v.  Spaight 387,  388 

26.  Such  action  did  not  affirm  the  validity  of  the 

note,  and  was  not  inconsistent  with  the  rescission  and 
restoration.    Id 387,  388 

27.  A  creditor  holding  a  note  secured  by  a  mort- 
gage may  take  judgment  on  the  note  alone  vnthout 
rdeasing  the  mortgage  lien  or  waiving  his  right  to 
foreclose  the  mortgage.    Rossiter  v.  Merriman. .  .739,  743 
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28.  A  personal  judgment  against  two  defendants 

is  a  joint  and  several  obligation,  which  the  plaintiff 
may  enforce  a^inst  either  of  them  at  his  option. 

Richardson  v.  Fainter 574 

29. A  party  may  be  bound  by  his  election  of  one 

remedy  although  the  second  remedy  may  not  have 
accruei  at  the  time  he  makes  his  election.  Little  v, 
Davis 779 

30.  The  two  remedies  available  for  determining 

the  right  to  a  township  or  a  county  office  stated. 

Id 777,  780 

31.  Joinder  of  Causes  of  Action. —  (See,  also,  Nos.  17,  19, 
28.)  Alleged  misjoinder  of  causes  of  action  set  up  in 
an  answer  in  an  ejectment  action  furnished  no  ground 
for  objection  to  the  introduction  of  testimony  or  a 
demurrer  to  the  evidence.    Blodgett  v.  Yocum. . .  .644,  647 

32.  Where  under  the  circumstances  stated  none 

*  of  the  defendants  ask  for  a  severance  or  a  separate 

trial  and  the  action  proceeds  as  though  there  was  no 
misjoinder  it  will  be  regarded  as  immaterial.    Id,,  645,  647 

33.  A  petition  was  not  demurrable  for  misjoin- 
der of  causes  of  action.    Cooley  v.  Gilliam 282 

34.  Jury  Trial. — See  "JURY  AND  JURORS,"  4,  5,  10,  11. 

35.  Mutuality  of  Remedy. — Under  the  circumstances, 
as  against  a  claim  of  want  of  mutuality  in  the  obliga- 
tion and  remedy  of  the  parties,  specific  performance  of 
an  oral  agreement  to  make  a  mineral  lease  was 
proper.    Zellekin  v.  Lynch 746 

36.  Parties. — See  "Parties." 

37.  Violation  of  Official  Duty. — Injunction  by  the  state 
held  to  be  a  proper  remedy  to  prevent  a  violation  of 
duty  by  a  public  officer.    The  State  v,  Lawrence 707 

ACT  OF  GOD— See  "Railroads." 

ADMINISTRATORS — See  "Executors  and  Administra- 
tors." 

ADMISSIONS  —  See   "Evidence";    "Negotiable    Instru- 
ments," 1. 

ADULTERY— See  "Criminal  Law." 

ADVERSE  POSSESSION: 

1.  Evidence. — The  evidence  held  to  support  a  finding 
that  a  title  had  not  been  acquired  by  adverse  posses- 
sion.    Wolfe  V.  Cole 704 

ADVERSE  USER: 

1.  Abandonment. — ^Where  a  prescriptive  right  had  been 
perfected  it  was  not  lost  by  an  interruption  in  its 
exercise.    Whiteh^ir  v,  Brovm 298 

2.  Change  of  Use.— See  Nos.  5,  6. 

3.  Mill-dam. — ^Where  a  dam  across  a  stream  has  been 
maintained  for  fifteen  years  the  right  to  its  continued 
maintenance  can  not  ordinarily  be  assailed  by  upper 
riparian  landowners.    Whitehair  v.  Brown 297 
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ADVERSE  USER^-Continubd: 

4.  Where  a  prescriptive  right  to  maintain  a  dam 

has  been  acquired  a  showing  that  a  riparian  owner's 
land  has  recently  been  temporarily  flooded  to  a  greater 
ext^it  than  ever  before  does  not  necessarily  entitle 
him  to  an  injunction  against  it.  '  What  must  be 
shown  stated.    Id 297 

5.  A  prescriptive  right  to  maintain  a  dam  is  not 

affected  by  the  purpose  for  which  the  water-power  is 
employed.   Id 297 

6.  A  change  of  use  does  not  entitle  a  riparian 

owner  to  an  injunction  unless  it  be  shown  that  the 
change  operates  to  his  prejudice  by  causing  a  greater 
obstruction  to  the  flow.    Id. 297 

7.  There  was  no  presumption  that  a  dam  had 

been  erected  under  the  mill-dam  act.    Id v SOO 

AFFIDAVITS  —  See  "Evidence";   "Judgments,"  45,  46; 
"Jury  and  Jurors,"  25. 

AGENCY: 

1.  Admissions  by  Agent. — ^Where  a  witness  testified, 
without  objection,  that  a  certain  person  was  defend- 
ant's agent  it  was  proper  for  him  to  testify  concerning 
the  statements  and  coi>duct  of  such  agent.    Railroad 

Co,  V.  Lieurance 425 

2.  Authority.-— (See,  also,  Nos.  1,  20,  21.)  Where 
the  local  agent  of  a  fire-insurance  company  was  in- 
formed that  other  insurance  was  carried  on  plain- 
tiff's property,  by  issuing  the  policy  without  indors- 
ing the  consent  of  the  company  a  condition  of  the  pol- 
icy requiring  the  fact  of  concurrent  insurance  to  be 
indorsed  thereon  was  waived.    Hulen  v.  Insurance  Co.,  127 

3.  Where  goods  insured  were  removed  to  another 

location  and  the  company's  agent  orally  agreed  to 
transfer  the  policy  the  company  was  bound  by  the  acts 
of  its  agent,  and  the  failure  to  notify  the  insured  of 
the  increased  premium  or  to  demand  payment  therefor 
was  a  waiver  of  the  higher  rate.    Id 127 

4.  Commissions. — The  payment  of  a  sum  of  money  to  an 
agent  held  to  have  been  a  payment  to  his  principal, 
although  the  agent  retained  a  part  of  it  as  a  com- 
mission, the  plaintiff's  right  to  which  was  denied. 
0*Meara  v.  Heer 435 

5.  If  by  suppressing  the  truth  Ind  misrepresent- 
ing the  facts  an  agent  to  sell  land  for  option-holders 
obtain  a  relinquishment  of  the  option,  effect  a  sale, 
and  secure  to  himself  the  profits,  he  forfeits  his  com- 
mission.   Krhut  V.  Phares 515 

6.  Where  a  promisor  based  his  refusal  to  per- 
form on  one  ground  he  could  not,  after  litigation  was 
begun,  change  his  position  and  refuse  performance  on 

a  wholly  different  ground.    Johnson  v.  Huber. . .  .595,  596 

7.  Under  the  circumstances  the  plaintiff  was  not 

entitled  to  recover  a  commission  for  the  sale  of  real 
estate,  although  he  had  previously  conducted  nego- 
tiations between  the  buyer  and  the  seller.  Corse  v. 
Kelly 115 
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AGENCY— Continued  : 

8.  Correspondence  between  an  agent  and  a  land- 
owner held  to  constitute  a  contract  authorizing  the 
agent  to  list  the  land  for  sale  at  a  certain  price  and 
binding  the  owner  to  pay  a  commission  in  case  the 
agent  procured  a  purcnaser  able  and  willing  to  buy 
at  the  terms  stated.    Johnson  v.  Huber 591 


A  petition  on  the  contract  to  recover  a  com- 


mission stated  a  cause  of  action.    Id 591 

10.  Contempt— Unofficial  Agents  of  a  City.-— See  "Con- 
tempt," 1-4. 

11.  Evidence. — A  finding  that  the  grantee  in  a  tax  deed 
was  not  the  agent  of  the  owner  and  charged  with  the 
duty  of  paying  the  tax  held  conclusive  on  review. 
Morris  v,  Morris 134 

12. The  one  from  whom  plaintiff  purchased  was 

not  his  agent,  although  the  naked  legal  title  was  in 
the  third  party,  who  executed  the  deed.  Tucker  v. 
Gibson^   90 

13.  Independent  Contractor. — It  appearing  that  plain- 
tiffs were  employed  by  an  independent  contractor,  and 
not  an  agent  fpr  defendant,  a  demurrer  to  plaintiffs' 
evidence  was  properly  sustained  in  an  action  to  re- 
cover for  services  rendered.    Carter  v.  Gas  Co ...... .  792 

14.  Liability  of  Agent  to  Principal.— (See,  also.  No.  5.) 
Whatever  the  situation  of  a  principal  with  reference 
to  a  tract  of  land  may  be,  if  an  agent  lawfully  under- 
take to  sell  it  for  him,  make,  the  sale,  and  secure  to 
himself  the  fruits  which  the  agency  was  created  to 
obtain,  he  is  bound  to  account  to  his  principal.  Krhut 

V.  Phares 515 

15. An  agent  of  option-holders  effecting  a  sale 

for  them  under  an  arrangement  whereby  the  option 
is  relinquished  and  the  owner  conveys  directly  to  the 
purchaser  can  not  refuse  to  accoimt  for  the  profits 
because  his  principals  had  no  estate  or  interest  in  the 
land.    Id. 515 

16.  In  an  action  by  option-holders  against  their 

agent  for  profits  fraudulently  secured  in  making  a 
sale  for  them  to  a  third  party  it  is  not  necessary  to 
allege  or  prove  that  the  option-holders  were  equitable 
owners  of  the  land,  and  an  allegation  to  that  effect 
may  be  disregarded.    Id 515 

17.  Where  a  principal  and  surety  borrowed  money 

for  a  third  party,  who  gave  the  principal  a  real- 
estate  mortgage  to  secure  the  loan,  and  the  surety 
sued  in  the  principal's  name  to  foreclose  the  mortgage 
but  took  the  sheriff's  deed  in  his  own  name  and  of- 
fered to  vest  title  in  the  principal  if  he  would  pay  the 
loan,  which  he  refused  to  do  and  the  surety  paid  i1^ 
a  judgment  refusing  to  declare  a  resulting  trust  and 
order  a  conveyance  of  the  title  to  the  principal  af- 
firmed.   Shup'V,  Moon 498 

18.  Where  an  agent  purchased  at  a  tax  sale  and 

fraudulently  took  the  deed  in  his  own  name,  an  action 
against  an  innocent  purchaser  was  barred  two  years 
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AGENCY— Continued  : 

after  the  principal  learned  of  the  agent's  misconduct. 
Morris  v.  Gregory 626,  629 

19.  ; —  Evidence  held  to  show  that  a  principal  had 

notice  of  the  fraudulent  misconduct  of  his  agent  more 
than  two  years  before  the  action  was  begun.    IdL,  626,  629 

20.  Liability  of  Agent  to  Third  Parties.— Defendants, 
assuming  to  act  as  agents  for  another,  retained 
money  paid  to  them  as  part  of  the  consideration  for 
the  contract,  their  principal  having  refused  to  be 
bound.  An  action  was  mamtainable  against  them  for. 
money  had  and  received.    Simmonds  v.  Long 155 

21.  Where  an  agent  receives  money  for  his  prin- 
cipal the  burden  is  upon  him  to  show  that  he  had  au- 
thority to  act  and  that  he  has  paid  the  money  to  the 
principal.    Id, 160 

22.  Payment  to  Agent. — The  payment  of  a  sum  of  money 
'  to  an  agent  held  to  have  been  a  payment  to  his  prin- 
cipal, although  the  agent  retained  a  part  of  it  as  a 
commission,  Uie  plaintiff's  right  to  which  was  denied. 
O'Meara  v,  Heer 435 

23.  Ratification. — In  an  action  to  establish  a  resulting 
trust,  the  conveyance  having  been  made  in  plaintiff's 
absence  and  without  *her  knowledge,  there  was  suffi- 
cient evidence  of  ratification  to  support  the  finding  in 
her  favor.    Garten  v.  Trohridge 728 

AGREED  STATEMENT  OF  FACTS— See  "New  Trial,"  8. 

ALIMONY — See  "Divorce  and  Alimony." 

ALTERATIONS  —  See    "  Negotiable    Instruments,"    2 ; 
"Taxation,"  43-45. 

AMBIGUITY  —  See  "Statutory  Construction";  "Con- 
tracts," 11. 

AMENDMENT: 

Certificate  to  transcript. — See  "Criminal  Law,"  6. 

Pleadings. — See  "Pleadings." 

Statutes. — See  "ElLBcnoNS,"  10-12 ;  "Intoxicating  Liquors,"  7. 

AMOUNT  IN  CONTROVERSY— See  "Practice,  Supreme 
Court." 

ANCIENT  RECORDS— See  "Evidence." 

ANNUAL  PAYMENTS— See  "Mines  and  Minerals,"  3,  4. 

ANSWER: 

Defects  in  petition  cured.— See  "Pleadings,"  17. 

Demurrer. — See  "Pleadings,"  19. 

Motion  to  strike  out,— See  "Pleadings,"  87. 

APPEAL  AND  ERROR— See  "Practice,  Supreme  Court." 

APPEARANCE— See  "Jurisdiction." 

ASSAULT  AND  BATTERY: 

1.  Damages. — In  an  action  for  damag^es  for  assault  and 
battery  defendant  is  liable  for  all  .the  natural  and 
proximate  consequences  of  his  act,  whether  the  con- 
sequences have  been  foreseen  or  the  injuries  are  more 
serious  than  were  intended.    Walbridge  v.  Walbridge,  567 
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ASSAULT  AND  BATTERY— Continued  : 

2.  Motive  of  Wrong-doer. — In  civil  actions  for  damages 
the  motive  of  the  defendant  becomes  material  only 
where  the  act  which  occasions  the  injury  is  not  un- 
lawful or  where  it  affects  the  amount  of  recovery.    Id.,  567 

3.  Self-defense. — In  an  action  for  damages  for  assault 
and  battery  the  court  properly  instructed  on  self-de- 
fense, -/d 568 

ASSESSMENTS  —  See  "Insurance,"  15,  17;  "Corpora- 
tions," 10;  "Taxation." 

ASSIGNMENT  —  See  "Judgments,"  22;  "Landlord  and 
Tenant,"  1-3,  7;  "Mortgages";  "Negotiable  In- 
struments," 6-8;  "Insurance,"  14;  "Parties,"  2,  6, 
21,  22;  "Pledges,"  2. 

ASSOCIATIONS— See  "Building  and  Loan  Associations." 
ASSUMPTION  OP  MORTGAGE— See  "Mortgages." 
ASSUMPTION  OF  RISK— See  "Personal  Injuries," 
ATTACHMENT: 
.    1.  Collection  of  Alimony. — Where  alimony  is  ordered 
to  be  paid  in  instalments,  and  nothing  is  said  as  to  the 
manner  of  collection,  the  fair  inference  is  that  the 
court  intends  the  order  to  be  enforced,  not  by  lien  and 
execution,  but  by  attachment  for  contempt  if  payment 
is  not  made.    Scott  v.  Scott 491 

2.  Priority  of  Lien. — Laborers  held  not  entitled  to  a 
lien  upon  a  fund  due  their  employer  superior  to  that 
obtained  by  another  ciieditor  by  garnishee  process. 
Young  v.  Shockey 78 

3.  When  a  bargain  is  completed  for  the  sale  of 

specific  personal  property  for  cash,  and  delivery  is 
made,  if  the  buyer  fails  to  pay  the  price  promptly  the 
seller  has  a  right  as  between  the  parties  or  against  an 
attaching  creditor  to  reclaim  the  property.  Bank  v, 
Brovm 520 

4. The   rights   of  a   pledgee   of  property   held 

superior  to  those  subseouently  acquired  by  an  attach- 
ing creditor.    Bank  v.  Bank 206 

ATTORNEYS: 

1.  Argument  to  Jury. — A  statement  by  the  prosecuting 
attomev  that  there  was  no  testimony  to  contradict 
the  evidence  of  a  sale  of  liquor  did  not  afford  a  ground 
of  reversal  because  it  referred  to  defendant's  failure 

to  testify.    The  State  v.  Lahore 664 

2.  Fees. — An  attorney  has  no  claim  enforceable  directly 
against  an  estate  for  services  rendered  against  the 
administrator,  as  such.    Brown  v.  Quintan 44 

3. The  administrator  is  individually  liable  for 

such  services,  and  may  be  reimbursed  out  of  the  es- 
tate.   Id. 44 

4.  A  petition  to  recover  attorneys'  fees  held  to 

state  a  cause  of  action  asainst  an  administratrix  as 
an  individual,  although  she  was  referred  to  as  ''an 
administratrix."    Id, 44 
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ATTORNEYS— Continued  : 

5. The  maker  of   a   note   who   had   a   defense 

against  the  payee  was  entitled  to  recover  from  the 
payee  the  amount  he  had  been  compelled  to  pay  an 
innocent  purchaser,  including  the  costs  and  his  at- 
torney's fees  in  the  action  brought  by  the  indorsee. 
Bourke  v.  Spaight 387 

6.  The    statute    providing    for    abating    liquor 

nuisances  and  authorizing  the  court  in  awarding  judg- 
ment for  plaintiff  to  allow  as  costs  an  attorney's  fee 
for  plaintiff's  attorney  is  not  repugnant  to  the  con- 
stitutional guaranty  of  equal  protection  of  the  law. 
Fritz  V.  The  State 168 

ATTORNMENT— See  "Landlord  and  Tenant." 

AUCTION  SALE— See  "Sales." 

AUTHORITY: 

Asent. — See  "Agency." 

County   treasurer — deposit   of    public    funds. — See    "Banks    and 

Banking,"  4. 
Delegation. — See  "Constitutional  Law." 
Establishment    of    county     high     school. —  See     "Schools     and 

School-land." 
Jurisdiction. — See  "Jurisdiction." 
Operation   ot  street-railway. —  See   "Citiks  and  City   Ofhcbrs," 

41-44 
Power  to  levy  a  tax. — See  "Taxation,"  25-26. 

AUTOMOBILES — See  "Personal  Injuries,"  21-23. 

B. 

BAIL~See  "Criminal  Law." 
BAILMENT— See  "Pledges." 
BALLOTS— See  "Elections,"  12. 
BANKRUPTCY— See  "Actions  and  Remedies,"  3. 

BANKS  AND  BANKING: 

1.  Acceptance  and  Presentment  of  Check. — ^Where  a 
vendor  of  personal  property  accepted  a  bank  check 
from  the  buyer  his  failure  for  several  days  to  present 
the  check  did  not  conclusively  show  a  waiver  of  his 
right  to  reclaim  the  property  from  an  attaching 
creditor  of  the  buyer,    ^ank  v.  Brotun 520,  524 

2.  His  acceptance  of  a  check  did  not  imply  an 

extension  of  credit.    Id 523 

3.  Forgery  of  Bank  Check. — See  "Criminal  Law,"  40, 
41,  78. 

4.  General  Deposit  of  Public  Funds^Aiithority  of 
County  Treasurer. — A  county  treasurer  held  to  have 
no  authority  to  place  public  funds  on  general  deposit 
in  a  bank  not  designated  by  the  county  commissioners 

as  a  depositary.    The  State  v.  Lavrrence 707 

5.  Municipal  Depositaries. — Statutory  provisions  relat- 
ing to  city  depositaries  continued  unmterruptedly  in 
force  notwithstanding  changes  in  the  form  of  the 
statutes,  and  the  enactment  of  the  later  act  did  not 
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BANKS  AND  BANKING— Continued: 

abrogate  the  ordinance  relating  to  such  depositaries 
pass^  in  pursuance  of  the  earlier  statute.    Snattinger 

V.  Topeka 341 

6. A  bank  giving  a  bond  reciting  that  it  had  been 

"duly  designated''  as  a  city  depositary  and  receiving 
public  funds  as  such  was  at  least  a  de  facto  deposi- 
tary, and  the  sureties  on  the  bond  were  liable  for  de- 
faults although  the  prescribed  steps  in  making  the 
designation  of  the  depositary  were  not  strictly  fol- 
lowed.   Id 341 


A  designation  of  a  bank  as  a  depositary  is 


effectual  so  lone  as  the  city  deposits  its  funds  in  the 
bank,  and  the  depositary's  bond  is  a  continuing  obli- 
gation upon  the  sureties  unless  they  take  steps  to  ter- 
minate their  liability.    Id 341 

BATTERY— See  "AssAUi/r  and  Battery." 

BENEFIT  SOCIETIES— See  "Insurance." 

BENEVOLENT  INSTITUTIONS  —  See  "Insane  Per- 
sons," 1-5. 

BILL  OF  EXCEPTIONS  —  See  "Practice,  Supreme 
Court." 

BILLS   AND   NOTES — See   "Negotiable   Instrurcents." 

BOARD  OF  COUNTY  COMMISSIONERS— See  "Taxa- 
tion," 1,  9,  22;  "Schools  and  School-land,"  1-3; 
"Highways,"  8. 

BONA  FIDE  PURCHASER— See  "Sales";  "Nbgotl^le 
Instruments." 

BONDS: 

1.  Administrators. — ^Where  an  administrator  died  and 
his  successor  obtained  a  judgment  in  the  district 
court  against  his  administrator,  which  was  presented, 
allowed  and  classified  by  the  probate  court,  an  order 
upon  his  administrator  to  pay  was  not  a  condition 
precedent  to  recovery  agamst  the  sureties  on  his 
bond.    Toffler  v.  Kesinger 549 

2.  Municipal  Depositaries. — A  designation  of  a  bank 
as  a  depositary  is  effectual  so  lone  as  the  city  deposits 
its  funds  in  tne  bank,  and  the  depositary's  bond  is  a 
continuing  obligation  upon  the  sureties  unless  they 
take  steps  to  terminate  their  liability.  Snattinger  v. 
Topeka 341 

3.  A  bank  givine  a  bond  reciting  that  it  had 

been  "dulv  designated''  as  a  city  depositary  and  re- 
ceiving public  funds  as  such  was  at  least  a  de  facto 
depositary,  and  the  sureties  on  the  bonds  were. liable 
for  defaults  although  the  prescribed  steps  in  making 
the  designation  of  the  depositary  were  not  strictly 
followed.     Id 341 

4.  Statutory  provisions  rela|;ing  to  city  deposi- 
taries continued  uninterruptedly  in  force  notwith- 
standing changes  in  the  form  of  the  statutes,  and  the 
enactment  of  the  later  act  did  not  abrogate  the  ordi- 
nance relating  to  such  depositaries  passed  in  pur- 
suance of  the  earlier  statute.    Id 341 
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BOOKS  OF  ACCOUNT— See  "Accounts  and  Account- 
ing." 

BOUNDARIES— See  "Surveys  and  Boundaries." 

BRIEFS— See  "Practice,  Supreme  Court,"  2,  3. 

BROKERS— See  "Agency." 

BUILDING  AND  LOAN  ASSOCIATIONS: 

1.  Evidence. — The  charter  of  a  foreign  corporation  ex- 
amined and  held  to  show  that  it  is  a  building  and  loan 
association  within  the  meaning  of  the  statute  re- 
ouiring  associations  of  that  character  to  procure  au- 
thority from  the  bank  commissioner  before  doing  busi- 
ness in  this  state.    The  State  v.  Loan  Co 694 

BURDEN  OF  PROOF— See  "Evidence." 
BY-LAWS— See  "Insurance,"  17. 

C. 
CANCELATION— See  "Contracts." 
CARRIERS— See  "Railroads." 
CASE-MADE— See  "Jurisdiction." 

CASES  CRITICIZED,  COURTS  OF  APPEALS: 

Park  V.  Hetherington,  9  Kan.  App.  309 268,  269 

CASES  DISTINGUISHED,  COURTS  OF  APPEALS: 

Ballinger  v.  Redhead,  1  Kan.  App.  434 577 

Casner  v.  Gahlman,  6  Kan.  App.  295 330 

CASES  DISTINGUISHED,  SUPREME  COURT: 

A.  T.  &  S.  F.  Rid.  Co.  V.  Burlingame  Township,  36 

Kan.  628 564 

Bashford  v.  Wells,  78  Kan.  295 655 

Bruner  v.  Martin,  76  Kan.  862 792 

Burgess  v.  Hixon,  75  Kan.  201 151,  178 
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Railway  Co.  v.  Stone,  80  Kan.  7 34 

Railway  Co.  v.  Townsend,  71  Kan.  524 456,  464 

Railway  Co.  v.  Wright,  78  Kan.  94 426 

Rankin  v.  Barton,  69  Kan.  629 564,  566 

Randel  v.  Randel,  64  Kan.  254 636 

Rand  v.  Ft.  S.  W.  &  W.  Rly.  Co.,  50  Kan.  114 625 

Ray  V.  Brenner,  12  Kan.  105 ^ 576 

Read  v.  Jeffries,  16  Kan.  534 575 

Redden  v.  Bank,  66  Kan.  747 * 743 

Redmond  v.  The  State,  12  Kan.  172 483 

Reed  v.  Cooper,  Adm'r,  30  Kan.  574 282 

Reitler  v.  Harris,  80  Kan.  148 177,  797,  799 

R^nington  v.  Hudson,  64  Kan.  43 •  743 

Rettman  v.  Richardson,  17  Kan.  413 9 

Rhea  v.  Williams,  80  Kan.  698 620 

Robbins  v.  Brower,  74  Kan.  113 696 

Robidoux  V.  Munson,  75  Kan.  207 92,  432 

Rogers  v.  Coates,  38  Kan.  232 195 

Rose  V.  Lanyon,  68  Kan.  126 765 

Rowe  V.  Palmer,  29  Kan.  337 495,  668 

Rudolph  V.  Commission  Co»  76  Kan.  789 295 

Rush,  Adm'x,  v.  Mo.  Pac.  Rly.  Co.,  36  Kan.  129 718,  719 

Sandefur  v.  Hines,  69  Kan.  168 595,  596 

Sanders  v.  Greenstreet,  23  Kan.  425 114 

Sanford  v.  Oberlin  College,  50  Kan.  342. C 668 
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Sash  Co.  V.  Heiman,  71  Kan.  43 616 

Satterlee  v.  Grubb,  38  Kan.  234 497 
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Schwab  V.  Stoneback,  49  Kan.  607 379 
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Snyder  v.  The  State,  40  Kan.  543 762 

Solomon  Rid.  Co.  v.  Jones,  30  Kan.  601 354 

Sparks  v.  Sparks,  51  Kan.  195 351 

Spencer  v.  Smith,  74  Kan.  142 Ill,  161,  177 

State,  ex  reL,  v.  Buckland,  23  Kan.  259 781 

State,  ex  reL,  v.  Comm'rs  of  Hamilton  Co.,  35  Kan.  640. .     76 

State,  ex  reL,  v.  Comm'rs  of  Haskell  Co.,  40  Kan.  65 232 

State,  ex  rel.,  v.  Durein,  46  Kan.  695 169 
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State  V.  Arnold,  79  Kan.  633 239 

State  V.  Asbell,  57  Kan.  398 465 

State  V.  Bailey,  32  Kan.  83 486 

State  V.  Baker,  57  Kan.  541 475 

State  V.  Book  Co.,  69  Kan.  1 119,  120 

State  V.  Bush,  70  Kan.  739 666 

State  V.  Butler  County,  77  Kan.  627 263 

State  V.  Caton,  71  Kan.  855 66 

State  V.  Cutler,  13  Kan.  131 712 

State  V.  Demoss,  74  Kan.  173 759 

State  V.  Deuel,  63  Kan.  811 258 

State  V.  Dowd,  39  Kan.  412 241 

State  V.  Harsha,  80  Kan.  72 * 77 

State  V.  Estep,  66  Kan.  416 70 

State  V.  Express  Co.,  69  Kan.  848 70 

State  V.  Fields,  70  Kan.  391 483,  486 

State  V.  Fishback,  79  Kan.  679 796 

State  V.  Furbeck,  29  Kan.  532 480 

State  V.  Fumey,  40  Kan.  17 440 

State  V.  Geary,  58  Kan.  502 487 

State  V.  Giroux,  75  Kan.  695 666,  666 

State  V.  Goetz,  66  Kan.  125 484 

State  V.  Gould,  40  Kan.  258 401 

State  V.  Haist,  52  Kan.  35 351 

State  V.  Hinchman,  74  Kan.  419 573 

State  V.  Home,  9  Kan.  119 473,  480 

State  V.  Jarrett,  46  Kan.  764 483 

State  V.  Johnston,  78  Kan.  615 225 

State  V.  Kansas  City,  60  Kan.  518 708 
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State  V.  McEwen,  12  Kan.  37 66,  440 
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State  V.  Morrison,  67  Kan.  144 9,  401 

State  V.  Parmenter,  70  Kan.  513 395 
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State  V.  telegraph  Co»  75  Kan.  609 61,    65 

State  V.  Thomas,  74  Kan.  360 786 

State  V.  Treadwell,  54  Kan.  507 401 

State  V.  Wells,  28  Kan.  321 401 

State  V.  White,  14  Kan.  538 652,  798 
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State  v.  Zinmierman,  47  Kan.  242 476 

St.  L.  &  S.  F.  Rly.  Co.  v.  Shoemaker,  27  Kan.  677 706 

Stone  V.  Railway  Co..  75  Kan.  600 7 

Stout  V.  Baker,  Shenflf,  32  Kan.  113 575 

Street  Railway  Co.  v.  Nave,  38  Kan.  744 416,  417 

Struthers  v.  Fuller,  45  Kan.  735 437 
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Sunmer  v.  Blair,  9  Kan.  521 294 
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Talcott  V.  National  Bank,  53  Kan.  480 622 

Tarbox  v.  Sughrue,  36  Kan.  225 57,  779,  781 

Telephone  Co.  v.  Vandervort,  67  Kan.  269 262 

Topeka  v.  Jones,  74  Kan.  164 58 

Town  of  Le  Roy  v.  McConnell,  8  Kan.  273 468 

True  V.  Brandt,  72  Kan.  502 Ill,  112,  177 

Trust  Co.  V.  Davis,  76  Kan.  639 89 

Trust  Co.  V.  Mcintosh,  68  Kan.  452 518 

Tweedell  v.  Warner,  43  Kan.  597 268,  269 

United  Workmen  v.  Smith,  76  Kan.  509 333,  337 

U.  P.  Rly.  Co.  v.  Adams,  33  Kan.  427 191 

U.  P.  R.  W.  Co.  V.  Rollins,  5  Kan.  167 460 

Upton  V.  Coxen,  60  Kan.  1 . .  .• 82 

Utley  V.  Fee,  33  Kan.  683 212,  506 
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Waggoner  v.  Oursler,  54  Kan.  141 295 
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Water-supply  Co.  v.  Root,  56  Kan.  187 749 

Weaver  v.  Bank,  76  Kan.  540 82 

Wehe  V.  Mood,  68  Kan.  373 84 
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Wilson  V.  Fuller,  9  Kan.  177 468 

Winston  v.  Bumell,  44  Kan.  367 737 

Wolf  V.  Washer,  32  Kan.  533 84 

Woolacott  V.  Case.  63  Kan.  35 195 

Wright  V.  Wright,  58  Kan.  525 294 

Youngberg  v.  Smart,  70  Kan.  299 67 

Young  V.  Railway  Co.,  57  Kan.  144 463 

CASES  OVERRULED,  SUPREME  COURT: 

Railway  Co.  v.  Kirkham,  63  Kan.  255 426 

CERTIFICATE  —  See  "  Executors  and  Administrators," 
16;  "Criminal  Law,"  5. 

CHANGE  OF  VENUE— See  "Venue." 

CHARIVARI  PARTY  —  See  "Cities  and  City  Officers," 
28-30. 

CHASTITY— See  "Slander  and  Libel." 

CHATTEL  MORTGAGES— See  "Mortgages." 

CHILD— See  "Parent  and  Child." 

CITIES  AND  CITY  OFFICERS: 

1.  Abuse  of  Process. — The  amount  extorted  by  the  use 
of  a  criminal  warrant  to  collect  a  debt  is  not  neces- 
sarily the  only  item  of  damage.    McClenny  v.  Inverar- 

ity 572 

2.  City  Court  of  Topeka.— See  "Criminal  Law,"  5,  65. 

3.  City  Warrants — Injunction. — Judgment  affirmed  re- 
fusing an  injunction  against  city  warrants  on  tech- 
nical grounds.    The  State  v.  Grainfield 693 

4.  Classification  by  the  Legislature. — See  No.  36. 

5.  Commission  Plan  of  Government. — The  act  empow- 
ering certain  cities  to  adopt  a  commission  plan  of 
government  is  not  void  as  an  attempt  to  dele^te  leg- 
islative power  to  the  people  of  such  municipalities. 
Cole  V.  Dorr 251,  253 

6.  Nor  as  a  violation  of  the  constitutional  provi- 

visions  forbidding  the  conferring  of  corporate  power 
by  a  special  act  and  requiring  provision  to  be  made  by 
a  general  law  for  the  organization  of  such  cities 

Id.    251,  253 

7.  Nor  is  the  act  invalid  as  failing  to  have  a 

uniform  operation  throughout  the  state.    Id 251,  256 

8.  A  statute  that  by  its  terms  purported  to  legal- 
ize ''certain  cities"  interpreted  as  intending  to  legalize 
all  city  elections  at  which  the  commission  form  of 
government  had  b^oi  adopted.    Id 251,  257 

9.  Contract  for  Public  Improvements  —  Error  in 
Specifications. — A  contract  to  construct  a  canal  ac- 
cording to  specifications  prepared  by  a  city  engineer 
stipulated  that  no  allowance  should  be  made  for  extra 
work  unless  authorized  in  writing.  Through  an  er- 
ror in  the  specifications,  which  were  furnished  to 
bidders,  additional  work  in  disposing  of  dirt  was  nec- 
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essary  but  was  not  authorized  in  writing.  Held,  that 
the  contractor  could  not  recover  therefor.  Hutchin8on 
V,  White 37 

10.  Defective  Sidewalk. — Where  a  property  holder  was 
granted  permission  to  maintain  a  coal-hole  in  a  side- 
walk, through  which  plaintiff  fell,  an  instruction  re- 
specting the  city's  du^  to  keep  the  walk  in  safe  con- 
dition for  travel  was  not  erroneous  because  it  con- 
tained the  expression,  ''The  city  has  not  power  to 
grant  such  privileges."    Arkansas  City  v.  Payne,  355,  856 

11.  In  an  action  against  a  city  for  injuries  caused 

by  a  defective  sidewalk  an  instruction  defining  ordi- 
nary care  was  proper.    Id 856 

12.  Depositaries  of  Public  Fands. — Statutory  provisions 
relating  to  city  depositaries  continued  uninterruptedly 
in  force  notwithstanding  changes  in  the  form  of  the 
statutes,  and  the  enactment  of  the  later  act  did  not 
abrogate  the  ordinance  relating  to  such  depositaries 
passed  in  pursuance  of  the  earlier  statute.  Snat- 
tinger  v,  Topeka 341 

13. A  designation  of  a  bank  as  a  depositary  is 

effectual  so  Ions:  as  the  city  deposits  its  funds  in  the 
bank,  and  the  depositary's  bond  is  a  continuing  obli- 
gation upon  the  sureties  unless  they  take  steps  to 
terminate  their  liability.    Id. 341 

14. A  bank  giving  a  bond  reciting  that  it  had 

been  "duly  designated^'  as  a  city  depositary  and  re- 
ceiving public  funds  as  such  was  at  least  a  de  facto 
depositary,  and  the  sureties  on  the  bond  were  liable 
for  defaults  although  the  prescribed  steps  in  making 
the  designation  of  the  depositary  were  not  strictly 
followed.     Id : 341 

15.  JBIections. — (See,  also,  Nos.  8,  35.)    Where  a  statute 

groviding  a  method  for  nominating  city  officers  was 
npliedly  repealed,  and  the  provisions  of  the  repeal- 
ing statute  were  tem^rarily  inapplicable  because  of 
insufficient  time  for  its  operation,  it  was  presunaed 
that  the  legislature  did  not  intend  that  the  later  act 
should  take  effect  as  to  such  nominations. 

The  State  v.  Harsha 72 

Martin  v.  Harsha 76 

16. The  provisions  of  the  repealed  act  for  nom- 
inations and  the  preparation  of  ballots  remained  in 
force  Until  thie  repealing  act  became  applicable. 

The  State  v.  Harsha 72 

Martin  v,  Harsha 76 

17.  Intoxicating  Liquors. — ^Where  a  city  that  was  in  ef- 
fect licensitig  the  sale  of  liquor  was  ousted  from  exer- 
cising such  power,  and  the  saIoon-keet>ers  then  raised 
a  fund  and  paid  the  salaries  of  city  employees,  all 
cbhcerned  were  guilty  of  contempt  in  virtue  of  their 
having  attempted  to  defeat  the  purpose  of  the  judg^ 
mient.    The  State  v.  Pittsburg 710 

18.  The  contemnors  were  not  parties  to  the  orig- 
inal action,  but  this  was  not  necessary.    Id 712 
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19.  Unofficial  persons  who  acted  in  behalf  of  the 

city  were  none  the  less  its  agents  in  this  respect  be- 
cause they  Were  not  formally  employed  for  tnis  pur- 
pose.   Id \ 712 

20.  Official  notice  of  the  order  was  not  necessary, 

as  knowledge  of  the  rendition  of  the  judgment  follows 
from  the  efforts  made  to  evade  it.    Id 712 

21. The  court  has  some  discretion  in  granting:  and 

refusing  relief  in  actions  of  quo  warranto,  which  it 
may  exercise  according  to  the  peculiar  facts  of  indi- 
vidual cases.    The  State  v.  Bowden 50,  57 

22. The  duty  of  officers  to  notify  the  county  at- 
torney of  violations  of  the  prohibitory  liquor  law 
stated.    Id. 49,    55 

23.  A  mayor  who  had  actual  notice  of  the  viola- 
tions of  the  liquor  laws  in  specific  bawdy-houses,  and 
failed  to  notify  the  county  attorney,  forfeited  his  of- 
fice.   The  State  v.  Harsha 98 

24.  License-taxes. — A  tax  may  be  imposed  upon  the 
business  done  within  the  state  although  the  express 
company  in  carrying  the  packages  from  one  point  to 
another  within  the  state  passes  for  a  short  distance 
over  the  soil  of  another  state.  Leavenworth  v.  Sw- 
ing  58,    62 

25.  If  a  small  but  separable  and  definite  part  of 

the  business  is  domestic  the  express  companv  can  not 
escape  payment  of  the  state  tax  imposed  on  that  part. 

Id. "...58,    64 

26.  An  occupation  tax  imposed  on  express  com- 
panies, under  an  ordinance  expressly  providing  that 
it  shall  only  apply  to  domestic  business  and  never  to 
interstate  business,  is  not  a  regulation  of  interstate 
commerce.    Id. 58,    60 

27.  The  legislature  has  authorized  certain  cities 

to  impose  a  license-tax  on  the  domestic  business  of 
express  companies.    Id 58,    60 

28.  Mobs — Liability  of  Corporation.^In  an  action  un- 
der the  statute  making  cities  liable  for  injuries  by 
mobs  an  instruction  was  not  erroneous  because  it 
made  no  reference  to  a  determination  on  the  part  of 
those  composing  the  assemblage  to  resist  opposition. 
Cherryvale  i).  Hawman 170 

29.  Members  of  A  charivati  party  who  forcibly 

took  a  bride  and  groom  in  a  wagon  and  hauled  them 
around  town  were  engaged  in  an  act  of  unlawful  vio- 
lence.    Id. ^ 170 

30. The  fact  that  the  members  of  the  party  were 

good  natured  and  intended  no  serious  harm  did  not 
absolve  the  city  from  liability.    Id 170 

81.  Municipal  Water-worki.  —  A  statute  held  to  em- 
power certain  cities  to  make  necessary  and  reasonable 
regulations  for  the  control  and  maintenance  of  Water- 
works plants  supplying  the  inhabitants  of  such  cities. 
Cooper  V.  Ooodland 121,  124 
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32.  An  ordinance  requiring  consumers  to  furnish 

water-meters  of  a  certain  kind  as  a  condition  preced- 
ent to   receiving  water   held   reasonable  and   valid. 

Id 121,  124 

33.  Paving  Streets  around  Public  Square— Liability  of 
County. — ^Where  a  block  in  a  city  designated  as  a 
"public  square"  and  dedicated  to  the  use  of  the  public 
was  used  by  the  couhty,  which  had  asserted  its  right 
thereto,  the  city  had  a  right  to  make  a  special  assess- 
ment against  the  county  to  pay  for  part  of  the  im- 
provements of  abutting  streets.  Jefferson  County  v, 
Oskaloosa 587 

34.  Personal  Injuries. — See  "Personal  Injuries." 

35.  Qualifications  of  Office-holders. — Where  an  act  pre- 
scribing the  qualifications  of  office-holders  was  re- 
enacted,  except  that  one  of  the  formerly  prescribed 
qualifications  was  omitted,  the  later  act  repealed  the 
former  in  so  far  as  the  sections  differed.  MarHn  v, 
Harsha:    76 

36.  Special  Act  Conferring  Corporate  Power. —  (See, 
also,  No.  6.)  An  act  validating  a  city  election  is  not 
invalid  as  conferring  corporate  power  by  a  special  act 
if  it  applies  to  all  cities  in  the  same  situation,  not- 
withstanding it  results  in  a  classification  based  upon 
existing  conditions  only.    Cole  v.  Dorr 251,  259 

37.  Street-railroads  —  Location — Authority. — Where  a 
street-railway  unnecessarily  dewates  from  the  author- 
ized course  in  laying  its  tracks  an  abutting  property 
owner  who  would  suffer  special  damages  by  such  de- 
viation may  object,  and  in  such  a  case  injunction  is 
the  proper  remedy.    Longnecker  v.  Railroad  Co.  .413,  418 

38.  In  this  case  the  plaintiff  suffered  an  injury 

differing  from  the  general  detriment  to  the  public. 

Id. 414,  420 

39.  The  right  of  an  abutting  property  owner  to 

the  use  of  the  street  stated.    Id 414,  420 

40. He  is  under  no  obligation  to  suffer  any  en- 
croachment upon  his  rights  by  a  wrong-doer,  and  it  is 
no  defense  that  he  has  anqther  convenient  access. 
Id.  414,  423 

41.  A  street-car  company  has  no  authority  to  lay 

its  tracks  and  operate  its  cars  in  the  streets  of  a  city 
without  first  obtaining  permission  to  do  so.    Id..  .413,  417 

42. A  city  ordinance  granting  a  street-car  com- 
pany a  license  to  lay  its  tracks  in  the  streets  of  the 
city  must  be  strictly  construed  against,  and  be 
strictly  observed  by,  the  grantee.    Id. 413,  417 

43.  A  license  requiring  street-car  tracks  to  coin- 
cide "as  near  as  may  be"  with  the  center  of  the 
streets  over  which  they  pass  means  as  nearly  as  prac- 
ticable.   Id 413,  417 

44. If  a  street-car  company  acting  under  such  a 

license  depart  from  a  practicable  route  in  the  center 
of  the  street  it  acts  without  authority  and  its  tracks 
constitute  a  continuing  nuisance.    Id 413,  417 
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45.  Wilful  and  Malicious  Misconduct  in  Office. — ^An  in- 
formation under  a  statute  making  wilful  and  mali- 
cious misconduct  in  office  a  misdemeanor  was  not  in- 
sufficient because  the  word  ''malicious"  was  omitt^. 
The  State  v.  Dixon 650 

46.  An  information  stated  facts  sufficient  to  con- 
stitute a  violation  of  the  statute  making  wilful  and 
malicious  misconduct  in  office  a  misdemeanor,  per- 
sonal knowledge  of  the  commission  of  'offenses  it  was 
defendant's  duty  to  prevent  or  punish  being  attributed 
to  him  from  the  allegation  that  he  wilfully  permitted 
the  acts  to  be  done.    Id, 650 

47.  An  allegation  that  an  officer  refused  to  per- 
form duties  enjoined  upon  him  by  law  implied  that 

it  was  hi^  duty  to  perform  th«n.    Id 650 

48.  Where  an  information  in  effect  charged  an 

officer  with  giving  protection  to  wrong-doers  against 
interference  by  public  officers  with  their  wronrful 
acts  it  was  unnecessary  to  characterize  his  conduct 

as  wilful  or  malicious.    Id 651 

CLERICAL    ERROR  — See   "Taxation,"   23,   24,    43-45; 
"Practice,  Supreme  Court,"  26. 

CLUB-ROOMS — See  "Intoxicating  Liquors." 

CODE  CITED  —  See  "Statutes  Cited,  Construed  or  Ap- 
plied." 

COLLATERAL  ATTACK— See  "Drainage-ditches,"  3,  4; 
"Judgments." 

COLLATERAL  SECURITY— See  "Pledges." 

COMMERCE — See  "Interstate  Commerce." 

COMMISSION— See  "Agency." 

COMMISSIONER— See  "Jury  and  Jurors,"  6-8. 

COMMISSION  GOVERNMENT  — See  "Cities  and  City 
Officers,"  5-8. 

COMMITMENT  —  See  "Contempt,"  7,  8;  "Insane  Per- 
sons," 3. 

COMPLAINT— See  "Criminal  Law,"  38. 

COMPROMISE  AND  SETTLEMENT: 

1.  Criminal  Prosecution — Discharge  of  Lien  for  Costs. 

— Where  defendant  was  committed  until  a  fine  and 
costs  adjudged  for  maintaining  a  liquor  nuisance  were 
paid  the  circumstances  stated  did  not  operate  to  dis- 
charge the  lien  for  such  fine  and  costs  upon  the  prem- 
ises where  the  nuisance  was  maintained.  Karcher  v. 
The  State 761 

2.  Fraud. — ^Where  plaintiff  signed  a  receipt  acknowl- 
edging payment  of  all  demands  for  services  rendered 
under  a  contract  the  evidence  justified  a  finding  that 
she  was  fraudulently  induced  to  sign  it  in  ignorance 
of  its  purport,  and  she  was  not  prevented  from  re- 
covering a  balance  due.    Heery  v.  Reed 381,  886 
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COMPROMISE  AND  SETTLEMENT— Continued: 

3.  Release  of  Claim  for  Injarle^. — A  release  in  writing 
signed  by  the  plaintiff  acknowledging  full  satisfaction 
of  all  claims  for  personal  injuries  barred  her  right  to 
recover,  and  entitled  the  defendant  to  judgment  in 

its  favor  for  costs.    Railway  Co,  v,  Coltrane 317 

4. Courts  will  not,  upon  conflicting  or  uncertain 

evidence  of  fraud  or  mistake,  lightly  disturb  agree- 
ments made  in  settlement  of  claims.    Id, 826 

5.  Taxation. — ^In  effecting  a  compromise  of  taxes  the 
county  board  properly  required  the  assignee  of  a  cer- 
tificate to  pa^  all  subsequent  taxes  due  at  Uie  time  of 
the  compromise.    Tucker  v,  Shorb 611 

CONCURRENT  INSURANCE— See  "Insurance." 

CONDEMNATION  PROCEEDINGS  —  See  "Waters  and 
Watercourses,"  3-5,  11;  "Railroads,"  23,  24. 

CONFESSIONS— See  "Criminal  Law." 

CONFLICT  OF  LAWS — See  "Limitation  op  Actions,"  13. 

CONSIDERATION— See  "Contracts";  "Taxation,"  82,  42, 
53,  54,  65,  66;  "Insurance,"  14. 

CONSPIRACY: 

1.  Evidence. — To  constitute  a  conspiracy  the  purpose  to 
be  effected  by  it  must  be  unlawful,  either  in  respect  of 
its  nature  or  in  respect  of  the  means  to  be  employed 
for  its  accomplishment.    Railway  Co,  v.  Brown 814 

CONSTITUTIONAL  LAW: 

1.  Benevolent  Institutions  —  Maintenance  by  the 
State. — The  constitutional  provision  relating  to  be-, 
nevolent  institutions  to  be  supx>orted  by  the  state  does 
not  prevent  legislation  making  the  estates  of  persons 
committed  to  the  state  hospitel  foj*  the  insane  liable 
for  the  cost  of  their  maintenance.  Kaiser  v.  The 
State 864,  866 

2.  Nor  is  such  legislation  in  conflict  with  the  con- 
stitutional provision  requiring  uniformity  and  equal- 
ity in  the  rate  of  taxation.    Id, 364,  871 

3.  Curative  Act, — (See,  also,  "Cities  and  City  Offi- 
cers," 8.)  An  act  validating  a  city  election  is  not  in- 
valid as  conferring  corporate  power  by  a  special  act 
if  it  applies  to  all  cities  in  the  same  situation,  not- 
withstanding it  results  in  a  classification  based  upon 
existing  conditions  only.    Cole  v.  Dorr 251,  259 

4.  Delegation  of  Powers. — (See,  also,  Nos.  10,  11.) 
The  act  empoweHng  cities  to  adopt  the  commission 
plan  of  ^verhment  is  not  void  as  an  attempt  to  dele- 
gate leg^islative  power  to  the  people  of  such  munici- 
palities.   Id, .  .251,  258 

5.  Due  Process  of  Law. — (See,  also,  Nos.  10,  11.)  The 
statute  requiring  foreign  corporations  doing  business 
in  this  state  to  file  certain  statements  before  main- 
taining an  action  here  does  not  deprive  any  person  of 
property  without  due  process  of  law.  Wilson  v. 
Hawkins 117 
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CONSTITUTIONAL  LAW— Continued  : 

6.  Equal  Pfotectloti  of  the  Laws. — The  statute  requir- 
ing foreign  corporations  doing  business  in  this  state 
to  file  certain  statements  before  maintaining  an  ac- 
tion herfe  does  not  deprive  any  person  of  the  equat 

protection  of  the  laws.    Id 117 

7. The  statute  providing  for  abating  liquor  nui- 
sances and  authorizmg  the  court  in  awarding,  judg^ 
ment  for  plaintiff  to  allow  as  costs  an  attorney  s  fee 
for  plaintiff's  attorney  is  not  repugnant  to  the  con- 
stitutional guaranty  of  equal  protection  of  the  law. 
Fritz  V,  The  State , 168 

8.  Freedom  to  Speak  and  Write  Sentiments.  —  See 
Nos.  21,  2i. 

9.  Qovernmental  Powers — Separation. — A  statute  held 
to  constitute  the  officers  and  members  of  the  state 
sehate  a  special  tribunal  to  hear  and  finally  determine 
a  contest  of  the  election  of  a  judge  of  the  district 
court,  and  to  be  valid.    Y eager  v.  Aikman 656 

10.  The  provision  of  the  act  of  1907  which  at- 
tempts to  make  the  posting  in  the  county  clerk's  office 
of  a  copy  of  the  notice  of  forfeiture  of  school-land 
conclusive  evidence  of  proper  service  of  such  notice 
held  invalid.    Petereilie  v.  McLachlin 176 

11.  It  is  a  legislative  declaration  of  the  truth  of 

facts — an  invasion  of  the  province  of  the  judiciary, 
and  also  denies  the  holder  of  th^  original  certificate 
due  process  of  law.    Id. 176 

11a.  The  scope  of  the  duties  of  a  public  office — 

that  is,  duties  the  performance  of  which  may  be  com- 
pelled— stated.    Afoore  v.  Nation. 672,  688 

116.  Duties  not  so  related  to  an  office  are  unoffi- 
cial, can  not  rightfully  be  attached  to  it,  and  the  in- 
cumbent is  not  obliged  to  perform  them.    Id 672,  688 

lie. To  make  effectual  the  guaranty  of  the  right 

of  trial  by  jury  the  district  court  possesses  inherent 
power  to  provide  itself  with  a  jury.    Id 672,  684 

lid, The  legislature  mav  aid  and  regulate  th^ 

exercise  of  this  power,  but  the  selecting  of  jurors  to 
determine  isues  of  fact  in  court  is  a  court  function, 
and  is  not  "administrative"  in  origin,  purpose  or 
character  ih  the  true  sense  of  the  term.    Id 672,  687 

12.  Interstate  Commerce.  —  See  "Interstate  Com- 
merce." 

13.  Judges— Fees  and  Salaries. — The  district  judges  in 
office  when  the  act  of  1907  requiring  the  judges  of 
certain  districts  to  act  as  jurv  commissioners  and 
giving  them  an  increase  of  salary  took  effect  were 
oblig^  to  render  the  increased  service  without  in- 
creased compensation  for  the  remainder  of  their 
terms.    Moore  v.  Nation. 678 

14.  Judees— Holding  Another  Office  of  Profit  Or  Trust. 
— The  duties  prescribed  by  the  act  of  1907  requiring 
the  district  judge  in  certain  counties  to  perform  the 
duties  of  jury  conunissioner  are  not  administrative  in 
character  and  fall  within  the  scope  of  his  office.    Id. .  672 
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CONSTITUTIONAL  LAW— Continued  : 

15.  —^ — ;—  Such  duties  do  not  appertain  to  another  office 
within  the  meaning  of  the  constitutional  provision 
forbidding  a  judge  of  a  district  court  to  hold  any  other 
office  of  profit  or  trust.    Id 672 

16.  Jury  Trial. —  (See,  also,  lie,  lid.)  In  an  action  to 
settle  disputed  questions  of  title  to  real  estate  and  re- 
cover possession  either  party  is  entitled  to  a  jury  trial 
as  a  matter  of  right,  regardless  of  the  form  of  the 
action.    Atkinson  v., Crowe 161 

17.  Alleged  error  in  trying  the  issue  upon  a  plea 

in  abatement  without  a  jury  not  sustained.    The  State 

V,  Botvman 475 

18.  Obligation  of  Contracts. — The  act  of  1907  providing 
that  if  the  return  in  school-land  forfeiture  proceed- 
ings shows  that  the  notice  was  posted  in  the  county 
clerk's  office  it  shall  be  prima  facie  evidence  of  legal 
service  held  not  objectionable  on  the  ground  that  it 
disturbs  vested  rights. 

Jones  V,  Hickey 109 

Reitler  v,  Harris 148 

19.  The  act  changes  nothing  except  a  rule  of  evi- 
dence, and  a  x^sted  right  in  that  is  something  the  law 
refuses  to  recognize. 

Jones  V.  Hickey : 109 

Reitler  v.  Harris 148 

20.  The  statute  requiring  foreign  corporations  do- 
ing business  in  this  state  to  file  certain  statements 
before  maintaining  an  action  here  does  not  impair  the 
obligation  of  contracts.    Wilson  v.  Hawkins 117 

21.  Police  Regulations. — (See,  also.  No.  7.)  A  statute 
requiring  employers  to  give  reasons  in  writing  for  the 
discharge  of  an  employee  held  invalid.    Railway  Co, 

V.  Brown  812 

22.  The  duty  imposed  upon  employers  is  not  a 

police  regulation,  and  is  an  interference  with  the  per- 
sonal liberty  guaranteed  to  every  citizen.    Id, , .  .312,  816 

23.  Privileges  or  Immunities  of  Citizenship. —  (See^ 
also,  Nos.  21,  22.)  The  statute  requiring  foreign  cor- 
porations doing  business  in  this  state  to  file  certain 
statements  before  maintaining  an  action  here  do^  not 
abridge  the  privile^s  or  immunities  of  citizens  of  the 
Unit€d  States.    Wilson  v.  Hawkins 117 

24.  Retroactive  Laws.— See  Nos.  18,  19. 

25.  Special  Act  Conferring  Corporate  Power. — An  act 
validating  a  city  election  is  not  invalid  as  conferring 
corporate  power  by  a  special  act  if  it  applies  to  all 
cities  in  the  same  situation,  notwithstanding^  it  results 
in  a  classification  based  upon  existing  conditions  only. 
Cole  V.  Dorr 251,  269 

26.  '■ —  An  act  empowering  cities  to  adopt  a  commis- 
sion plan  of  government  is  not  void  as  a  special  act 
conferring  corporate  power  or  providing  for  the  or- 
ganization of  cities.    Id. . . .- 251,  268 

27.  Uniform  and  Equal  Rate  of  Taxation. — See  No.  2. 
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CONSTITUTIONAL  LAW— Continued  : 

28.  Uniform  Operation  of  Laws. — The  act  empowering 
cities  to  adopt  a  commission  form  of  government  is 
not  void  as  failing  to  have  a  uniform  operation 
throughout  the  state.    Cole  v.  Dorr 251,  256 

CONSTRUCTION  —  See    "  Contracts  "  ;    "  Pleadings  "  ; 
"Statutory  Construction." 

CONTEMPT: 

1.  Attempt  to   Defeat   the   Purpose   of  an   Order. — 

Where  a  city  that  was  in  effect  licensing  the  sale  of 
liquor  was  ousted  from  exercising  such  power,  and 
the  saloon-keepers  then  raised  a  fund  and  paid  the 
salaries  of  city  employees,  all  concerned  were  guilty  of 
contanpt  in  virtue  of  their  having  attempt^  to  de- 
feat the  purpose  of  the  judgment.  The  State  v. 
Pittsburg  710 

2. The  contemnors  were  not  parties  to  the  orig- 
inal action,  but  this  was  not  necessary.    Id 712 

3. Unofficial  persons  who  acted  in  behalf  of  the 

city  were  none  the  less  its  agents  in  this  respect  be- 
cause they  were  not  formally  employed  for  this  pur- 
pose.   Id. 712 

4. Official  notice  of  the  order  was  not  necessary, 

as  knowledge  of  the  rendition  of  the  judgment  fol- 
lows from  the  efforts  made  to  evade  it.    Id 712 

5.  Inherent  Power  of  Probate  Court. — Every  probate 
court  in  this  state  has  inherent  power  to  punish  sum- 
marily for  contempt  persons  who  in  open  court  re- 
fuse to  comply  with  its  lawful  orders  or  in  any  man- 
ner impede  or  embarrass  the  orderly  transaction  of 

its  bu9mess.    In  re  Hanson 783,  787 

6.  Payment  of  Alimony. — ^Where  alimony  is  ordered  to 
be  paid  in  instalments,  and  nothing  is  said  as  to  the 
manner  of  collection,  the  fair  inference  is  that  the 
court  intends  the  order  to  be  enforced,  not  by  lien  and 
execution,  but  by  attachm^it  for  contonpt  if  pay- 
ment is  not  made.    Scott  v.  Scott 491 

7.  Refusal  of  Witness  to  Testify  —  Fine.— A  witness 
who  refuses,  when  ordered  by  the  court,  to  answer  a 
pertinent  question  concerning  a  matter  being  investi- 
gated is  guilty  of  contempt,  i6r  which  he  may  be  sum- 
marily fined.    In  re  Hanson 783 

8.  Refusal  to  Pay  Fine-— Commitment. — ^Where  a  wit- 
ness is  guilty  of  contempt  and  is  fined,  and  refuses  to 
pay  the  fine  as  ordered,  he  may  be  committed  to  jail, 
there  to  remain  until^  such  fine  is  paid  and  the  ques- 
tion answered.    Id. 783 

9.  Restraining  Order. — If  the  district  jud^e  be  absent 
or  disqualined  when  an  application  to  enjoin  a  liquor 
nuisance  is  made  the  probate  judge  may  grant  a  tem- 
porary restraining  order,  and  the  disobedience  of  such 
an  order  may  be  punished  as  a  contempt.    The  State 

V.  Werner 222 

10.  An  order  issued  by  the  probate  judge  in  an 

intoxicating  liquor  suit  was  a  restraining  order  and 
not  a  tanporary  injunction.     Id 224 


Digitized  by  LjOOQ IC 


830  SUPREME  COURT  OF  KANSAS. 

CONTEMPT— Continued  : 

11.  Violation  of  Order  Restraining  Raising  Mill-dam— 
Condemnation. — A  mandatory  injunction  to  reduce  a 
mill-ddm  to  its  former  height  and  perpetually  re- 
strainine  its  erection  or  maintenance  at  a  greater 
height  than  formerly  did  not  have  the  effect  of  de- 
barring defendant  from  proceeding  legally  to  raise  the 
height  of  the  dam.    Bingman  v,  Walter 620 

CONTRACTS: 

See  "AOBNCY"  ;  "Bonds"  ;  "Deeds"  ;  "Insurance"  ;  "Landlord 
AND  Tenant"  ;  "Mines  and  Minerals"  ;  "Mortoages"  ;  "Nb- 
OTiABLE  Instruments";  "Parent  and  Child";  "Sales"; 
"Schools  and  School-land"  ;  "Suretyship  and  Guaranty." 

Carriers. — See  "Railroads." 

"Investment  contract." — See  "Building  and  Loan  Associa- 
tions," 1. 

Mechanic's  lien. — See  "Mechanic's  Lien." 

Municipal  corporations. — See  "Cities  and  City  Officers." 

1.  Acceptance  of  a  Deed — Assumption  of  a  Mortgage. 

— The  acceptance  by  the  grantee  of  a  deed  in  which  he 
''assumes  and  agrees  to  pay"  a  mortgage  described 
makes  a  contract  in  writing  obligating  him  to  pay  the 
mortgage.    Hendricks  v.  Brooks 1 

2.  A  subsequent  conveyance  of  the  land  by  the 

grantee  is  conclusive  evidence  of  his  acceptance  of  the 
deed  and  the  contract  contained  therein.   Id .1 

3.  Accord  and  Satisfaction. — See  "Accord  and  Satis- 
faction." 

4.  Cancelation. — Courts  will  not,  upon  conflicting  or 
uncertain  evidence  of  fraud  or  mistake,  lightly  disturb 
agreements  made  in  settlement  of  claims.  Railway 
do,  V.  Coltrane 325 

5.  Compromise  and  Settlement.— See  "Compromise 
AND  Settlement." 

6.  Consideration. —  (See,  also.  No.  46.)  The  fact  that 
the  consideration  for  a  conveyance  was  not  paid  di- 
rectly by  plaintiff  to  the  grantor  did  not  invalidate  a 
finding  that  the  grantee  held  as  trustee  for  the  plain- 
tiff.   Garten  v.  Trobridge 728 

7.  An  agreement  to  reinstate  an  insurance  policy 

after  a  removal  of  the  insured  property  to  another  lo- 
cation was  supported  by  a  consideration.  Hulen  v. 
Insurance  Co 132 

8.  A  promise  waiving  the  performance  of  the  un- 
executed portion  of.  defendant's  contract,  made  with- 
out a  new  consideration  and  not  acted  upon  to  de- 
fendant's injury,  was  ineffectual  to  relieve  him  from 
liability.    George  v.  Lane 94' 

9.  An  agreement  by  a  girl  to  live  with  and  work 

for  a  husband  and  wife  and  receive  his  property  at 
his  death  as  compensation  was  enforceable,  a  eery  v. 
Reed    380,  383 

10.  The  presumption  that  services  rendered  by  a 

child  are  given  gratuitously  may  be  overcome  and  a 
contract  established  by  com'pet^it  evidence.    Id, 384 

11.  ConstmctioQ. — The  construction  of  written  instru- 
ments is  a  question  of  law  for  the  court,  and  ordi- 
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CONTRACTS— Continued  : 

narily  it  is  error  to  submit  such  a  question  to  the 
jury.    Shear  Co.  v.  Thompson 467,  468 

12.  A  mineral  lease  construed  to  render  the  lessee 

liable  for  rental  if  gas  is  used  by  it  for  an^  purpose 
other  than  drilling,  although  royalty  is  paid  for  oil 
from  the  same  well.    Mathes  v,  Shaw 181 

13.  A  written  contract  should  be  construed  accord- 
ing to  the  obvious  intention,  notwitiistanding  clerical 
errors  and  omissions  therein  which  can  be  corrected 
by  perusing  the  whole  instrument.  Schroeder  v. 
Griggs 358,  361 

14.  The  rule  requiring  a  liberal  interpretation  of 

the  byrlaws  of  a  fraternal  insurance  order  in  favor  of 
£he  beneficiary  does  not  require  or  permit  a  strained 
construction  of  language  at  variance  with  its  obvious 
meaning.    United  Workmen  v,  Crandall 333,  340 

15.  An  assignment  of  mineral  leases  covering  real 

estate  "immediately  surrounding"  Mound  City,  Kan., 
was  interpreted  to  include  a  lease  of  land  situated  a 
half  mile  distant  from  the  town  site.    Rhodes  v.  Oil 

Co 762,  763,  768 

16.  Whatever  is  necessarily  implied  by  the  words 

used  in  a  contract  is  as  much  a  part  of  the  contract 
as  if  it  had  been  expressed  in  elaborate  terms.  Zel- 
leken  v.  Lynch »  748 

17.  A  contract  for  the  sale  of  land  required  the 

vendor  to  furnish  a  sufficient  abstract  of  title,  but  did 
not  provide  that  the  purchaser  should  have  time  to 
examine  the  abstract.    HarreU  v,  Neef 352 

18.  Contract  Limiting  SUtutory  Liability.— Where  a 

statute  made  a  receiving  carrier  that  accepts  goods 
for  shipmeit  through  to  destination  liable  for  injury 
occasioned  by  the  negligence  of  a  connecting  carrier 
undertaking  to  complete  the  shipment  the  original  car- 
rier could  not  by  special  contract  limit  its  liability  to 
negligence  occurring  on  its  own  line.  Railway  Co,  v, 
Baden 405 

19.  Counter-claim. — See  "Counter-claim  and  Set-off." 

20.  Covenants  and  Warranties. — In  the  absence  of  pro- 
visions indicating  a  contrary  intention  a  covenant 
in  a  mining  lease  that  the  lessee  shall  work  and  mine 
the  property  continuously  means  continuously  to  the 
end  of  the  term.    ZeUeken  v.  Lynch 746 

21.  .A  covenant  to  drill  a  well  on  leased  premises 

within  two  years  thereafter  or  pay  annually  a  cer- 
tain sum  until  a  well  is  drilled  held  not  to  require  the 
annual  payments  to  be  made  in  advance.    Rhodes  v. 

Oil  Co • 762 

22.  The  covenant  is  performed  by  a  single  pay- 
ment of  the  entire  sum  at  any  time  before  the  &id  of 
the  year  for  which  it  is  made.    Id '.  762 

23.  In  an  action  for  the  purchase-price  an  answer 

sufficiently  pleaded  a  breach  of  warranty  as  against 

a  demurrer.    Fetzer  v,  Williams 555 
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24.  In  an  action  for  the  purchase-price  a  refusal 

to  strike  from  an  answer  allegations  as  to  the  purpose 
for  which  the  machinery  was  purchased  was  not  ma- 
terial error.    Id 555 

25.  Duration  of  the  Contract. — ^A  designation  of  a  hank 
as  a  depositary  is  effectual  so  long  as  the  city  deposits 
its  funds  in  the  hank,  and  the  depositary's  bond  is  a 
continuing  obligation  upon  the  sureties  unless  they 
take  steps  to  terminate  their  liability.  SnatUnger  v. 
Topeka   341 

26.  As  performance  of  the  contract  was  to  be 

completed  and  compaisation  paid  at  the  death  of  de- 
cedent the  statute  of  limitations  did  not  beg^in  to  run 
against  plaintifTs  cause  of  action  for  her  services  un- 
til that  event  transpired.    Heery  v.  Reed 381,  885 

27.  An  oral  agreement  by  plaintiff  to  live  with  and 

work  for  defendant's  decedent  until  his  death,  whoi 
she  was  to   receive  his   property,   was   enforceable. 

Id.    380,  384 

28.  Election  of  Remedies.  —  See  ''Actions  and  REBfE- 

DIES." 

29.  Executory  Agreements. — See  Nos.  71,  82. 

30.  Extra  Work  —  Additional  Compensation. — See  No. 
53. 

31.  Failure  to  Read.~(See,  also^  Nos.  34,  38.)  The  re- 
cipient of  a  fire-insurance  policy  issued  in  response  to 
an  application  made  on  a  blank  furnished  by  the 
company  may  assume  that  the  policy  was  written  on 
the  basis  of  the  application,  and  need  not  read  the 
policy  to  see  if  it  conforms  to  the  application.  Inaur- 
ance  Co.  v.  Darrin. 578 

32.  Forfeiture.— (See,  also.  No.  14:  "Schools  and 
School-land.")  A  fraternal  benent  society  was  not 
liable  under  a  suspended  certificate,  the  conditions 
creating  a  forfeiture  not  having  been  waived.  United 
Workmen  v.  CrandaU 382 

33.  Fraud. — The  evidence  held  not  to  justify  a  finding 
that  a  purchaser  of  a  n^^otiable  note  had  notice  of  a 
defense.    Martindale  v.  Stotler 87 

34.  Where  plaintiff  signed  a  receipt  acknowledg- 
ing paymoit  of  all  demands  for  services  rendered  un- 
der a  contract  the  evidence  justified  a  finding  that  she 
was  fraudulently  induced  to  sign  it  in  ignorance  of 
its  purport,  and  she  was  not  prevented  from  recover- 
ing a  balance  due.    Heery  v.  tteed 381,  386 

35.  Courts  will  not,  upon  conflicting  or  uncertain 

evidence  of  fraud  or  mistake,  lightly  disturb  agree- 
ments made  in  settlement  of  claims.  Railway  Co.  v. 
Coltrane 325 

36.  A  written  contract  can  always  be  explained 

or  impeached  by  parol  testimony,  and  should  not  be 
permitted  to  stand,  where  it  is  shown  to  have  been  ob- 
tained by  fraud.    Id 325 
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37.  Where  the  relations  between  the  parties  are 

contractual,  and  not  confidential,  it  is  generally  the 
duty  of  the  party  to  whom  the  statement  is  made  to 
ascertain  the  truth,  if  he  has  available  means.    Id...  827 

38.  '  Onef  who  was  induced  by  fraudulent  misrepre- 
sentations as  to  the  contents  of  a  written  contract  to 
sign  it  without  reading  it  was  not  bound  thereby. 
Tantan  v.  Martin.. 22 

39. The  degree  of  proof  necessary  to  overcome 

the  presumption  of  honesty  and  establish  a  charge  of 
fraud  stated.    Id 22,    24 

40. A  petition  to  establish  a  resulting  trust  is  de- 
murrable if  it  does  not  allege  an  agreement  without 
frauduloit  intent  that  the  grantee  was  to  hold  the 
land  for  the  plaintiff.    Garten  v.  Trobridge 723 

41.  Fraud— Statutory.— See  "Fraud." 

42.  Impairment  of  Obligation. — The  statute  requiring 
foreign  corporations,  doing  business  in  this  state  to 
file  certain  statements  bdfore  maintaining  an  action 
here  does  not  impair  the  obligation  of  contracts. 
Wilson  V.  Hawkins 117 

43.  The  act  of  1907  providing  that  if  the  return 

in  school-land  forfeiture  proceedmss  shows  that  the 
notice  was  posted  in  the  counly  clerk's  office  it  shall  be 
prima  facie  evidoice  of  l^al  service  held  not  objec- 
tionable on  the  ground  that  it  disturbs  vested  rights. 

Janes  v.  Hiekey 109 

Reitler  v.  Harris '. 148 

44.  The  act  changes  nothing  except  a  rule  of  evi- 

doice,  and  a  vested  right  in  that  is  something  the 
law  refuses  to  recognize. 

Jones  V.  Hiekey 109 

Reitler  v.  Harris 148 

4&.  Implied.— (See,  also,  Nos.  9,  10,  53.)  Where  an 
agent  receives  money  for  his  principal  the  burdoi  is 
upon  him  to  show  that  he  had  authority  to  act  and 
that  he  has  paid  the  money  to  the  principal.  Simr- 
monds  v.  Long 160 

46.  Defendants,  assuming  to  act  as  agents  for  an- 
other, retained  money  paid  to  them  as  part  of  the 
consideration  for  the  contract,  their  principal  having 
refused  to  be  bound.  An  action  was  maintainable 
against  them  for  money  had  and  received.    Id 155 

47.  Independent  Contractor. — It.  appearing  that  plain- 
tiffs were  employed  by  an  independent  contractor,  and 
not  an  agent  for  defoidant,  a  demurrer  to  plaintiff's 
evidence  was  properly  sustained  in  an  action  to  re- 
cover for  services  rendered.    Carter  v.  Gas  Co 792 

48.  Legality. — The  rule  that  in  the  absence  of  evidence 
the  laws  of  another  state  will  be  presumed  to  be  the 
same  as  our  own  applied  in  an  action  to  recover  the 

8 rice  of  intoxicating  liouors  sold  and  delivered  in 
[issouri.    Bershears  v.  Nelson 194 

53— 80  KAN. 
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49.  Limitation  of  Actions.  —  See  "Limitation  of  Ac- 
tions." 

50.  Measure  of  Damages  for  a  Breach. — Where  defend- 
ant traded  a  stock  of  goods  to  plaintiff  and  agreed 
to  furnish  a  buyer  for  a  half  interest  at  a  certain 
sum  the  measure  of  damages  for  defendant's  default 
was  the  difference  between  the  market  value  of  such 
half  interest  and  the  sum  for  which  it  would  have 
been  sold  had  the  buyer  been  produced,  with  interest 

on  the  amount  of  such  difference.    George  v.  Lane, .     94 

51.  Where  upon  defendant's  failure  to  furnish  a 

buyer  the  plaintiff  sold  the  half  interest  at  auction, 
the  amount  received  was  evidence  of  the  value  of  such 
half  interest,  but  defendant  had  l^e  right  to  show 
such  value  was  greater  than  the  amount  received. 

Id.   94 

52.  A  party  entitled  to  recover  on  the  breach  of 

a  contract  should  be  allowed  such  damages  as  are  the 
natural,  direct  and  proximate  result  of  the  breach. 

Id.   , 94 

53.  Mistalce. — (See,  also.  No.  35.)  A  contract  to  con- 
struct a  canal  according  to  specifications  prepared  by 
a  city  engineer  stipulated  that  no  allowance  should  be 
made  for  extra  work  unless  authorized  in  writing. 
Through  an  error  in  the  specifications,  which  were 
furnished  to  bidders,  additional  work  in  disposing  of 
dirt  was  necessary  but  was  not  authorized  in  writing. 
Held,  that  the  contractor  could  not  recover  therefor. 
Hutchinson  v.  White 37 

54.  Modification. — ^Where  the  local  agent  of  a  fire-in- 
surance company  was  informed  that  other  insurance 
was  carried  on  plaintiff's  property,  by  issuing  the 
policy  without  indorsing  the  consent  of  the  company 
a  condition  of  the  policy  requiring  the  fact  of  concur- 
rent insurance  to  be  indorsed  hereon  was  waived. 
Hulen  V,  Insurance  Co 127 

55.  Mutuality.— See  Nos.  60,  78. 

56.  Notice  of  Claim  for  Damages. — Testimony  that  de- 
fendant's agent  examined  stock  injured  in  transit  and 
gave  advice  as  to  its  disposition  justified  submitting 
to  the  jury  the  question  whether  it  had  become  un- 
necessary to  give  the  written  notice  of  a  claim  for 
damages  required  by  the  contract.  Railroad  Co,  v. 
Lieurance    424,  426 

57.  Offer  and  Acceptance. — It  is  the  duty  of  a  company 
accepting  an  application  for  fire  insurance  written 
on  a  blank  furnished  by  the  company  and  providing 
that  it  shall  be  the  basis  on  which  insurance  is  to  be 
effected  \o  write  the  policy  in  accordance  with  the  ap- 
plication.   Insurance  Co.  v.  Darrin 578 

58.  Correspondence  between  an  agent  and  a  land- 
owner held  to  constitute  a  contract  authorizing  the 
agent  to  list  the  land  for  sale  at  a  certain  price  and 
binding  the  owner  to  pay  a  commission  in  case  the 
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agent  procured  a  purchaser  able  and  willing  to  buy 
at  the  terms  stated.    Johnson  v.  Huber 591 

59.  Option. — An  agent  of  option-holders  effecting  a  sale    , 
for  them  under  an  arrangement  whereby  the  option 

is  relinquished  and  the  owner  conveys  directly  to  the 
purchaser  can  not  refuse  to  account  for  the  profits 
because  his  principals  had  no  estate  or  interest  in  the 
I  land.    Krhut  v,  Pkares 515 

60.  An  option  contract  binding  an  owner  to  con- 
vey does  not  before  acceptance  vest  any  title  in  the 
option-holder,  but  as  he  can  compel  a  coRveyance  he 
may,  before  the  option  expires,  lawfully  make  a  sale 

to  a  third  party.    Id * 515 

61.  Parol  or  Extrinsic  Evidence. — See  "Evidence.'' 

62.  Penalty  or  Liquidated  Damages. — A  stipulation  in  a 
contract  held  to  provide  for  a  penalty  and  not  for 
liquidated  damages.    Cunningham  v.  HiU 706 

63.  Performance  Within  a  Year. — An  oral  agreement  bv 
plaintiff  to  live  with  and  work  for  defendant's  deced- 
ent until  his  death,  when  she  was  to  receive  his  prop- 
erty, was  enforceable.    Heery  v.  Reed .380,  384 

64.  Place  of  the  Contract.— The  act  of  1905  relating  to 
deductions  from  the  actual  weight  of  commodities  sold 
and  withholding  pavment  ther^or  has  no  application 

to  sales  made  in  a  foreign  state.    In  re  Martin, 245 

65.  A  sale  of  grain  was  made  in  the  state  of  Mis- 
souri, although  the  grain  was  located  in  Wyandotte 
county,  Kansas,  and  the  purchaser  could  not  be  prose- 
cuted in  that  county  for  a  violation  of  the  Kansas 
statute.      Id 245 

66.  Privity  of  Contract.— See  "Mechanic's  Lien,"  2, 
8,  9. 

67.  Promise  in  Writing.— (See,  also,  Nos.  1,  2.)  A  writ- 
ing acknowledging  the  receipt  of  money  held  to  be  an 
"agreement,  promise  or  contract  in  writing,"  within 
the  saving  clause  of  the  statute  of  limitations.    Lewis 

V,  Norris   620 

68.  Ratification. — In  an  action  to  establish  a  resulting    , 
trust,  the  conveyance  having  been  made  in  plaintiff's 
absence  and  without  her  knowledge,  there  was  suffi- 
cient evidence  of  ratification  to  support  the  finding  in 
her  favor.    Garten  v,  Trohridge 728 

69.  Receipt  for  Money. — See  No.  67. 

70.  Reformation. — ^Where  an  application  for  insurance 
is  made  on  a  blank  furnished  by  the  company,  and 
through  inadvertence,  mistake  or  design  a  policy  is 
written  on  a  different  basis  from  that  contained  in 
the  application,  it  may  be  reformed  to  correspond 
with  the  application.    Insurance  Co.  v.  Darrin 578 

71.  Repudiation. — ^Where  plaintiff's  contract  to  live  with 
and  work  for  decedent  until  his  death  was  repudiated 
by  him  in  his  lifetime,  she  had  the  option  to  treat  the 
contract  as  broken  and  sue  for  damages  or  keep  tiie 
contract  alive  and  await  the  time  for  final  perform- 
ance specified  in  the  contract.    Heery  v.  Reed. .  .381,  385 
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72.  Rescission. — Where  a  vendor  of  personal  property 
accepted  a  bank  check  from  the  buyer  his  failure  for 
several  days  to  present  the  check  did  not  conclusively 
show  a  waiver  of  his  right  to  reclaim  the  property 
from  an  attaching  creditor  of  the  buyer.  Bank  v. 
Brown 520,  524 

73.  His  acceptance  of  a  check  did  not  imply  an 

extension  of  credit.     Id 523 

74.  When  a  bargain  is  completed  for  the  sale  of 

specific  personal  property  for  cash,  and  delivery  is 
made,  if  the  buyer  fails  to  pay  the  price  promptly  the 
steller  has  a  right  as  between  the  parties  or  against 

an  attaching  creditor  to  reclaim  the  property.    Id.. .  520 

75.  The  right  of  a  vendor  to  reclaim  personal 

property  is  not  lost  by  delay  to  assert  it  unless  an  in- 
tention on  his  part  is  shown  that  title  should  pass 
absolutely,  and  whether  that  is  the  case  is  ordinarily 
a  question  of  fact  to  be  determined  in  view  of  the 
circumstances.    Id.   520 

76.  Where  a  note  was  given  for  the  purchase- 
price,  and  the  maker  rescinded  the  sale  and  restored 
the  property,  he  was  entitled  to  maintain  an  action 
against  the  payee  for  damages  for  the  transfer  of  the 
note  to  an  innocent  purchaser,  who  had  collected 
from  the  maker.    Bourke  v.  Spaight 387,  388 

77.  — Such  action  did  not  affirm  the  validity  of  the 

note,  and  was  not  inconsistent  with  the  rescission  and 
restoration.     Id 387,  388 

78.  Specific  Performance. — Under  the  circumstances,  as 
against  a  claim  of  want  of  mutuality  in  the  obliga- 
tion and  remedy  of  the  parties,  specific  performance 
of  an  oral  agreement  to  make  a  mineral  lease  was 
proper.    ZeUeken  v.  Lynch 746 

79. In  an  action  for  specific  performance  the  de- 

scrij^tion  of  the  premises  involved  may  be  aided  by 
extrinsic  evidoice.     Id 751 

80.  Clear  and  satisfactory  proof  should  be  re- 
quired to  take  the  case  of  a  parol  contract  for  the  con- 
veyance of  land  out  of  the  operation  of  the  statute  of 
frauds.     Wooddell  v.  Allbrecht 736 

81.  But  where  the  findings  are  supported  by  com- 
petent and  substantial  testimony  it  will  be  presumed 
that  the  district  court  applied  the  proper  test  in 
weighing  the  evidence  and  finding  the  facts.    Id. 736 

82.  A  purchaser  of  land  under  an  executory  con- 
tract can  not  hold  possession  and  refuse  to  pay  the 
purchase-price  because  of  alleged  defects  in  the  title, 
m  the  absence  of  special  circumstances.  Harrell  v. 
Neef    348,  352 

83.  ^Where  a  contract  for  the  sale  of  real  estate 

reouires  the  purchaser  to  execute  a  mortgage,  without 
denning  its  terms,  a  decree  for  specific  performance 
may  provide  that  the  mortgage  shall  contain  the  usual 
terms    and    conditions    of   a    real-estate    mortgage. 

Id. 348,  353 
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84.  In  an  action  for  specific  performance,  where 

plaintiff  was  to  tender  an  abstract  of  title,  the  ab- 
stract and  ex  parte  affidavits  to  prove  who  were  the 
heirs  of  a  former  owner  were  competent  to  show  the 
kind  of  abstract  furnished.    Id 348,  351 

85.  Ultra  Vires, — In  an  action  of  forcible  entry  and  de- 
tainer by  the  lessee  of  a  corporation  to  recover  pos- 
session of  the  leased  property,  a  defendant  whose 
right  of  occupancy  has  expired  can  not  question  the 
power  of  the  corporation  to  execute  the  lease.    Kelley 

V,  Forney  . . . .  ^ 145 

86.  The  fact  that  he  is  a  stockholder  gives  him  no 

right  to  raise  the  question  of  ultra  vires  in  a  proceed- 
ing of  tfiat  character.    Id 145 

87.  Waiver.— See  Nos.  8,  54. 

CONTRIBUTORY  NEGLIGENCE— See  "Personal  Inju- 
ries"; "Railroads,"  13-15. 

CONVERSION: 

1.  Purchaser  at  Judicial  Sale. — ^Where  an  execution 
was  levied  upon  personal  property  under  a  void  judg- 
ment the  failure  of  the  owner,  who  knew  of  the  sale, 
to  attend  and  warn  purchasers  did  not  estop  him  re- 
covering from  the  purchaser  at  the  sale  the  value  of 
the  property  converted.    Schott  v.  Linacott 536 

CONVEYANCES: 

Assumption  of  mortsraKe. — See  "Deh>s." 

Covenants  and  warranties. — See  "Contracts"  ;  "Deeds,"  19. 

Deed. — See  "Deeds." 

Description  of  land. — See  "Evidbnce,"  86;  "Mines  and  Miner- 
als," 6;  "Process,"  18;  "Taxation,"  80,  81. 

Judicial  sales. — See  "Judicial  Sales." 

Mertrer  of  title. — See  "Landlord  and  Tenant,"  1-8 ;  "Taxation," 
60,  62;  "Judgments,"  23-26. 

Option-holder. — See  "Sales,"  84,  86. 

Quitclaim  deed. — See  "Deeds." 

Resulting  trust. — See  "Trusts  and  Trustees." 

Specific  performance. — See  "Contracts." 

Tax  title. — See  "Taxation." 

Vendor  and  vendee. — See  "Sales." 

Warranty  deeds. — See  "Deeds." 

COPIES—See  "Evidence,"  99;  "Pleadings,"  2. 

CORPORATIONS: 

See  "Banks  and  Banking"  ;  "Building  and  Loan  Associa- 
tions"; "Express  Companies";  "Insurance";  "Railroads." 

Municipal. — See  "Cities  and  City  Officers."  See,  also,  "Coun- 
ties" ;  "Drainage-ditches"  ;  "Schools  and  School-land." 

1.  Admissions  b^  Agent. — Where  a  witness  testified) 
.without  objection,  uiat  a  certain  person  was  defend- 
ant's agent  it  was  proper  for  him  to  testify  concern- 
ing the  statements  and  conduct  of  such  agent.  Rail- 
road Co,  V.  Lieurance 425 

2.  Dissolution. — A  corporation  which  had  been  dissolved 
several  years  before  the  trial  could  not  maintain  the 
suit.^  It  had  no  successor,  and  its  action  was  properly 
abated.    Buck  v,  Vickers 29,    34 

3.  Foreign. — ^Where  a  corporation  not  qualified  to  main- 
tain a  suit  in  this  state  was  adjudicated  a  bankrupt 
while  its  suit  was  pending  and  the  trustee  assigned  its 
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cause  of  action,  and  more  than  a  year  afterward  the  * 

assifirnee  asked  to  be  substituted,  it  could  acquire  no 
better  rights  than  the  original  plaintiff  had.    IcL, .  .30,    34 

4.  The  decision  upon  the  last  review  of  this  case 

that  the  plaintiff  corporations  be  allowed  a  reason- 
able time  to  comply  with  the  statute  relating  to 
foreign  corporations  doing  business  in  this  state  is  the 
law  of  the  case.    IcL 29,     33 

5.  The  statute  requiring  foreign  corporations  do- 
ing business  in  this  state  to  nle  certain  statements  be- 
fore maintaining  an  action  in  this  state  applies  to 
foreign  corporations  engaged  in  interstate  commerce. 
Wilson  V.  Hawkins 117 

The  statute  is  not  repugnant  to  the  commerce 


clause  of  the  constitution.    Id 117 

7.  It  does  not  impair  the  obligation  of  contracts, 

nor  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States,  nor  deprive  any  person  of  prop- 
erty without  due  process  of  law,  nor  deny  to  any  per- 
son the  equal  protection  of  the  law.    IcL 117 

8.  The  charter  of  a  foreign  corporation  examined 

and  held  to  show  that  it  is  a  building  and  loan  associa- 
tion within  the  meaning  of  the  statute  requiring  asso- 
ciations of  that  character  to  procure  authority  from 
the  bank  commissioner  before  doing  business  in  this 
state.    The  State  v.  Loan  Co 694 

9.  Liability  of  Stoclcholders. — Whether  a  cause  of  ac- 
tion was  barred  by  limitation  was  to  be  determined  by 
the  law  of  this  state.    Converse  v.  Elward 564 

10.  Where  a  second  assessment  was  made  upon 

stockholders  of  an  insolvent  corporation  to  satisfy  an 
execution,  the  first  assessment  being  inadequate  be- 
cause the  order  was  reversed  on  appeal  as  to  some  of 
the  stockholders,  whose  subscriptions  were  declared 
ultra  vires,  action  by  the  receiver  to  enforce  the  sec- 
ond assessment  was  not  barred,  as  the  statute  did  not 
run  during  the  pendency  of  the  litigation  to  determine 
the  validity  of  the  first  one.    Id 558 

11.  Liability  of  Successor. — The  successor  of  a  fraternal 
benefit  society  was  under  the  same  liability  to  the 
holder  of  a  certificate  that  its  predecessor  would  have 
been  had  it  continued  in  business.  Cooley  v,  Gil- 
liam   278,  284 

12.  Parties.— (See,    also,    Nos.    2-5.)      Where    the    as- 
signee of  a  cause  of  action  delayed  for  ten  years  to 
move  for  a  substitution  there  was  no  error  in  denying 
the  motion  and  abating  the  action.     Buck  v,  Vick- . 
ers    30,     34 

13.  Special  Act  Conferring  Corporate  Power. —  See 
"Constitutional  Law." 

14.  Ultra  Vires  Contracts. — In  an  action  of  forcible 
aitry  and  detainer  by  the  lessee  of  a  corporation  to  re- 
cover possession  of  the  leased  property,  a  defendant 
whose  right  of  occupancy  has  expired  can  not  question 
the  power  of  the  corporation  to  execute  the  lease. 
KeUey  v.  Forney 145 
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15.  -; The  fact  that  he  is  a  stockholder  gives  him  no 

right  to  raise  the  question  of  ultra  vires  in  a  pro- 
ceeding of  that  character.    Id 145 

COST  OF  MAINTENANCE— See  "Insane  Persons." 

COST  OF  REDEMPTION— See  "Taxation,"  53,  54. 

COSTS: 

1.  Attorney's  Fees. — The  statute  providing  for  abating 
liquor  nuisances  and  authorizing  the  court  in  award- 
ing judgment  for  plaintiff  to  allow  as  costs  an  attor- 
ney's fee  for  plaintiff's  attorney  is  not  repugnant  to 
the  constitutional  guaranty  of  equal  protection  of  the 
law.    Fritz  v.  The  State 168 

2.  Expenses  of  Another  Action. — The  maker  of  a  note 
who  had  a  defense  against  the  payee  was  entitled  to 
recover  from  the  payee  the  amount  he  had  be«i  com- 
pelled to  pay  an  innocent  i)urchaser,  including  the 
costs  and  his  attorney's  fees  in  the  action  brought  by 
the  indorsee.    Bourke  v.  Spaight ^  387 

.  3.  Lien  on  Real  Estate^Intoxicating  Liquors. — Where 
three  persons  jointly  maintain  a  liquor  nuisance  upon 
premises  ownwi  by  two  of  them,  and  the  other  is  alone 
convicted,  a  lien  for  the  line  and  costs  adjudged 
against  him  attaches  to  the  premises  so  used  by  the 
three  as  partners.    Kareher  v.  The  State 757 

4.  Under  the  circumstances  it  was  inferred  that 

the  individual  owners  let  or  leased  the  premises  to 
the  partnership.    Id 761 

5.  Where  defendant  was  committed  until  a  fine 

and  costs  adjudged  for  maintaining  a  liquor  nuisance 
were  paid  the  circumstances  stated  did  not  operate  to 
discharge  the  lien  for  such  fine  and  costs  upon  the 
premises  where  the  nuisance  was  maintained.    Id. , ,  757 

6.  Property  conveyed  after  defendant  was  con- 
victed of  maintaining  a  liquor  nuisance  thereon  was 
subject  to  the  statutory  lien  for  fine  and  costs,    /d. . .  762 

COUNTER-CLAIM  AND  SET-OFF: 

1.  Foreclosure  of  Mechanic's  Lien. — In  an  action  by  a 
subcontractor  the  owner  may  defend  in  the  absence 
of  the  contractor,  and  to  ascertain  the  amount  due  and 
reduce  the  extent  of  the  lien  may  allege  and  prove 
damages  resulting  from  defects  in  the  work  performed 
or  the  material  furnished  by  the  subcontractor.  Sash 
Co.  V.  Weil 607 

COUNTIES: 

1.  Cost  of  Paving  Streets  around  Public  Square. — 

Where  a  block  in  a  city  designated  as  a  ''public 
square"  and  dedicated  to  the  use  of  the  public  was 
used  by  the  county,  which  had  asserted  its  right 
thereto,  the  city  had  a  right  to  make  a  special  assess- 
ment against  the  county  to  pay  for  part  of  the  im- 
provements of  abutting  streets.  Jefferson  County  v, 
Oskaloosa, 587 

2.  Elections. — See  "Elections." 
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COUNTIES— Continued  : 

3.  Fees  for  Hunters'  Licenses. — Fees  for  hunters'  li- 
censes belong  wholly  to  the  state,  and  the  county  clerk 
and  county  treasurer  are  merely  agents  of  the  state 
for  their  collection  and  remittance.  The  State  v. 
Holcomb 243 

4.  General  Deposit  of  Public  Funds  —  Authority  of 
County  Treasurer. — A  county  treasurer  held  to  have 
no  authority  to  place  public  funds  on  general  deposit 
in  a  bank  not  designated  by  the  county  commissioners 

as  a  depositary.    The  State  v,  Latvrence 707 

5.  High  School. — The  establishment  of  a  county  high 
school  was  invalid  because  notice  that  the  commis- 
sioners would  consider  a  petition  for  the  establish- 
ment of  such  school  was  not  given  for  the  time  re- 
quired by  the  statute.    The  State  v,  Bentley 227 

6.  Until  the  act  took  effect  the  commissioners 

had  no  more  power  to  give  the  notice  than  to  make  the 
final  order.    Id, 227 

7.  The  words  "the  passage  of  this  act"  in  the 

statute  related  to  the  time  it  should  take  effect  and 
the  giving  of  notice  before  that  time  was  ineffectual. 

Id. 227 

8.  Highways  —  Establishment. — The  evidence  held  to 
justify  a  finding  that  the  intention  in  layine  out  a 
highway  was  that  it  should  be  located  as  mailed  out 
by  the  surveyors,  and  not  that  it  should  exactly  fol- 
low the  section-line.    Brack  v,  Ochs 483 

9.  Insane  Persons.— See  "Insane  Persons." 

10.  Seal. — In  the  general  finding  for  defendant  every  ma- 
terial fact  was  found  against  plaintiff,  including  the 
claim  that  the  proper  seal  was  not  used  on  a  tax  deed. 
Salter  v.  Corbett 329 

11.  Taxation.— See  "Taxation." 

COUNTS— See  "Criminal  Law,"  38,  40,  41. 

COUNTY  ATTORNEY  — See  "Criminal  Law,"  26;  "In- 
toxicating Liquors,"  13-19. 

COUNTY  CLERK  — See  "Taxation,"  23,  24,  39,  50-52; 
"Fees  and  Salaries,"  7. 

COUNTY  COMMISSIONERS— See  "Taxation,"  1,  9,  22; 
"Schools  and  School-land,"  1-3;  "Highways,"  3. 

COUNTY  SURVEYOR— See  "Surveys  and  Boundaries." 

COUNTY  TREASURER— See  "Banks  and  Banking,"  4; 

"Taxation,"  13;  "Fees  and  Salaries,"  7. 

COURTS: 

Contempt. — See  "Contempt." 

District. — See  "Elections,"  2,  8;  "Practice,  District  Court."   * 

Election  contest — See  "Elections,"  2,  8. 

Holding  another  office  of  profit  or  trust. — See  "Constitutional 

Law,"  14,  16. 
Inherent  power  to  select  jurors. — See    Practice,  District  Court." 
Justice  of  the  peace. — See  "Criminal  Law,"  65-67. 
Probate. — See  "Practice.  Probate  Court." 
Special  tribunal. — See  "Jurisdiction"  ;  "Elections,"  2,  8. 
Supreme. — See  "Practice,  Supreme  Court." 
Topeka  city  court. — See  "Criminal  Law,"  6,  66. 
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COVENANTS— See  "Contracts." 
CRIMINAL  LAW: 

1.  Abatement. — A  plea  in  abatemait  was  waived  by 
pleading  not  guilty  and  proceeding  to  trial  without 
objection.    The  State  v.  Bowman 473,  475 

2.  Alleged  erifor  in  trying  the  issue  upon  a  plea 

in  abatement  without  a  jury  not  sustained.    Id 475 

3.  Abuse  of  Process. — See  "False  Imprisonment." 

4.  Adultery. — Under  section  2221  of  the  General  Stat- 
utes of  1901  the  crime  of  adultery  can  not  be  com- 
mitted by  an  unmarried  person.    The  State  v.  Chafin,  653 

5.  Appeal— Certificate  to  Transcript. — Where  the  clerk 
of  a  city  court  failed  to  sign  the  certificate  to  a  tran- 
script of  a  preliminary  examination  the  district  court 
properly  permitted  the  certificate  to  be  amended  by 
having  the  clerk  attach  his  signature.  The  State  v, 
Pigg 481,  487 

6.  Appeal — ^Tlme  of  Filing  Transcript. — The  criminal 
code,  even  as  amended  in  1903,  requires  the  appellant, 
in  order  to  procure  a  review  of  a  judgment  in  a 
criminal  case,  to  file  a  transcript  of  the  record  within 
thirty  days  after  giving  notice  of  an  appeal.  The 
State  V.  Chilberg 65 

7.  Although  the  transcript  in  a  criminal  appeal 

was  not  filed  within  thirty  days  after  the  appeal  was 
taken,  the  proceedings  were  examined  and  the  ordi- 
nance, complaint  and  evidence  found  sufiicient.  King- 
man V,  Janes 439 

8.  Assault. — See  Nos.  32,  33;  "Assault  and  Battery." 

9.  Attempt  to  Perpetrate  an  Assault. — See  Nos.  32,  33. 

10.  Ball. — The  threefold  purpose  of  a  preliminary  ex- 
amination stated.    Tf^  State  v,  Pigg 481,  484 

11.  Burden  of  Proof.— See  No.  37. 

12.  Change  of  Venue. — A  change  of  venue  on  account  of 
the  prejudice  of  the  inhabitants  of  the  county  should 
not  be  granted  unless  it  is  made  to  appear  to  the  sat- 
isfaction of  the  court  that  the  defendant  can  not  have 
a  fair  trial  in  such  county  on  account  of  such  preju- 
dice.   The  State  v.  Bassnett 392,  394 

13.  Confessions. — A  general  objection  to  a  written  con- 
fession was  properly  overruled.    The  State  v.  Smith,  470 

14.  "Crime  or  Misdemeanor,  Not  Amounting  to  a  Fel- 
ony."— See  Nos.  32,  33. 

15.  D>;ing  Declarations. — Alleged  error  in  admitting  a 
d3nng  declaration  not  sustained.    The  State  v,  Smxth,  471 

16.  Election  of  CounU.— See  Nos.  38,  40,  41. 

17.  Evidence— Cross-examination. — It  was  not  preju- 
dicial to  permit  a  defendant  on  trial  for  murder  to  be 
asked  on  cross-examination  whether  a  woman  who 
had  been  living  with  him  was  white  or  colored,  the 
woman  being  present.    The  State  v.  Page 391 

18.  Evidence — Garments  Worn  by  Deceased. — The  time 
when  and  the  manner  in  which  physical  objects  may 
be  presented  and  the  length  of  time  they  shall  re- 
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main  on  exhibition  are  subject  to  regulation  b^  the 
trial  court,  and  the  exercise  of  discretion  in  this  re- 
spect will  be  approved  Except  in  cases  of  abuse.  The 
State  V.  Moore 233,  237 

19.  Generally  physical  objects  which  constitute  a 

portion  of  a  transaction  or  which  serve  to  explain  it 
may  be  exhibited  in  evidence  whenever  the  transac- 
tion is  under  judicial  investigaticm.    Id 232 

20.  A  garment  worn  by  the  deceased  when  she 

was  shot  was  properly  admitted  in  evidence  on  the 
trial  of  her  slayer.    Id 232,  234 

21.  The  fact  that  the  defendant  stated  that  he 

would  offer  no  evidence  as  to  the  shooting  did  not  de- 
prive the  state  of  the  right  to  evidence  afforded  by 

the  garment.     Id 232,  234 

22.  It  was  not  error  to  permit  the  garment  to  re- 
main in  view  of  the  jury  to  the  end  of  the  trial. 

Id 232,  237 

23.  Evidence^Identification  of  Stolen  Property. — In  a 

prosecution  for  larceny,  where  the  money  described 
m  the  information  is  introduced  in  evidence  and  ex- 
hibited to  the  jury,  it  is  not  necessary  that  the  par- 
ticular bills  should  be  identified  as  the  ones  described 
in  the  information.    The  State  v.  Pigg 481,  487 

24.  Evidence— Value  of  Mone^^  Stolen. — In  a  prosecu- 
tion for  the  larcenv  of  certain  United  States  treasury 
notes  and  national  bank  notes,  where  the  particular 
bills  which  it  was  claimed  were  stolen  are  offered  in 
evidence,  proof  of  their  value  is  unnecessary,  /d.,  481,  488 

25.  Exhibits  Informally  Introduced — Technical  Error. 

— Where  an  alleged  forged  check  was  treated  in  all 
respects  as  though  properly  in  evidence  it  was  imma- 
terial that  it  was  not  formally  introduced.  The  State 
V,  Bowman    473,  477 

26.  Failure  of  Defendant  to  Testify. — (See,  also.  No. 
47.)  A  statement  by  the  prosecuting  attorney  that 
there  was  no  testimony  to  contradict  the  evidence  of 
a  sale  of  liquor  did  not  afford  a  ground  of  reversal 
because  it  referred  to  defendant's  failure  to  testify. 
The  State  v.  Lahore 6^4 

27.  Fine  and  Costs. — See  "Intoxicating  Liquors,"  3-6, 
9-12. 

28.  Forgery. — (See,  also,  Nos.  25,  40,  41,  71.)  A  warrant 
sufficiently  charged  the  forging  of  a  check  and  the 
passing  of  it.    The  State  v,  Bovnnan 475 

29.  Fraudulent  Deduction  from  Weight  of  Grain  Sold. 
— The  act  of  1905  relating  to  deductions  from  the  ac- 
tual weight  of  commodities  sold  and  withholding  pay- 
ment therefor  has  no  application  to  sales  made  in  a 
foreign  state.    In  re  Martin 246 

30.  A  sale  of  grain  was  made  in  the  state  of  Mis- 
souri, although  the  grain  was  located  in  Wyandotte 
county,  Kansas,  and  the  purchaser  could  not  be  prose- 
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cuted  in  that  county  for  a  violation  of  the  Kansas 
statute.    IcL 245 

31.  Homicide.— (See,  also,  Nos.  15,  18-22.)  Where  it 
was  questioned  whether  one  on  trial  for  a  homicide 
committed  on  a  road  he  was  assisting  to  work  went 
there  in  good  faith  or  with  the  design  to  provoke  an 
altercation  an  instruction  was  not  erroneous  because 
of  inaccuracy  in  naming  the  officers  whose  duty  it  is 
to  notify  people  to.  work  the  roads.  The  State  v, 
Bassnett 403 

32.  The  "crime  or  misdemeanor,  not  amounting  to 

a  felony,"  mentioned  in  the  crimes  act,  need  not  neces- 
sarily be  separate  from  a  homicide  intended  to  be  re- 
duced from  manslaughter  in  the  first  degree.   Id,,  892,  403 

33.  Where  a  homicide  is  committed  under  such 

circumstances  as  would  otherwise  b^  murder,  it  may 
be  reduced  to  manslaughter  in  the  first  degree  if  com- 
mitted while  attempting  to  perpetrate  an  assault  or 
other  crime  or  misdemeanor  less  than  a  felony  upon 
the  deceased.    Id,  392,  403 

34.  Where  a  homicide  was  admitted,  and  evidence 

was  introduced  that  defendant  had  been  informed 
three  months  before  the  killine  that  his  daughter  had 
been  seduced  by  the  deceased,  it  was  proper  to  in- 
struct that  the  evidence  could  only  be  considered  in 
determining  defendant's  mental  responsibility.  The 
State  V.  Smith 470,  471 

35.  Under  the  circumstances  the  crime  could  not 

be  reduced  to  manslaughter  by  reason  of  heat  and 
passion  resulting  from  the  report  concerning  defend- 
ant's daughter.    Id 472 

36.  It  was  not  prejudicial  to  permit  a  defendant 

on  t;rial  for  murder  to  be  asked  on  cross-examination 
whether  a  woman  who  had  been  living  with  him  was 
white  or  colored,  the  woman  being  present.    The  State 

V.  Page ^ 391 

37. Where  the  court  instructed  as  to  the  burdai 

of  proof  and  fairly  stated  in  general  terms  the  law  of 
self-defense  its  failure  to  expand  the  instructions  on 
self-defense  and  previous  threats  by  the  deceased  was 
not  error,  defendant  having  made  no  request  for  spe- 
cial instructions.    Id, 389,  891 

38.  Information  or  Complaint. — (See,  also,  Nos.  7,  71, 
80-83.)  The  unlawful  acts  specified  in  the  nuisance 
section  of  the  prohibitory  law  may  be  charged  con- 
junctively in  one  count,  and  an  election  may  not  be 
required.    The  State  v.  Lahore ; 664 

39. In  an  information  charging  larceny  the  title 

to  the  property  may  be  laid  either  in  the  owner  or  the 
person  in  whose  possession  it  was  when  it  was  taken, 
ev&i  though  that  person  had  stolen  it  from  some  one 
else.    The  State  v.  Pigg 482,  488 

40.  Where  a  warrant  upon  which  a  preliminary 

examination  was  waived  charged  in  one  count  the 
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forging  and  uttering  of  a  bank  check,  the  county  at^ 
tomey  properly  filed  an  information  charging  such 
offenses  in  separate  counts.    The  State  v.  Botvman. . .  473 

41.  He  was  not  precluded  from  doing  so  by  the 

fact  that  he  has  previously  filed  an  information  in  the 
same  case  charging  the  defendant  with  the  forgery  of 
the  check  only,  such  first  information  having  been 
quashed  on  motion  of  the  defendant.    Id 473,  476 

42., It  is  not  necessary  that  there  be  the  same 

fulness  of  statement  in  a  warrant  that  is  required  in 

an  information.    Id 475 

43.  An  information  for  criminal  libel  which  al- 
leges that  the  defendant  wrote  a  letter  defaming  a 
woman  and  gave  it  to  her  son  to  give  to  her  husband 
sufficiently  charges  a  publication  to  the  husband. 
The  State  v,  Lund ; 240 

44.  The  addition  of  the  words  "thereby  procuring 

said  letter  to  be  delivered  to  the  said  wife  and  read  by 
her"  does  not  require  the  state  to  prove  a  publication 
to  the  wife.  The  additional  words  may  be  rejected  as 
surplusage.     Id 240 

45.  Insanity. —  (See,  also,  Nos.  34,  35.)  The  rule  relating 
to  instructions  on  partial  insanity  in  criminal  trials 
stated.    The  State  v,  Moore 233,  238 

46.  Instructions.— (See,  also,  Nos.  31,  34,  35,  37.)  An 
instruction  requested,  although  stating  a  correct  prop- 
osition of  law,  should  be  refused  if  not  pertinent  to 
the  evidence  or  if  it  be  included  in  substance  in  the 
others  given.    The  State  v.  Lahore 664 

47.  The  oral  repetition  of  an  instruction  that  no 

inference  of  guilt  can  be  drawn  from  the  omission  of 
the  defendant  to  testify,  which  was  one  of  the  in- 
structions properly  given  in  writing,  is  not  a  material 
error,  if  error  at  all.    Id * 664 

48.  -; Defendant  was  not  prejudiced  by  the  recall 

of  the  juiy  and  instructing  them  substantially  as  they 
had  been  instructed.    The  State  v,  Bassnett 404 

49.  Intoxicating  Liquors. — See  "Intoxicating  Liquors." 

50.  Jurisdiction.^See  Nos.  29,  30,  65. 

51.  Jurors — AflRdavit  Impeaching  Verdict. — ^In  consider- 
ing a  motion  for  a  new  trial  the  court  properly  ex- 
cluded that  part  of  the  affidavit  of  j'urors  impeaching 
their  verdict  upon. grounds  essentially  necessary  to 
consider  in  making  up  the  verdict.  The  State  v. 
Bowman. 473,  479 

52.  Jurors— Attempt  to  Prejudice. — The  time  when  and 
the  manner  in  which  physical  objects  may  be  pre- 
sented and  the  length  of  time  they  shall  remain  on 
exhibition  are  subject  to  re^fulation  by  the  trial  court, 
and  the  exercise  of  discretion  in  this  respect  will  be 
approved  except  in  cases  of  abuse.  The  State  v. 
Moore 233,  237 

53.  It  was  not  prejudicial  to  permit  a  defendant 

on  trial  for  murder  to  be  asked  on  cross-examination 
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whether  a  woman  who  had  beei  living  with  him  was 
white  or  colored,  the  woman  being  present.  The  State 
V.  Page 391 

54.  Jurors  —  Misconduct. — A  claim  that  a  juror  after 
bein^  impaneled  made  statements  indicating  a  hostile 
opinion  against  the  def aidant  was  decided  adversely 
on  the  motion  for  a  new  trial,  and  the  finding  was 
conclusive.    The  State  v.  Baeanett 393,  406 

55.  Jurors — Qualifications. — Contradictory  answers  of  a 
juror  do  not  necessarily  prove  his  unntness  to  serve, 
and  if  after  proper  instruction  by  the  court  he  ap- 
pears to  be  duly  qualified  it  is  not  error  to  overrule  a 
challttige  based  upon  such  answers.  The  State  v,  Le^ 
bore , 664 

56.  A  claim  that  a  juror  was  not  qualified  be- 
cause his  voir  dire  showed  that  he  had  formed  an 
opinion  was  not  sustained.    The  State  v,  Bcuenett. . . .  396 

57.  Jury  Trial. — Alleged  error  in  trying  the  issue  upon  a 
plea  in  abatement  without  a  jury  not  sustained.  The 
State  V.  Bovrman 475 

58.  Larceny. — (See,  also.  No.  39.)  In  a  prosecution  for 
the  larceny  of  certain  United  States  treasury  notes 
and  national  bank  notes,  where  the  particular  bills 
which  it  was  claimed  were  stolen  are  offered  in  evi- 
dence, proof  of  their  value  is  unnecessary.    The  State 

V.  Pigg  481,  488 

59. In  a  prosecution  for  larceny,  where  the  money 

described  in  the  information  is  introduced  in  evidence 
and  exhibited  to  the  jurv,  it  is  not  necessary  that  the 
particular  bills  should  be  identified  as  the  ones  de- 
scribed in  the  information.    Id 481,  487 

60.  Libel. — (See,  also,  Nos.  43,  44.)  In  a  prosecution  for 
criminal  libel  proof  of  more  words  than  are  set  out 
in  the  information  will  not  constitute  a  fatal  variance 
where  they  do  not  alter  the  sense  of  those  pleaded. 
The  State  v.  Lund 240 

61.  Under  an  allegation  that  the  defendant  pub- 
lished a  charge  that  a  woman  was  unchaste,  proof  that 
the  charge  was  of  unchastity  during  a  certain  period 
does  not  constitute  a  fatal  variance.    Id, 240 

62.  Manslaughter.— See  Nos.  32,  33,  35. 

63.  Murder.— See  Nos.  18-22,  31-34,  45. 

64.  New  Trial. — In  considering  a  motion  for  a  new  trial 
the  court  properly  excluded  that  part  of  the  affidavit 
of  jurors  impeaching  their  verdict  upon  grounds  es- 
sentially necessarv  to  consider  in  making  up  the  ver- 
dict.   The  State  v.  Bowman 473,  479 

65.  Preliminary  Examination. — (See,  also,  Nos.  5,  40, 
41.)  The  act  creating  the  court  of  Topeka  confers 
u^n  the  jud^  of  that  court  the  power  and  jurisdic- 
tion of  a  justice  of  the  peace  in  preliminary  examina- 
tions of  persons  accused  of  felony.  The  State  v. 
Pigg 481,  486 

66.  The  right  of  the  state  to  introduce  evidence 

at  a  preliminary  examination  can  not  be  defeated  by 
the  accused  waiving  an  examination.    Id 481,  483 
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67. The  threefold  purpose  of  a  preliminary  ex- 
amination stated.    I<L 481,  484 

68.  Reduction  of  Degree  of  Offense.— See  Nos.  32-35. 

69.  Self-defense. — Where  the  court  instructed  as  to  the 
burd^i  of  proof  and  fairly  stated  in  general  terms  the  ^ 
law  of  self-defense  its  failure  to  expand  the  instruc- 
tions on  self-defense  and  previous  threats  by  the  de- 
ceased was  not  error,  defendant  having  made  no  re- 
quest for  special  instructions.  The  State  v.  Page,  389,  391 

70.  Threats  by  Deceased.— See  No.  69. 

71.  Variance. — ^A  claimed  variance  in  the  all^^tions  and 
proof  as  to  the  name  of  the  bank  that  was  a  county  de- 
positary not  sustained.    The  State  v,  Botuman 476 

72.  In  «a  prosecution  for  criminal  libel  proof  of 

more  words  than  are  set  out  in  the  information  will 
not  constitute  a  fatal  variance  where  they  do  not  alter 
the  sense  of  those  pleaded.    The  State  v.  Lund 240 

73.  Under  an  allegation  that  the  d^endant  pub- 
lished a  charge  that  a  woman  was  unchaste,  proof 
that  the  charge  was  of  unchastity  during  a  certain 
period  does  not  constitute  a  fatal  variance.    Id. 240 

74.  In  an  information  charging  larceiy  the  title 

to  the  property  may  be  laid  either  in  the  owner  or  the 
person  in  whose  possession  it  was  when  it  was  taken, 
even  though  that  person  had  stolen  it  from  some  one 
else.    The  State  v.  Pigg 482,  488 

75.  Verdict— impeachment. — See  No.  64. 

76.  Violation  of  Ordinance  Imposing  License-tax. — ^A 
conviction  for  violating  an  ordinance  imposing  a  li- 
cense-tax on  the  domestic  business  of  express  com- 
panies affirmed.    Leavenworth  v.  Eunng 58 

77.  The  legislature  has  authorized  certain  cities  to  im- 
pose a  Tic«ise-tax  on  the  domestic  business  of  express 
companies.    Id 58,    60 

78.  Warrant. —  (See,  also,  Nos.  40,  41.)  A  warrant  suffi- 
ciently charged  the  forging  of  a  check  and  the  pass- 
ing 01  it.    The  State  v.  Bowman 475 

79.  It  is  not  necessary  that  there  be  the  same  ful- 
ness of  statement  in  a  warrant  that  is  required  in  an 
information.     Id 475 

80.  Wilful  and  Malicious  Misconduct  in  Office.— An 
information  under  a  statute  making  wilful  and  ma- 
licious misconduct  in  office  a  misdemeanor  was  not  in- 
sufficient because  the  word  ''malicious"  was  omitted. 
The  State  v.  Dixon 650 

81.  An  information  stated  facts  sufficient  to  con- 
stitute a  violation  of  the  statute  making  wilful  and 
malicious  misconduct  in  office  a  misdemeanor,  personal 
knowledge  of  the  commission  of  offenses  it  was  defend- 
ant's duty  to  prevent  or  punish  being  attributed  to 
him  from  the  allegation  that  he  wilfully  permitted  the 
acts  to  be  done.    Id 650 

82.  An  allegation  that  an  officer  refused  to  per- 
form duties  enjoined  upon  him  by  law  implied  that  it 
was  his  duty  to  perform  them.    Id 650 
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CRIMINAL  LAW— Continued: 

83. Where  an  information  in  effect  charged  an 

officer  with  giving  protection  to  w^ong-doers  against 
interference  by  puolic  officers  with  their  wrongful 
acts  it  was  unnecessary  to  characterize  his  conduct  as 
wilful  or  malicious.    Id 651 

CROSS-EXAMINATION— See  "Evidence." 

CROSSINGS  —  See   "Personal   Injuries,"    7-10;   "Rail- 
roads," 13-15,  23. 

CROSS-PETITION— See  "Pleadings." 

CURATIVE  ACT  — See  "CrriBS  and  City  Officers,"  8; 
"Constitutional  Law." 


D. 


DAMAGES: 


Assumption  of  risk. — See  "Pbrsonal  Injuribs." 
Contributory  neffliffenee. — See  "Personal  Injubibs";  "Rail- 

BOADS.''  I8-I61. 

Injury  by  a  mob. — See  "Cities  and  City  OincDts,"  28-80. 

Injury  by  fire, — See  "Railroads." 

Injury  to  ffoods  in  transit. — See  "Railroads." 

Injury  to  stock  at  a  crossinir. — See  "Railroads." 

Injury  to  stock  in  transit. — See  "Railroads." 

Injury  to  stock  on  ri^ht  of  way. — See  "Railroads." 

Injury  to  the  person. — See  "Personal  In,juribs." 

Obstruction  of  a  drainage-ditch. — See  "Drainagb-ditchbs." 

Obstruction  of  undergrade  farm  erossins. — See  "Railroads." 

1.  Abuse  of  Process. — The  amount  extorted  by  the  use 
of  a  criminal  warrant  to  collect  a  debt  is  not  neces- 
sarily the  only  item  of  damage.  McClenny  v,  Inver- 
arity 672 

2.  Assault  and  Battery. — In  an  action  for  damages  for 
assault  and  battery  defendant  is  liable  for  all  the  nat- 
ural and  proximate  consequences  of  his  act,  whether 
the  consequences  have  been  foreseen  or  the  injuries 
are  more  serious  than  were  intended.  Walbridge  v* 
Walbridge 667 

3.  Breach  of  Contract. — A  party  entitled  to  recover  on 
the  breach  of  a  contract  should  be  allowed  such  dam- 
ages as  are  the  natural,  direct  and  proximate  result 

of  the  breach.    George  v.  Lane 94 

4.  Where  defendant  traded  a  stock  of  goods  to 

plaintiff  and  agreed  to  furnish  a  buyer  for  a  half  in- 
terest at  a  certain  sum  the  measure  of  damages  for 
defendant's  default  was  the  difference  between  the 
market  value  of  such  half  interest  and  the  sum  for 
which  it  would  have  been  sold  had  the  buyer  been  pro- 
duced, with  interest  on  the  amount  of  such  difference. 

I(L 94 

5.  Where  upon  defendant's  failure  to  furnish  a 

buyer  the  plaintiff  sold  the  half  interest  at  auction, 
the  amount  received  was  evidence  of  the  value  of 
such  half  interest,  but  defendant  had  the  right  to 
show  that  such  value  was  greater  than  the  amount 
received.    Id 94 

6.  Where  plaintiff's  contract  to  live  with  and 

work  for  decedent  until  his  death  was  repudiated  by 
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him  in  his  lifetime,  she  had  the  option  to  treat  the 
contract  as  broken  and  sue  for  damages  or  keep  the 
contract  alive  and  await  the  time  for  final  perform- 
ance specified  in  the  contract.    Heery  v.  Reed. . .  .381,  385 

7.  In  an  action  for  the  purchase-price  an  answer 

sufficiently  pleaded  a  breach  of  warranty  as  against 

a  demurrer.    Fetzer  v.  Williams .' 555 

8.  Contract  Limiting  Statutory  Liability.— Where  a 

statute  made  a  receiving  carrier  that  acc^ts  goods 
for  shipment  through  to  destination  liable  lor  injury 
occasioned  by  the  negligence  of  a  connecting  carrier 
undertaking  to  complete  the  shipment  the  original 
carrier  could  not  by  special  contract  limit  its  liability 
to  negligence  occurring  on  its  own  line.  Railway  Co. 
V.  Baden 405 

9.  Conversion. — Where  an  execution  was  levied  upon 
personal  propertv  under  a  void  judgment  the  failure 
of  the  owner,  who  knew  of  the  sale,  to  attoid  and 
warn  purchasers  did  not  estop  him  recovering  from 
the  purchaser  at.  the  sale  the  value  of  the  property 
converted.    Schott  v.  Linscott 536 

10.  Counter-claim  and  Set-off. — In  an  action  by  a  sub- 
contractor the  owner  may  defend  in  the  absence  of  the 
contractor,  and  to  ascertain  the  amount  due  and  re- 
duce the  extent  of  the  lien  may  allege  and  prove  dam- 
age resulting  from  defects  in  the  work  pcnrformed  or 
the  material  furnished  by  the  subcontractor.  Scuh 
Co.  V.  Weil 607 

11.  Evidence  in  a  Replevin  Action. — It  is  reversible  er- 
ror to  submit  irrelevant  and  immaterial  testimony  to 
a  jury  whei  it  is  materially  prejudicial  to  the  rights 

of  the  complaining  party.    Shear  Co,  v.  Thompeon. . .  467 

12.  Excessive  or  Inadequate. — ^Where  findings  inconsist- 
ent with  the  verdict  state  the  several  elements  of 
damage  and  give  the  amount  of  each  separately,  and 
allow  a  reasonable  amount  for  all  el^neits  of  dama^ 
sustained  by  plaintifif,  this  court  may  give  plaintiff 
the  option  of  accepting  judgment  for  the  amount  spe- 
cially found  or  a  new  trial.    Francis  v.  Brock 100 

13.  The  special   findings  in  this  case  examined 

and  an  option  given  to  the  plaintiff  to  accept  a  judg- 
ment for  $2600  or  have  a  new  trial.    Id 100 

14.  Future  Pain  and  Suffering. — ^A  person  who  recovers 
damages  for  a  personal  injury  is  entitled' to  compen- 
sation for  future  pain  and  suffering,  where  such  pain 
and  suffering  will  be  a  reasonable  result  from  the  in- 
jury sustained.    Arkansas  City  v.  Payne 353,  356 

15.  Injury  to  Stock  in  Transit— Change  in  Destination. 

— Where  animals  to  be  transported  to  the  end  of  the 
receiving  carrier's  line  and  turned  over  to  a  connect- 
ing carrier  were  negligently  injured  before  reaching 
the  original  carrier's  terminus,  and  the  shipper  there 
changed  their  destination,  he  had  the  right  to  recover 
the  difference  between  their  market  value  as  delivered 
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at  such  terminus  and  what  they  would  have  been 
worth  if  no  injury  had  occurred.  Railroctd  Co.  v. 
Lieurance.  .' 424 

16.  Interest. — See  No.  4. 

17.  Judgment  Obtained  by  Perjurv. — One  against  whom 
a  judgment  was  obtained  by  the  perjury  of  the  ad- 
verse party  can  not,  while  the  judgment  remains  in 
force,  maintain  an  action  againsrt  such  adverse  party 
for  damages  suffered  because  of  such  perjury.  Hor- 
ner V.  Schinstock 136 

18.  Motive  of  Wrong-doer. — In  civil  actions  for  dam- 
ages the  motive  of  the  defendant  becomes  material 
only  where  the  act  which  occasions  the  injury  is  not 
unlawful  or  where  it  affects  the  amount  of  recovery. 
WaXhridge  v.  Walbridge 567 

19.  Notice  of  Claim  for  Damages. — Testimony  that  de- 
fendant's agent  examined  stock  injured  in  transit  and 
gave  advice  as  to  its  disposition  justified  submitting 
to  the  jury  the  question  whether  it  had  become  un- 
necessary to  ^ve  the  written  notice  of  a  claim  for 
damages  required  by  the  contract.  Railroad  Co.  v. 
Lieurance 424,  426 

20.  Penalty  or  Liquidated  Damages. — ^A  stipulation  in 
a  contract  held  to  provide  for  a  penalty  aiid  not  for 
liquidated  damages.    Cunningham  v.  Hill 706 

21.  Proximate  Cause  of  Injury. — ^Where  defendant's  au- 
tomobile frightened  plaintiff's  horse  and  she  was  in- 
jured, it  was  for  the  jury  to  say  whether  the  defend- 
ant's negligence  was  the  proximate  cause  of  the  in- 
jury.   McDonald  v.  Yoder 28 

22. Negligence  or  other  unintentional  wrong  does 

not  furnish  a  foundation  for  a  cause  of  action  for 
damages  unless  it  was  the  nroximate  cause  of  the  in- 
jury sustained.    Railroad  Co.  v.  Juetice 10,    20 

23.  "The  proximate  cause  of  an  injury  is  that 

cause  which,  in  natural  and  continuous  sequence,  un- 
brokei  by  any  efficient  intervening  cause,  produces 
the  injury,  and  without  which  the  result  would  not 
have  occurred."    Id. 10,    20 

24.  "If  two  distinct  causes  are  successive  and  un- 
related in  their  operation,  one  must  be  the  proximate 
and  the  other  the  remote  cause.  The  law  re^rds  the 
proximate  as  the  responsible  cause,  and  disregards 
the  remote."    Id. 10,     19 

25.  The  evidence  sustained  a  finding  that  goods  in 

the  possession  of  a  carrier  were  not  destroyed  by  the 
act  of  God.    Railway  Co.  v.  Baden 405,  412 

26.  Release  of  Claim  for  Injuries. — ^A  release  in  writing 
signed  by  the  plaintiff  acknowledging  full  satisfaction 
of  all  claims  for  personal  injuries  barred  her  right  to 
recover,  and  entitled  the  defendant  to  judgment  in  its 
favor  for  costs.    Railway  Co.  v.  Coltrane 317 

27.  Remittitur.— See  Nos.  12,  13. 

28.  Special  Damages.— See  "Injunction." 

54—80  KAN. 
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29.  Transfer  of  Note  to  Innocent  Purchaser. — Where 
a  note  v^as  given  for  the  purchase-price,  and  the 
maker  rescinded  the  sale  ana  restored  the  property, 
he  was  entitled  to  maintain  an  action  against  the 
payee  for  damages  for  the  transfer  of  the  note  to  an 
mnocent  purchaser,  who  had  collected  from  the  maker. 
Bourke  v.  Spaight 387,  388 

30.  Such  action  did  not  affirm  the  validity  of  the 

note,  and  was  not  inconsistent  with  the  rescission  and' 
restoration.     Id. 387,  888 

DAMS — See  "Waters  and  Watercourses,"  3-12. 

DEATH — See  "Notice,"  28;  "Judgments,"  4. 

DECEIT— See  "Fraud." 

DEDICATION— See  "Cities  and  City  Officers,"  33. 

DEEDS: 

1.  Acceptancer—Assumption  of  Mortgage  b^  Grantee. 

— The  acceptance  by  the  grantee  of  a  deed  m  which  he 
"assumes  and  ag^rees  to  pay"  a  mortgage  described 
makes  a  contract  in  writing  obligating  him  to  pay  the 
mortgage.    Hendricks  v.  Brooks 1 

2.  A  subsequent  conveyance  of  the  land  by  the 

grantee  is  conclusive  evidence  of  his  acceptance  of  the 
deed  and  the  contract  contained  therein.  Id. 1 

3.  Where  the  grantee  in  a  deed  by  his  accept- 
ance assumes  a  mortgage  the  statute  begins  to  run 
on  his  personal  debt  to  the  mortgagee  upon  such  ac- 
ceptance, and  may  be  susp^ided  by  the  debtor's  ab- 
sence from  the  state.    Id 1 

4.  The  mortgage  is  enforceable  so  long  as  an  ac- 
tion against  such  grantee  is  not  barred.    Id 2 

5.  Construction. — A  written  contract  should  be  con- 
strued according  to  the  obvious  intention,  notwith- 
standing clerical  errors  and  omissions  therein  which 
can  be  corrected  by  perusing  the  whole  instalment. 
Schroeder  v.  Grigga 358,  361 

6.  Description  of  a  Mortgage. — Where  a  deed  described 
a  mortgage  as  dated  November  20  evidence  was  ad- 
missible to  show  that  a  mortgage  dated  November  1 
and  acknowledged  November  20  was  the  instrum«it 
referred  to.    Hendricks  v.  Brooks 1 

7.  Description  of  Land. — A  tax  deed  is  not  void  merely 
because  the  description  of  the  land  is  not  technically 
accurate.    Goodrow  v.  Stober 597 

8.  Where  a  town   was   popularly  known   by  a 

different  name  than  that  in  the  recorded  plat  a  tax 
deed  describing  a  lot  therein  was  not  void  because  it 
referred  to  the  town  by  the  popular  name.    Id. 597 

9.  Quitclaim. — A  ouitclaim  deed  held  to  have  conveyed 
all  plaintiff's  rights  in  the  land  upon  which  it  asks  an 
ejjuitable  lien  for  improvements,  and  with  the  resolu- 
tion embodied  therein  evidences  an  abandonment  by 
plaintiff  of  all  connection  with  the  Odd  Fellows'  Or- 
phans' Home.    Odd  Fellows  v.  Troutman 442 
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10.  The.  rights  of  a  purchaser  by  quitclaim  deed 

held  superior  to  those  of  the  holder  of  a  prior  war- 
ranty deed  which  was  not  recorded.    Tucker  v.  Gibaorif    90 

10a.  The  one  from  whom  plaintiff  i>urcha8ed  was 

not  his  agent,  although  the  naked  l^^al  title  was  in  the 
third  party,  who  executed  the  deed.    Id 90 

106.  Where  a  mortgagor  quitclaimed  to  one  in 

possession  under  a  five-year-old  tax  deed  the  titles 
did  not  merge  so  as  to  estop  defendant^  in  an  action 
to  foreclose  the  mortgaee,  from  claimmg  imder  his 
tax  deed.    Carson  v.  ftUbright 624 

11.  Resulting  Trust. — A  finding  that  the  ffrantee  of  a 
conveyance  took  the  bare  l^al  title  to  the  land  and 
held  it  in  trust  for  the  plaintiff  was  supported  by  evi- 
dence and  in  accord  with  the  statute  of  trusts  and 
powers.    Garten  v.  Trobridge ,  720 

12.  A  petition  to  establish  a  resulting  trust  is  de- 
murrable if  it  does  not  allege  an  agreement  without 
fraudulent  intent  that  the  grantee  was  to  hold  the 
land  for  the  plaintiff.    Id, 728 

13. The  fact  that  the  consideration  for  a  convey- 
ance was  not  paid  directly  by  plaintiff  to  the  grantor 
did  not  invalidate  a  findine  that  the  grantee  held  as 
trustee  for  the  plaintiff.    Id. «. 728 

14.  In  an  action  to  establish  a  resulting  trust,  the 

conveyance  having  been  made  in  plaintiflrs  absence 
and  without  her  knowledge,  there  was  sufficient  evi- 
dence of  ratification  to  support  the  finding  in  her 
favor.    Id. 728 

15.  Tax.— See  "Taxation."  ' 

16.  Undue  Influence. — ^A  finding  that  a  deed  was  not  pro- 
cured by  undue  influence  was  final,  the  evidence  hav- 
ing been  oral  and  conflicting.    Stone  v.  Townsend 697 

17.  An  instruction  stating  when  the  jury  might 

infer  that  the  execution  of  a  deed  was  procured  by 
undue  influence  held  erroneous.    Blodgett  v.  Yocum, .  644 

18.  A  person  of  sound  mind  who  is  not  unduly 

influenced  may  make  such  disposition  of  his  property 
as  he  desires,  without  regard  to  its  fairness  or  unfair- 
ness.   Id 644 

19.  Warranty. — The  rights  of  a  purchaser  by  quitclaim 
deed  held  superior  to  those  of  the  holder  of  a  prior 
warranty  deed  which  was  not  recorded.  Tucker  v, 
Gibson    90 

DE  FACTO  DEPOSITARY-— See  "Cities  and  City  Offi- 
cers/' 14. 

DEFAMATION— See  "Slander  and  Libel." 

DEFAULT— See  "Judgments." 

DELIVERY— See  "Sales,"  30,  31;  "Pledges." 

DEMAND— See  "Insurance,"  6. 

DEMURRER— See  "Pleadings";  "Evidence";  "Practice, 
District  Court,"  4,  5. 
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DEPARTURE—See  "Pleadings." 

DEPENDENTS— See  "Insane  Persons." 

DEPOSITIONS— See  "Evidence,"  17,  76,  77. 

DEPOSITS    AND    DEPOSITARIES— See    "Banks    and 
Banking,"  4-6;  "Criminal  Law,"  71. 

DESCENTS  AND  DISTRIBUTIONS: 

1.  Election  by  a  Widow. — Where  a  widow  r^iounced  a 
will  and  elected  to  take  under  the  statute,  leaving  the 
estate  in  such  a  condition  that  the  remaining  provi- 
sions of  the  will  could  not  be  enforced  consistently 
with  the  testator's  intention,  they  were  disregarded 
and  the  whole  estate  distributed  according  to  the  stat- 
ute.   Fennell  v.  Fennell 730 

DESCRIPTION: 

Chattel  mortsase. — See  "Mortoaoes/'  7,  8. 

Names. — See  "Taxation,"  81;  "Mechanic's  Lien,"  8.  9;  "Judo- 

MBNTS.'*  44. 
Of  a  judgment — execution. — See  "Judombnts,"  6. 
Of  a  mortsaare. — See  "Mortgaqbs,"  1,  10. 
Of  land. — See  "Evidbncb,"  86;  "Hinbs  and  Minbrals,"  6; 

"Procrss,"  18 ;  "Taxation,"  80,  81. 
Of  money. — See  "Criminal  Law,''  28. 
Of  parties.— See  "Procbss,"  12-14,  16. 
Of  the  person. — See  "Plbamngs."  28. 
Route  of  drainasre-ditch. — See  "Drainagb-ditchbs."  8,  4. 

DISCHARGE: 

Of  employee.— See  "Constitutional  Law,"  21,  22. 

Of  lien. — See  ''Liens  and  Libnholdbrs." 

Of  parties. — See  "Limitation  op  Actions,"  2,  8. 

DISCRETIONARY  MATTERS: 

1.  Amendment  of  Pleadings. — ^An  application  to  make 
material  amendments  to  a  petition  after  the  evidence 
has  been  presented  is  an  application  to  the  discretion 
of  the  court,  and  its  ruling  will  not  be  disturbed  un- 
less it  appears  that  such  discretion  has  been  abused. 
Matsan  v.  Railway  Co .' . .   272 

2.  Demurrer  Sustained — Disposal  of  the  Case. — The 
sustaining  of  the  demurrer  having  been  announced 
the  court  might  have  refused  to  allow  a  dismissal 
and  have  entered  a  final  judgment.    Bank  v.  Duncan,  199 

3.  In  exercising  its  discretion  in  favor  of  permit- 
ting the  case  to  be  disposed  of  without  a  final  judg- 
ment it  in  effect  vacated  the  ruling  on  the  demurrer. 

Id.   199 

4.  Divorce  Refused— Division  of  Property. — The  par- 
ties to  a  divorce  suit  having  been  found  to  be  in  equal 
wrong,  the  trial  court  held  not  to  have  abused  its  dis- 
cretion in  dividing  the  property.  Rullman  v.  RtUlman,  691 

5.  Physical  Objects  in  View  of  the  Jury.— The  time 
when  and  the  manner  in  which  physical  objects  may 
be  presented  and  the  length  of  time  they  shall  remain 
on  exhibition  are  subject  to  regulation  by  the  trial 
court,  and  the  exercise  of  discretion  in  this  respect 
will  be  approved  except  in  cases  of  abuse.    The  State 

V,  Moore  233,  237 
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DISCRETIONARY  MATTERS— Continued: 

6.  Quo  Warranto. — The  court  has  some  discretion  in 
granting  and  refusing  relief  in  actions  of  quo  war- 
ranto^ which  it  may  exercise  according  to  the  peculiar 
facts  of  individual  cases.    The  State  v.  Bowden ...  50,     57 

7.  Plaintiff  dismissed  an  election  contest,  after 

an  adverse  ruling,  and  then  began  quo  warranto  pro- 
ceedings to  oust  defendant  from  the  office.  The  action 
was  dismissed,  not  on  the  ground  of  election  of  reme- 
dies or  res  judicata,  but  because  of  the  discretion 
vested  in  the  court.    Little  v,  Davis 777 

8.  Refund  of  Money  Paid  by  a  Purchaser  of  an  Invalid 
Tax  Certificate. — Whether  the  statute  vests  the  com- 
missioners with  discretion  in  ordering  a  refund  of 
money  paid  the  county  for  a  tax  certificate  and  deed 
subsequently  held  invalid,  a  judgment  ordering  the 
refund  was  valid  as  against  a  collateral  attack.  Wy- 
andotte County  V.  Investment  Co 492 

9.  Special  School-district  Meetings. — In  the  statute 
relating  to  school-district  meetings,  which  provides 
that  "special  meetings  may  be  called  by  the  district 
board,  or  upon  a  petition  signed  by  ten  resident  tax- 
payers of  the  district,"  the  word  "may"  is  used  in 
the  permissive  sense.    The  State  v.  School  District, .  667 

10.  Substitution  of  Parties. — ^Where  the  assignee  of  a 
cause  of  action  delayed  for  ten  years  to  move  for  a 
substitution  there  was  no  error  in  denying  the  mo- 
tion and  abating  the  action.    Bv>ck  v.  Vickers 30,    34 

DISMISSAL  OP  ACTION — See  "Actions  and  Remedies." 

DISSOLUTION— See  "Corporations";  "Injunction,"  30. 

DISTRIBUTIONS— See  "Descents  and  Distributions." 

DISTRICT  COURT--See  "Practice,  District  Court." 

DITCHES— See  "Drainage-ditches." 

DIVORCE  AND  ALIMONY: 

1.  Alimony — Collection. — Where  alimony  is  ordered  to 
be  paid  in  instalments,  and  nothing  is  said  as  to  the 
manner  of  collection,  the  fair  inference  is  that  the 
court  intends  the  order  to  be  enforced,  not  bv  lien  and 
execution,  but  by  attachment  for  contempt  if  payment 

is  not  made.    Scott  v,  Scott 491 

2.  Alimony — Judgment  Lien. — An  allowance  of  perma- 
nent alimony  payable  in  instalments  does  not  create 
a  lien  on  any  property  of  the  husband  unless  the 
record  affirmatively  discloses  that  the  court  int^ided 

it  to  have  that  effect.    Id 489 

3.  Divorce  Refused— Division  of  Property. — The  par- 
ties to  a  divorce  suit  having  been  found  to  be  in  equal 
wrong,  the  trial  court  held  not  to  have  abused  its  dis- 
cretion in  dividing  the  property.    Rullman  v.  RullmaUf  691 

DORMANCY— See  "Judgments." 
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DRAINAGE-DITCHES  : 

1.  Location  —  Parties  Liable  for  Construction  and 
Maintenance. — The  plaintiff  was  not  exempted  from 
the  cost  of  constructing  and  maintaining  the  drainage- 
ditches  by  the  fact  that  they  did  not  touch  his  land. 
Bonnewell  v.  Lowe 769,  774 

2. The  requirement  that  a  drainage-ditch  shall 

be  divided  into  "sections  not  less  in  number  than  the 
number  of  owners  of  land  through  which  the  same 
may  be  located"  does  not  imply  that  each  owner  is  to 
construct  so  much  of  it  as  lies  upon  his  own  land.    Id.,  17 A 

3.  Location— Route  Described  in  Petition. — The  re- 
quirement that  a  township  drainage-ditch  shall  sub- 
stantially conform  to  the  route  described  in  the  peti- 
tion does  not  mean  that  the  termini  and  route  of  the 
ditch  shall  correspond  exactly  with  such  description. 

Id 769,  771 

4.  A  considerable  variation  in  this  respect  is  not 

g^und  for  declaring  the  proceedings  void  wh«i  col- 
laterally attacked.     Id 769,  772 

5.  Obstruction — Repairs — Notice. — The  provision  that, 
after  five  days'  notice  by  a  person  injured  by  the  ob- 
struction of  a  drainage-ditch,  the  township  trustee 
shall  cause  it  to  be  repaired  does  not  make  such  notice 
a  condition  preced^it  to  action  by  him  when  he  is  sat- 
isfied of  the  need  of  repairs.    Id 769,  776 

6.  Record  of  Finding  tliat  Ditch  is  Necessary. — An 
order  for  the  establishment  of  a  township  drainage- 
ditch  will  not  upon  collateral  attack  be  held  void  be- 
cause no  formal  finding  of  its  necessity  has  been  re- 
corded.  Id 769,  778 

DUE  PROCESS  OP  LAW — See  "Constitutional  Law." 

DUES— See  "Insurance,"  17. 

DYING  DECLARATIONS— See  "Criminal  Law." 

E. 

EASEMENT  —  PRESCRIPTIVE  RIGHT  —  See  "Adverse 
User." 

EDUCATION— See  "Schools  and  School-land." 

EJECTMENT: 

1.  Boundary-line. — ^Where  the  dispute  in  an  ejectment 
action  was  over  the  location  of  a  boundary-line  a 
private  survey  by  the  county  surveyor  was  admissible 
as  evidence  of  such  line,  no  formal  survey,  after 
notice,  having  been  made.    Bain  v.  Peyton 376 

2.  Joinder  of  Causes  of  Action. — Alleged  misjoinder  of 
causes  of  action  set  up  in  an  answer  in  an  ejectment 
action  furnished  no  firround  for  objection  to  the  intro- 
duction of  testimony  or  a  demurrer  to  the  evidence. 
Blodgett  v,  Yocum 644,  647 

3.  Where  under  the  circumstances  stated  none  of 

the  defendants  ask  for  a  severance  or  a  separate  trial 
and  the  action  proceeds  as  though  there  was  no  mis- 
joinder it  will  be  regarded  as  immaterial.    Id 646,  647 
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EJECTMENT— Continued  : 

4.  Petition. — A  petition  in  ejectment  and  the  publication 
service  held  sufficient.    Rhea  v.  Williams 698 

ELECTION  BY  A  WIDOW— See  "Wills,"  2. 

ELECTION  OP  COUNTS — See  "Actions  and  Remedies." 

ELECTION  OP  REMEDIES — See  "Actions  and   Reme- 
dies." 

ELECTIONS: 

1.  Contest. — The  two  remedies  available  for  determining 
the  right  to  a  township  or  a  county  office  stated.  Little 
V.  Davis   777,  780 

2. A  statute  held  to  constitute  the  officers  and 

members  of  the  state  senate  a  special  tribunal  to  hear 
and  finally  determine  a  contest  of  the  election  of  a 
judge  of  the  district  court,  and  to  be  valid.  Yeager 
V.  Aikman 656 

3.  Where  a  contest  was  dismissed  by  such  tri- 
bunal because  the  contestant  refused  to  comply  with 
an  order  specifically  to  state  his  grounds  of  contest, 
the  dismissal  was  analogous  to  the  sustaining  of  a 
general  demurrer  to  a  petition  in  a^regular  court,  and 
was  a  final  determination  of  the  contest  on  its  merits; 

Id.   656 

4.  Plaintiff  dismissed  an  election  contest,  after 

an  adverse  ruling,  and  then  began  qiio  warranto  pro- 
ceedings to  oust  defendant  from  the  office.    The  action  • 
was  dismissed,  not  on  the  ground  of  election  of  rem- 
edies or  res  judicata,  but  because  of  the  discretion 
vested  in  the  court.    Ldttle  v.  Davis 777 

5.  Municipal. —  (See,  also,  Nos.  11,  12.)  The  act  em- 
powering certain  cities  to  adopt  a  commission  plan  of 
government  is  not  void  as  an  attempt  to  delegate  legis- 
lative power  to  the  people  of  such  municipalities.    Cole 

V,  Dorr 251,  258 

6.  Nor  as  a  violation  of  the  constitutional  pro- 
visions forbidding  the  conferring  of  corporate  power 
by  a  special  act  and  requiring  provision  to  be  made 
by  a  general  law  for  the  organization  of  such  cities. 

Id 251,  258 

7.  Nor  is  the  act  invalid  as  failing  to  have  a 

uniform  operation  throughout  the  state.    Id 251,  256 

8.  A  statute  that  by  its  terms  purported  to  legal- 
ize "certain  cities"  interpreted  as  intending  to  legsQize 
all  city  elections  at  which  the  commission  form  of 
government  had  been  adopted.    Id 251,  257 

9.  An  act  validating  a  city  election  is  not  invalid 

as  conferring  corporate  power  by  a  special  act  if  it 
applies  to  all  cities  in  ttie  same  situation,  notwith- 
s^nding  it  results  in  a  classification  based  upon  ex- 
isting conditions  only.    Id 251,  259 

10.  Qualifications  of  Otfice-liolders. — Where  an  act  pre- 
scribing the  qualifications  of  office-holders  was  re- 
enacted,  except  that  one  of  the  formerly  prescribed 
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ELECTIONS— Continued  : 

qualifications  was  omitted,  the  later  act  repealed  the 
former  in  so  far  as  the  sections  differed.  Martin  v. 
Harsha 76 

11.  Statute  Applicable — Repealing  Statute  Inoperative 
lor  Lack  of  Time. — Where  a  statute  providing  a 
method  for  nominating  city  officers  was  impliedly  re- 
pealed, and  the  provisions  of  the  repealing  statute 
were  temporarily  inapplicable  because  of  insufficient 
time  for  its  operation,  it  was  presumed  that  the  legis- 
lature did  not  intend  that  the  later  act  should  take 
effect  as  to  such  nominations. 

The  State  v.  Harsha 72 

Martin  v.  Harsha 76 

12.  The  provisions  of  the  repealed  act  for  nomi- 
nations and  the  preparation  of  ballots  remained  in 
force  until  the  repealing  act  became  applicable. 

The  State  v.  Harsha 72 

Martin  v.  Harsha 76 

EMINENT  DOMAIN — See  "Waters  and  Watercourses," 
3-5,  11;  "Railroads,"  23,  24. 

EMPLOYER  AND  EMPLOYEE  — See  "Constitutional 
Law,"  21,  22;  "Personal  Injuries." 

EQUAL  PROTECTION  OF  THE  LAW— See  "Constitu- 
tional Law." 

ESTOPPEL: 

Acquiescence  in  asent's  misconduct. — See  "Agency/'  18,  19. 

Acquiescence  in  irregularities. — See  "Taxation,"  9. 

Acknowledgment  of  satisfaction. — See  "Mortgages,"  2. 

Admissions. — See  "Evidence." 

Depositary  of  public  funds. — See  "Cities  and  City  Officers,"  14. 

Election  of  counts. — See  "Actions  and  Remedies." 

Election  of  remedies. — See  "Elections  and  Remedies." 

Failure  to  warn  purchasers  at  execution  sale. — See  "Judicial 
Sales,"  6. 

Receipt  in  full  for  all  demands. — See  "Fraud,"  17. 

Release  of  claim  for  injuries. — See  "Personal  Injuries,"  29. 

Request  for  instruction  griven. — See  "Instructions,"  11. 

Res  judicaia. — See  "Judomestf." 

School-land  purchaseiv-forfeiture. — See  "Schools  and  School- 
lands,"  4. 

Tax-deed  holder  to  whom  mortsragror  conveyed. — See  "Taxation," 
60-62. 

Trial  of  issue  not  pleaded. — See  "Evidence,"  72,  78. 

EVIDENCE: 

1.  Absence  from  the  State. — The  evidence  held  not  to 
establish  the  absence  of  a  mortgagor  from  the  state 
so  as  to  toll  the  statute  of  limitations.  Davidson  v. 
McNair ^ 704 

2.  Abstract  of  Title. — In  an  action  for  specific  per- 
formance, where  plaintiff  was  to  tender  an  abstract  of 
title,  the  abstract  and  ex  parte  affidavits  to  prove  who 
were  the  heirs  of  a  former  owner  were  competent  to 
show  the  kind  of  abstract  furnished.  HarreU  v, 
Neef 348,  851 

3.  Acceptance  of  a  Deed— Assumption  of  Mortgage. — 
The  acceptance  by  the  grantee  of  a  deed  in  which  he 
"assumes  and  agrees  to  pay"  a  mortgage  described 


Digitized  by  LjOOQ IC 


INDEX.— Vol.  80.  867 

EVIDENCE— Continued  : 

makes  a  contract  in  writing  obligating  bim  to  pay  the 
mortgage.     Hendricks  v.  Brooks 1 

4.  A  subsequent  conveyance , of  the  land  by  the 

grantee  is  conclusive  evidence  of  his  acceptance  of  the 
deed  and  the  contract  contained  therein.    Id 1 

5.  Admissions. — Where  a  litigant  asserts  that  he  is  in- 
debted to  a  third  person,  not  a  party  to  the  litigation, 
such  assertion  is  not  conclusive  upon  him  when  sub- 
sequently sued  by  such  person.    Bank  v.  Duncan 196 

6.  Where  a  copy  of  a  tax  deed  was  pleaded,  and 

its  execution  was  not  denied  under  oath,  its  execution 
and  contents  were  admitted  as  pleaded.  Young  v. 
Gibson. 267 

7.  An  admission  that  a  public  record  would  show 

a  certain  fact  is  ordinarily  equivalent  to  an  admis- 
sion that  the  fact  exists.    Id 268 

8.  The  rule  applied  that  the  admission  of  a  ma- 
terial fact  in  a  pleading  may  be  used  as  evidence,  al- 
though the  pleading  was  withdrawn.    Arkansas  City 

V.  Payne : . .  358 

9.  Adverse  Possession. — The  evidence  held  to  support 
a  finding  that  a  title  had  not  been  acquired  by  ad- 
verse possession.     Wolfe  v.  Cole 704 

10.  Affidavits  and  Depositions.— See  Nos.  2,  17,  76,  77, 
121. 

11.  Agency. — A  finding  that  the  grantee  in  a  tax  deed 
was  not  the  agent  of  the  owner  and  charged  with  the 
duty  of  paying  the  tax  held  conclusive  on  review. 
Morris  v,  Morris  184 

12.  The  one  from  whom  plaintiff  purchased  was 

not  his  agent,  although  the  naked  l^al  title  was  in 
the  third  party,  who  executed  the  deed.  Tucker  v. 
Gibson 90 

13.  Where  a  witness  testified,  without  objection, 

that  a  certain  person  was  defendant's  agent  it  was 
proper  for  him  to  testify  concerning  the  statements 
and  conduct  of  such  agent  Railroad  Co.  v.  Lieu- 
ranee 425 

14.  Alteration  of  Rules  of  Evidence  —  Legislative 
Power.— See  Nos.  63,  64. 

15.  Ancient  Records. — (See,  also.  Nos.  108,  104.)  The 
law  concerning  ancient  records  related  to  their  ad- 
mission as  evidence  rather  than  to  their  construction 
after  being  admitted.    Salter  v.  Corbett 331 

16.  Attempt  to  Prejudice  the  Jury.— See  Nos.  32,  94. 

17.  Bill  of  Exceptions. — Whether  a  bill  of  exceptions  is 
necessary  to  make  depositions  or  affidavits  used  in 
evidence  a  part  of  the  record  discussed.  Cooper  v, 
Goodland  122,  123 

18.  Boundary-line — Private  Survey. — Where  the  dispute 
in  an  ejectment  action  was  over  the  location  of  a 
boundary-line  a  private  survey  by  the  county  sur- 
veyor was  admissible  as  evidence  of  such  line,  no 
formal  survey,  after  notice,  having  been  made.    Bain 

V,  Peyton 376 
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EVIDENCE— Continued  : 

19.  Building  and  Loan  Association. — The  charter  of  a 
foreign  corporation  examined  and  held  to  show  that 
it  is  a  building  and  loan  association  within  the  mean- 
ing of  the  statute  requiring  associations  of  that  char- 
acter to  procure  authority  from  the  bank  commis- 
sioner before  doing  business  in  this  state.    The  State 

V,  Loan  Co 694 

20.  Burden  of  Proof.— (See,,  also,  Nos.  27,  43,  47,  61.) 
Where  the  court  instructed  as  to  the  burd^i  of  proof 
and  fairly  stated  in  general  terms  the  law  of  self-de- 
fense its  failure  to  expand  the  instructions  on  self-de- 
fense and  previous  threats  by  the  deceased  was  not 
error,  defendant  having  made  no  request  for  special 
instructions.    The  State  v.  Pxige.  .^ 389,  891 

21.  The  degree  of  proof  necessary  to  overcome 

the  presumption  of  honesty  and  establish  a  charge  of 
fraud  stated.     Tanton  v.  Martin 22,    24 

22.  Where  an  agent  receives  money  for  his  princi- 
pal the  burden  is  upon  him  to  show  that  he  had  au- 
thority to  act  and  that  he  has  paid  the  money  to  the 
principal.    Simmmids  v.  Long 160 

23.  Calculated  to  Confuse  and  Mislead  the  Jury. — It  is 
reversible  error  to  submit  irrelevant  and  immaterial 
testimony  to  a  jury  when  it  is  materially  prejudicial 
to  the  rights  of  the  complaining  party.  Shear  Co.  v. 
Thompson 467 

24.  Collateral.— See  No.  32. 

25.  Confessions. — A  g^ieral  objection  to  a  written  con- 
fession was  properly  overruled.    The  State  v.  Smith,  470 

26.  Conspiracy. — To  constitute  a  conspiracy  the  purpose 
to  be  effected  by  it  must  be  unlawful,  eitner  in  respect 
of  its  nature  or  in  respect  of  the  means  to  be  em- 
ployed for  its  accomplishment.    Railway  Co.  v.  Brown,  314 

27.  Contract  of  Parent  and  Child— Compensation.— The 
presumption  that  services  rendered  by  a  child  are 
given  gratuitously  may  be  overcome  and  a  contract  es- 
tablished by  competent  evidence.    Heery  v.  Reed, . . .  384 

28.  Contributory  Negligence.  —  See  "Personal  Inju- 
ries." 

29.  Counter-claim  and  Set-off. — In  an  action  by  a  sub- 
contractor the  owner  may  defend  in  the  absence  of 
the  contractor,  and  to  ascertain  the  amount  due  and 
reduce  the  extent  of  the  lien  may  allege  and  prove 
damages  resulting  from  defects  in  the  work  per- 
formed or  the  material  furnished  by  the  subcon- 
tractor.   Sash  Co,  V.  Weil 607 

30.  Cross-examination. — Except  as  to  matters  affecting, 
his  credibility,  the  cross-examination  of  a  witness 
should  be  confined  to  the  subjects  on  which  he  testi- 
fied on  direct  examination.    Reeves  v.  Brown 292 

31.  If  a  party  desires  to  examine  the  witness  on 

new  and  independent  matters  he  should  make  the  wit- 
ness his  own.    Id. 292 

32.  It  was  not  prejudicial  to  permit  a  defendant 

on  trial  for  murder  to  be  asked  on  cross-examination 
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EVIDENCE— Continued  : 

whether  a  woman  who  had  been  living  with  him  was 
white  or  colored,  the  woman  being  present.  The  State 
V.  Page '. 391 

33.  Delivery  of  Property  Pledged. — The  assignment  and 
delivery  of  a  certificate  of  stqck,  to  pledge  the  prop- 
erty represented  by  such  certificate  as  collateral  se- 
curity, was  sufficient  to  effectuate  a  change  of  the 
possession  of  such  property  fr6m  the  owner  to  the 
pledgee.    Bank  v.  Bank 205 

34.  Demurrer. — In  a  trial  to  jthe  court  the  rule  relating  to 
demurrers  to  the  evidence  is  the  same  as  in  jury 
trials.    Kerr  v,  Kerr 83 

35.  In  a  suit  to  set  aside  a  will  on  the  ground 

that  its  execution  had  been  procured  by  undue  influ-' 
ence  a  demurrer  to  the  plaintiff's  evidence  was  im- 
properly sustained.     Id 83 

36.  Alleged  misjoinder  of  causes  of  action  set  up 

in  an  answer  in  an  ejectment  action  furnished  no 
ground  for  objection  to  the  introduction  of  testimony 
or  a  demurrer  to  the  evidence.  Blodgett  v,  Yo- 
cum.  644,  647 

37.  Rules  for  determining  when  negligence  is  a 

question  of  law  or  fact  stated  and  discussed.  John- 
son V,  Railroad  Co : 459 

38.  Description  of  Land. — See  No.  86. 

39.  Dying  Declarations. — ^Allej^ed  error  in  admitting  a 
dying  declaration  not  sustained.    The  State  v.  Smith,  471 

40.  Exhibits  Informally  Introduced. — ^Where  an  alleged 
forged  check  was  treated  in  all  respnects  as  though 
properly  in  evidence  it  was  immaterial  that  it  was 
not  formally  introduced.    The  State  v,  Boiuman,  .473^  477 

41.  Experimental  Tests  —  Embankment  Interfering 
with  Sight  or  Hearing. — The  results  of  experiments 
made  to  ascertain  the  effect  of  an  embankment  in 
preventing  a  view  of  smoke  or  steam  from  a  railway 
engine  passing  through  a  cut  held  admissible  if  made 
at  the  same  place  and  under  circumstances  substan- 
tially similar  to  those  existing  at  the  time  of  plain- 
tiffs injury.    Johnson  v.  Railroad  Co 456,  464 

42.  The  same  rule  is  applicable  to  showing  the 

deadening  effect  on  the  noise  made  by  an  approach- 
ing train.    Id 456,  464 

43.  Establishment  of  Demands  Against  Estates. — In  a 
proceeding  to  sell  real  estate  to  pay  debts  of  a  de- 
cedent the  allowance  of  a  claim  against  the  rei)re- 
sentative  by  a  court  having  jurisdiction  is  prima 
fade  evidence  against  heirs  or  devisees  of  its  va- 
lidity and  due  presentation.*  Thomas  v.  Williams,  633,  637 

44.  This  is  true  of  an  order  made  by  a  court  of 

another  state.    Id 638,  689 

45.  Failure  of  Defendant  to  Testify. — A  statem^t  hy 
the  prosecuting  attorney  that  there  was  no  testi- 
mony to  contradict  the  evidence  of  a  sale  of  liquor 
did  not  afford  a  ground  of  reversal  because  it  referred 

to  defendant's  failure  to  testify.    The  State  v.  Lahore,  664 
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46.  The  oral  repetition  of  an  instruction  that  no 

inference  of  guilt  can  be  drawn  from  the  omission  of 
the  defendant  to  testify,  which  was  one  of  the  in- 
structions properly  given  in  writing,  is  not  a  ma- 
terial error,  if  error  at  all.    Id 664 

47.  Fraud. — The  degree  of  proof  necessary  to  overcome 
the  presumption  of  honesty  and  establish  a  charge  of 
fraud  stated.    Tanton  v.  Martin 22,     24 

48.  Whether  a  purchaser  at  a  foreclosure  sale 

was  guilty  of  bad  faith  was  a  question  of  fact.    Shup 

V.  Moon 498,  504 

49.  Where  plaintiff  signed  a  receipt  acknowledg- 
ing payment  of  all  demands  for  services  rendered 
under  a  contract  the  evidence  justified  a  finding  that 
she  was  fraudulently  induced  to  sign  it  in  ignorance 
of  its  purport,  and  she  was  not  prevented  from  re- 
covering a  balance  due.    Heery  v.  Reed 381,  386 

50.  General  or  Specific  Objections. — A  general  objection 
to  a  written  confession  was  properly  overruled.  The 
State  V.  Smith 470 

51.  Identification  of  a  Mortgage  Described  in  a  Deed. — 

Where  a  deed  described  a  mortgage  as  dated  No- 
vember 20  evidence  was  admissible  to  show  that  a 
mortgage  dated  November  1  and  acknowledged  No- 
vember 20  was  the  instrument  referred  to.  Hen- 
(pricks  V.  Brooks 1 

52.  Identification  of  Property — Larceny. — In  a  prose- 
cution for  larceny,  where  the  money  described  in  the 
information  is  introduced  in  evidence  and  exhibited 
to  the  jury,  it  is  not  necessary  that  the  particular 
bills  should  be  identified*  as  the  ones  described  in  the 
information.    The  State  v.  Pigg 481,  487 

53.  Insanity. — See  "Insane  Persons." 

54.  Interstate  Commerce. — Freight  carried  by  connect- 
ing carriers,  on  a  through  bill  of  lading,  from  a  point 
in  this  state  to  destination  in  another  state,  held 
interstate  commerce.    Railway  Co,  v.  Milling  Co.  1 , , ,  141 

55.  A  tax  may  be  imposed  upon  the  business  done 

within  the  state  although  the  express  company  in 
carrying  the  packages  from  one  point  to  another 
within  the  state  passes  for  a  short  distance  over  the 
soil  of  another  state.    Leavenworth  v.  Ewing 58,     62 

56.  Irrelevant  and  Immaterial. — See  No.  23. 

57.  Judgment. — Where  a  judgment  rendered  upon  publi- 
cation service  was  rejected  as  evidence  in  another, 
suit,  the  records  sufficiently  presented  the  error  com- 
plained of,  although  it  did  not  contain  copies  of  the 
petition,  publication  notice  and  printer's  affidavit  in 
the  action  in  which  the  judgment  was  rendered. 
Doyle  V,  Hays 220 

58.  It  is  not  necessary  to  set  out  copies  of  lengthy 

documents;  a  brief  summary  of  their  contents,  in- 
cluding all  that  is  material,  is  sufficient.    Id 221 
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69.  Proof  of  the  proper  publication  must  be  pre- 
sumed from  the  fact  that  a  judgment  was  rendered 
upon  it.    Id 221 

60.  Where   a   specific   objection   to   a   judgment 

offered  in  evidence  was  erroneously  sustained  it  could 
not  on  review  be  presumed  in  support  of  the  ruling 
that  some  other  ground  of  objection  existed  which 
was  not  shown  by  the  record. 

O'Bryen  v.  Land  Company 427 

Doyle  V.  Hays 209,  221 

61.  Judicial  Notice.— (See,  also,  No.  115.)     The  rule  that . 
in  the  absence  of  evidence  the  laws  of  another  state 
will  be  presumed  to  be  the  same  as  our  own  applied 
in   an   action  to   recover  the   price  of  intoxicating 
liquors  sold  and  delivered  in  Missouri.     Beraheara 

V,  Nelson 194 

62.  Laws  of  Anotlier  SUte. — See  No.  61. 

63.  Legal  Service — Scliool-land  Forfeiture  Proceedings. 

— The  act  of  1907  providing  that  if  tJie  return  in 
school-land  forfeiture  proceedings  shows  that  the 
notice  was  posted  in  the  county  clerk's  ofUce  it  shall 
be  prima  facie  evidence  of  legal  service  held  not  ob- 
jectionable on  the  grQund  that  it  disturbs  vested 
rights. 

Jones  V.  Hickey 109 

Reitler  v.  Harris 148 

64.  The  act  changes  nothing  except  a  rule  of  evi- 
dence, and  a  vested  ri^t  in  that  is  something  the 
law  refuses  to  recognize. 

Jones  V.  Hickey 109 

Reitler  v,  Harris 148 

65.  In  an  action  by  an  original  purchaser  to  re- 
cover possession  of  school-land,  after  forfeiture  pro- 
ceedings had  been  had,  the  act  of  1907  making  cer- 
tain evidence  prima  fade  proof  of  legal  service  held 

to  apply.    Jones  v,  Hickey 109 

66.  After  plaintiff  established  a  prima  facie  case 

for  himself  he  destroyed  his  right  to  recover  by  a 
further  showing  that  no  one  was  in  possession  at  the 
time  of  the  attempted  forfeiture,  thus  supplying  the 
defect  of  the  return  in  that  proceeding.    la 109 

67.  Testimony  to  supply  omissions  in  a  defective 

return  of  the  notice  of  forfeiture  of  school-land  con- 
tracts is  admissible  under  the  act  of  1907,  but  is  not 
conclusive.    Petersilie  v,  McLachlin 176 

68.  Its  weight  and  credibility  are  to  be  passed 

upon  the  same  as  any  controverted  fact.    Id 176 

69.  In  this  case  a  judgment  for  plaintiff  amounted 

to  a  finding  against  the  validity  of  the  forfeiture  pro- 
ceedings on  the  weight  of  the  evidence.    Id 176 

70.  The  provision  of  the  act  of  1907  which  at- 
tempts to  make  the  posting  in  the  county  clerk's  oflice 
of  a  copy  of  the  notice  of  forfeiture  of  school-land 
conclusive  evidence  of  proper  service  of  such  notice 
held  invalid.     Id 176 


Digitized  by  LjOOQ IC 


862     SUPREME  COURT  OF  KANSAS. 

EVIDENCE— Continued  : 

71.  It  is  a  legislative  declaration  of  the  truth  of 

facts — an  invasion  of  the  province  of  the  judiciary, 
and  also  denies  the  holder  of  the  original  certificate 
due  process  of  law.    Id 176 

72.  Matters  Not  Pleaded. — Where  any  fact  essential  to 
be  established  to  sustain  an  action  is  omitted  from 
the  petition  a  general  demurrer  should  be  sustained. 
Garten  v.  Trgbridge 720 

*    73.  Error  in  overruling  a  demurrer  to  such   a 

petition  was  rendered  immaterial  by  the  parties  pro- 
ceeding to  trial  and  introducing  evidence  as  though 
the  omitted  fact  was  in  issue.    Id 720 

74.  Notice  of  a  Defense  to  a  Note. — The  evidence  held 
not  to  justify  a  finding  that  a  purchaser  of  a  nego- 
tiable note  had  notice  of  a  defense.  Martindale  v, 
Stotler    87 

75.  Notice  of  Fraud. — Evidence  held  to  show  that  a  prin- 
cipal had  notice  of  the  fraudulent  misconduct  of  his 
agent  more  than  two  years  before  the  action  was 
begun.    Morris  v.  Gregory 626,  629 

76.  Notice  of  Pendency  of  Action. — A  deposition  offered 
in  evidence  to  show  that  th^  defendant  had  notice  that 
the  action  was  pending  was  an  affidavit  within  the 
meaning  of  section  77  of  the  civil  code.  Chubbnck  v. 
Beaty 789 

77.  Section  77  of  the  civil  code  does  not  prohibit 

the  court  from  hearinc:  any  competent  evidence  tend- 
ing to  show  that  the  defendant  had  notice  of  the  {ten- 
dency of  the  action  in  time  to  defend.    Id, '789 

78.  Notice  to  Automobile  Driver— Person  on  a  Higli- 
way. — The  rights  and  duties  of  one  driving  an  auto- 
mooile  upon  a  public  highway  stated.  McDonald  v. 
Yoder  25 

79.  If  an  accident  result  he  will  be  conclusively 

presumed  to  have  seen  what  he  should  or  could  have 
seen  in  the  performance  of  his  duty.    Id, 25 

80.  Objection  to  Introduction  Under  Pleadings. — Al- 
leged misjoinder  of  causes  of  action  set  up  in  an 
answer  in  an  ejectment  action  furnished  no  ground  for 
objection  to  tne  introduction  of  testimony  or  a  de- 
murrer to  the  evidence.    Blodgett  v.  Yocum 644,  647 

81.  Opinion. — An  offer  to  show  by  witnesses  who  had 
used  the  crossing  at  which  plaintiff  was  injured  what 
had  been  the  effect  of  ballasting  on  their  teams  and 
vehicles  was  properly  rejected.    Johnson  v.  Railroad 

Co 465 

82.  A  witness  should  have  been  allowed  to  g^ive 

his  opinion  as  to  the  rate  of  speed  at  which  a  train 
was  running.    Id 465 

83.  It  was  error  to  permit  a  witness  to  give  an 

opinion  upon  a  fact  whicn  it  was  the  province  of  the 
jury  to  determine.    Oil  Co.  v.  Drilling  Co 261 

84.  Parol  or  Extrinsic. — (See.  also,  Nos.  63-69.)  A  writ- 
ten contract  can  always  be  explained  or  impeached 
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by  parol  testimony,  and  should  not  be  permitted  to 
stand,  where  it  is  shown  to  have  been  obtained  by 
fraud.    Railway  Co.  v.  Coltrane 325 

85.  Where  a  deed  described  a  mortgage  as  dated 

November  20  evidence  was  achnissible  to  ^ow  that  a 
mortgage  dated  November  1  and  acknowledged  No- 
vemTOr  20  was  the  instrument  referred  to.    Hendricks 

V.  Brooks 1 

86.  In  an  action  for  specific  performance  the  de- 
scription of  the  premises  involved  may  be  aided  by 
extnnsic  evidence.    ZeUeken  v^  Lynch 751 

87.  Passing  of  Title— Sale  of  Personalty.— The  right  of 
a  vendor  to  reclaim  bersonal  proper^  is  not  lost  l^ 
delay  to  assert  it  unless  an  intention  on  his  part  is 
shown  that  title  should  pass  absolutely,  and  whether 
that  is  the  case  is  ordinarily  a  question  of  fact  to  be 
determined  in  view  of  the  circumstances.  Bank  v. 
Brovnu   ■. 520 

88.  Perjury, — One  against  whom  a  judgment  was  ob- 
tained by  the  pei^ury  of  the  adverse  party  can  not, 
while  the  judgment  remains  in  force,  maintain  an 
action  against  such  adverse  par^  for  damages  suf- 
fered beoiuse  of  such  perjury.    Homer  v.  Schtnatoek,  186 

89.  Perpetuation  of  Testimony. — The  threefold  purpose 
of  a  preliminary  examination  stated.  The  State  v. 
Pigg 481,  484 

90.  Physical  Objects— Garments  Worn  hy  Deceased. — 

Generally  ph^^sical  obiects  which  constitute  a  portion 
of  a  transaction  or  which  serve  to  explain  it  may  be 
exhibited   in   evidence   whenever   the   transaction   is 
'  under  judicial  investigation.    The  State  v.  Moore 232 

91. A  garment  worn  by  the  deceased  when  she  was 

shot  was  properly  admitted  in  evidence  on  the  trial 

of  her  slayer.    Id 232,  234 

92.  The  fact  that  the  defendant  stated  that  he 

would  offer  no  evidence  as  to  the  shooting  did  not  de- 
prive the  state  of  the  right  to  the  evidence  afforded  by 
the  garment.     Id ' 232,  234 

93.  It  was  not  error  to  permit  the  garment  to  re- 
main in  view  of  the  jury  to  the  end  of  the  trial. 

Id. : 232,  237 

94.  The   time   when   and   the   manner   in   which 

physical  objects  may  be  presented  and  the  length  of 
time  they  shall  remain  on  exhibition  are  subject  to 
regulation  by  the  trial  court,  and  the  exercise  of  dis- 
cretion in  this  respect  will  be  approved  except  in  cases 

of  abuse.    Id 233,  237 

95.  Preliminary  Examination. — The  right  of  the  state  to 
introduce  evidence  at  a  preliminary  examination  can 
not  be  defeated  by  the  accused  waiving  an  examina- 
tion.   The  State  v.  Pigg 481,  483 

96.  Public  Records.— See  Nos.  7,  15,  103,  104. 

97.  Refusal  of  Witness  to  Testify. — A  witness  who  re- 
fuses, when  ordered  by  the  .court,  to  answer  a  perti- 
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nent  question  concerning  a  matter  hems  investigated 
is  guilty  of  contempt,  for  which  he  may  oe  summarily 
fined.    In  re  Hanson 783 

98.  Where  a  witness  is  guilty  of  contempt  and  is 

fined,  and  refuses  to  pay  the  fine  as  ordered,  he  may  be 
committed  to  jail,  there  to  remain  until  such  fine  is 
paid  and  the  question  answered.    Id 783 

99.  Secondary. — ^Where  a  party  refused  to  produce  writ- 
ten agreements  in  his  possession  copies  of  such  agree- 
ments were  properly  received  in  evidence.  Cooley  v. 
Gilliam    278,  283 

100.  Specific  Performance. — Clear  and  satisfactory  proof 
should  be  required  to  take  the  case  of  a  parol  contract 
for  the  conveyance  of  land  out  of  the  operation  of  the 
statute  of  frauds.     Wooddell  v.  Allbrecht 736 

101.  But  where  the  findings  are  sui)ported  by  com- 
petent and  substantial  testimonv  it  ^11  be  presumed 
that  the  district  court  applied  the  proper  test  in 
weighing  the  evidence  and  finding  the  facts.    Id 786 

102.  Speed  of  a  Train. — A  witness  should  have  be«i  al- 
lowed to  give  his  opinion  as  to  the  rate  of  speed  at 
which  a  train  was  running.    Johnson  v.  Railroad  Co.,  465 

103.  Tax-sale  Proceedings. — ^Where  the  owner  of  a  lost 
tax  deed  recorded  nearlv  fifteen  years  brought  eject- 
ment, and;  the  public  records  mtving  been  burned, 
made  a  prima  fade  case  under  a  special  statute  apply- 
ing to  such  records,  it  was  proper  for  defendant  to  in- 
troduce the  tax  proceedings  to  defeat  the  deed.    Salter 

V.  Corbett   327 

104.  The  rule  relating  to  ancient  records  has  no 

application  to  such  tax  proceedings.    Id. 327,  331 

105.  Transactions  Had  witli  Deceased  Persons. — Plain- 
tifTs  testimony  concerning  transactions  with  the  de- 
ceased was  improper,  but  as  the  same  facts  were 
shown  by  other  testimony  and  were  not  contradicted 

the  error  was  immaterial.    Heery  v.  Reedi 380,  382 

106.  The  statute  relating  to  testimony  concerning 

transactions  had  with  deceased  persons  did  not  render 
inadmissible  a  letter  written  by  a  decedent  to  the 
plaintiff.    Garten  v.  Trohridge 726 

107.  Trial  to  the  Court.— See  No.  34. 

108.  Uncontradicted. — The  jury  are  not  required  to  be- 
lieve uncontradicted  testimony.    Reeves  v,  Brovm 296 

109.  Undue  Influence.— A  finding  that  a  deed  was  not 
procured  by  undue  influence  was  final,  the  evidence 
having  been  oral  and  conflicting.    Stone  v.  Tovmsend,  697 

110.  An  instruction  stating  when  the  jury  might 

infer  that  the  execution  of  a  deed  was  procured  by  un- 
due influence  held  erroneous.    Blodgett  v.  Yocum, . . .  644 

111.  In  a  suit  to  set  aside  a  will  on  the  ground 

that  its  execution  had  been  procured  by  undue  influ- 
ence a  demurrer  to.  the  plaintiff's  evidence  was  im- 
properly sustained.    Kerr  v,  Kerr 83 
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112.  Unlawful  Violence. — Members  of  a  charivari  party 
who  forcibly  took  a  bride  and  groom  in  a  wagon  and 
hauled  them  around  town  were  engaged  in  an  act  of 
unlawful  violence.    Chmryvale  v.  Hawman 170 

118.  Validity  of  School-land  Forfeiture.— See  Nos.  63- 

71. 

114.  Value  of  Goods — Purchase-price. — Where  defendant 
failed  to  perform  an  agn'eement  to  furnish  a  buyer  at 
a  certain  sum  for  a  half  interest  in  a  stock  of  goods 
he  traded  to  the  plaintiff,  and  the  latter  sold  the  half 
interest  at  auction,  the  amount  received  was  evidence 
of  the  value  of  such  half  interest,  but  defendant  had 
the  right  to  show  that  such  value  was  greater  than 
the  amount  received.    George  v.  Lane 94 

115.  Value  of  Money — Larceny. — In  a  prosecution  for 
the  larceny  of  certain  United  States  treasury  notes 
and  national  bank  notes,  where  the  particular  bills 
which  it  was  claimed  were  stolen  are  offered  in  evi- 
dence, proof  of  their  value  is  unnecessary.    The  State 

V.  Pigg 481,  488 

116.  Variance. — A  claimed  variance  in  the  allegations  and 
proof  as  to  the  name  of  the  bank  that  was  a  county 
depositary  not  sustained.    The  State  v.  Bowman 476 

117.  In  an  information  charging  larceny  the  title 

to  the  property  may  be  laid  either  in  the  owner  or  the 
person  in  whose  possession  it  was  when  it  was  taken, 
even  though  that  person  had  stolen  it  from  some  one 
else.     The  State  v.  Pigg 482,  488 

118.  In  a  prosecution  for  criminal  libel  proof  of 

more  words  than  are  set  out  in  the  information  will 
not  constitute  a  fatal  variance  where  they  do  not 
alter  the  sense  of  those  pleaded.    The  State  v,  Lund, .  240 

119.  Under  an  allegation  that  the  defendant  pub- 
lished a  charge  that  a  woman  was  unchaste,  proof 
that  the  charge  was  of  unchastity  during  a  certain 
period  does  not  constitute  a  fatal  variance.    Id 240 

120.  In  an  action  by  option-holders  against  their 

agent  for  profits  fraudulently  secured  in  making  a 
sale  for  them  to  a  third  party  it  is  not  necessary  to 
allege  or  prove  that  the  option-holders  were  equitable 
owners  of  the  land,  and  an  all^^ation  to  that  effect 
may  be  disregarded.    Krhut  v.  Pharea 616 

121.  Verified  Petition. — A  verified  petition  was  evidence 
of  equal  standing  with  an  affidavit  upon  a  hearing. 
Cooper  V,  Goodland 128 

122.  View  of  Animals  on  the  Track. — ^Where  there  was 
evidence  that  the  eng^ineer  of  a  train  running  forty- 
five  miles  an  hour  must  have  seen  horses  on  the  track 
a  quarter  of  a  mile  away,  if  they  were  then  on  the 
track,  a  finding  that  he  did  see  them  at  this  distance 
is  supported  by  testimonv  that  the  appearance  of 
manure  and  the  tracks  of  horses  between  the  rails  in- 
dicated that  they  had  stood  for  some  time  at  the  point 
where  they  were  struck.    Railroad  Co.  v,  Thistler, . . .  688 

65—80  KAN. 
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EVIDENCE — Continued: 

128.  WatercMTM.— The  findrngs  of  fact  held  «o  show  the 

nonexistence  of  a  watercourse.    Paola  v.  Oarman. . . .  702 

124.  Weigrfat.— (tSee,  also,  Nos.  67-71,  100,.  101,  114.)  The 
jury  are  not  required  to  beliefve  uncontradicted  testi- 
mony.   Reeves  v.  Brown £96 

126.  A  claim  that  a  juror  after  being  impaneled 

made  statements  indicatmg  a  hostile  opinion  against 
the  defendant  was  decided  adversdy  on  the  motion  for 
a  new  trial,  and  the  finding  was  conclusive.  The 
State  V,  Basenett 898,  405 

126. A  finding  that  defendant  had  notice  of  a 

pending  action  was  sustained  l^  evidence.  Erath  v. 
Glenn. 795 

127.  A  finding  that  a  defendant  served  by  publica- 

ti<m  did  not  have  actual  notice  of  the  pendency  of  the 
action  in  time  to  defend  hdd  conclusive  on  review. 

Id 788 

128.  A  finding  that  a  deed  was  not  procured  by 

undue  influence  was  final,  the  evidence  naving  been 
oral  and  conflicting.    Stone  v.  Towneend 697 

129.  A  finding  that  the  grantee  in  a  tax  deed  was 

not  the  agent  of  the  owner  and  charged  with  the  dut^ 
of  paying  the  tax  held  conclusive,  on  review.    Morru 

V.  Morris 184 

180.  In  a  trial  to  the  court  the  rule  relating  to  de- 
murrers to  the  evidence  is  the  same  as  in  jury  trials. 
Kerr  v.  Kerr. . » 88 

EXCESSIVE  DAMAGES— See  "Damages." 

EXECUTIONS: 

1.  Collection  of  Alimony. — Where  alimony  is  ordered 
to  be  paid  in  instalmoits,  and  nothing  is  said  as  to 
the  manner  of  collection,  the  fair  inference  is  tiiat 
the  court  intends  the  order  to  be  enforced,  not  by  lien 
and  execution,  but  by  attachment  for  contempt  if 
payment  is  not  made.    Scott  v.  Scott 491 

2.  Single  Execution — Two  Judgments. — An  execution 
upon  two  separate  judgments,  issued  on  a  single 
paper,  was  not  absolutely  void,  and  it  sufficiently  id^i- 
tified  the  two  judgments  to  prevent  their  becoming 
dormant  for  five  years.    Dugan  v.  Harman 802 

3.  Void  Judgment. — Where  an  execution  was  levied 
upon  personal  property  under  a  void  judgmait  the 
failure  of  the  owner,  who  knew  of  the  siale,  to  attend 
and  warn  purchasers  did  not  estop  him  recovering 
from  the  purchaser  at  the  sale  the  value  of  the  prop- 
erty converted.    Schott  v.  Linacott 586 

4.  A  sale  of  personal  property,  made  under  an 

execution  issued  upon  a  void  judgment,  conveys  no 
title  to  the  purchaser.    Id 586 

EXECUTORS  AND  ADMINISTRATORS: 

1.  Attorney's  Fees. — An  attorney  has  no  claim  enforce- 
able directly  against  an  estate  for  services  rendered 
against  the  administrator,  as  such.  Brown  v.  Q%tinton,    44 
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EXECUTORS  AND  ADMINISTRATORS— Continued: 

2. The  administrator  is  individually  liable  for 

such  services,  and  may  be  reimbursed  out  of  the  estate. 
Id.  44 

3.  A  petition  to  recover  attorney's  fees  held  to 

state  a  cause  of  action  affainst  an  administratrix  as 
an  hidividual,  although  she  was  referred  to  as  "an 
administratrix.''    Id 44 

4.  Bond— Liability  of  Surety.— Sm  No.  11. 

5.  Claims  Against  EsUtes.— (See,  also,  Nos.  18-22.) 
The  constitutional  provision  relating  to  benevolent  in- 
stitutions to  be  supported  by  the  state  does  not  pre- 
vent legislation  making  the  estates  of  persons  com- 
mitted to  the  state  hospital  for  the  insane  liable  for 
the  cost  of  their  maintenance.  Kais&r  v.  The 
State    364,  866 

6. Nor  is  such  legislation  in  conflict  with  the  con- 
stitutional provision  requiring  uniformity  and  equality 
in  ^e  rate  of  taxation.    Id 364,  871 

7. Under  the  statute  providing  when  a  guardian 

shall  pay  out  of  his  ward's  estate  for  maintenance  at 
the  state  hospital,  upon  a  patient's  death  in  such  hos- 
pital the  state  may  recover  from  his  administrator  the 
cost  of  his  maintenance  for  anv  period  during  v^ich 
the  patient  had  means  not  needed  to  support  any  one 
dependent  upon  him.    Id, 364,  872 

8.  The  rule  is  not  altered  b^  the  fact  that  the 

form  of  commitment  prescribed  directing  the  patient 
to  be  received  and  maintained  at  the  expense  of  the 
countv  or  the  guardian  was  changed  in  a  revision  to 

read  ''at  the  expense  of  the  stateJ'    Id, 364,  875 

9. A  finding  by  the  probate  court  that  one  ad- 
judged insane  was  without  means  of  support  and 
should  be  maintained  at  the  cost  of  the  state  was  not 
an  adjudication  against  the  state's  contention  that 
after  the  death  of  such  person  his  estate  should  pav 
the  cost  of  his  maintenance  at  the  state  hospital. 
Id,    364,  376 

10. An  oral  agreement  by  plaintiff  to  live  with 

and  work  for  defendant's  decedent  until  his  death, 
when  she  was  to  receive  his  property,  was  enforceable. 
He4ry  v.  Reed , 880,  384 

11. Where  an  administrator  died  and  his  suc- 
cessor obtained  a  judgment  in  the  district  court 
against  his  administrator,  which  was  presented,  al- 
lowed and  classified  by  the  probate  court,  an  order 
upon  his  administrator  to  pay  was  not  a. condition  pre- 
cedoit  to  recovery  against  the  sureties  on  his  bond. 
ToffUr  V.  Keeinger 649» 

12.  In  a  proceeding  to  sell  real  estate  to  pay  debts 

of  a  decedent  the  allowance  of  a  claim  against  the 
representative  by  a  court  having  jurisdiction  is  prima 
facie  evidence  against  heirs  or  devisees  of  its  validity 
and  due  presentation.    Thomas  v,  WiUiams 633,  687 

18. This  is  true  of  an  order  made  by  a  court  of 

another  state.     Id, 633,  689' 
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14. The  statute  does  not  require  d^nands  against 

estates  to  be  exhibited  or  established  within  three 
years  after  the  qualification  of  the  represaitative — 
merely  that  a  proceeding  to  that  end  shall  be  began. 
Id.  640 

15.  Parties. — It  was  not  error  to  deny  a  motion  to  strike 
an  amended  petition  from  the  files  because  the  title 
of  administrator  had  been  substituted  for  Uiat  of 
guardian.    Cooley  v.  Gilliam 282 

16.  Release  ef  Mortgages. — A  release  of  a  mortgage  of 
record  by  an  executor  held  insutticient  because  not 
accompanied  by  a  certificate  of  his  appointment. 
Bullock  V.  Kendall 791 

17.  Renunciation  of  Will  by  Widow. — ^Where  a  widow 
renounced  a  will  and  elected  to  take  under  the  statute, 
leaving  the  estate  in  such  a  condition  that  the  remain- 
ing provisions  of  the  will  could  not  be  enforced  con- 
sistently with  the  testator's  intention,  they  were  dis- 
regarded and  the  whole  estate  distributed  according  to 

the  statute.    Fennell  v.  Fennell 780 

18.  Sale  of  Real  Estate  to  Pay  Debts.— ^The  general 
five-year  statute  of  limitation  has  no  application  to  a 
proceeding  in  the  probate  court  by  an  executor  for  the 
sale  of  real  estate  to  pay  debts  of  the  testator. 
Thomas  v.  Williams 632,  684 

19.  Such  litigation  is  not  an  action,  but  a  special 

proceeding  or  a  part  of  a  special  proceeding.    Id.. . . .  634 

20.  There  being  no  statute  of  limitation  relating 

to  the  matter,  such  a  proceeding  can  be  maintained 
only  if  begun  within  a  reasonable  time.    Id 632,  684 

21.  A  delay  of  six  years  by  a  foreign  adminis- 
trator was  not  unreasonable,  it  bein^  occasioned  by 
the  pendency  of  litigation  to  determme  the  validity 
and  amount  of  such  indebtedness.    Id. 632,  685 

22.  One  who  buys  land  in  this  state  from  the  de- 
visees, seven  years  after  the  death  of  the  testator, 
while  a  resident  of  another  state,  is  not  an  innocent 
purchaser  against  proceedings  to  subject  it  to  the 
payment  of  debts  of  the  estate.    Id 633,  640 

28.  Testimony  of  Transactions  Had  with  Decedent. — 
See  "Evidence." 

EXECUTORY  AGREEMENTS— See  "Contracts." 

EXPRESS  COMPANIES: 

1.  License-tax. — A  tax  may  be  imposed  upon  the  busi- 
ness done  within  the  state  although  the  express  com- 
pany in  carrying  the  packages  from  one  point  to  an- 
other within  the  state  passes  for  a  short  distance  over 

the  soil  of  another  state.    Leavenworth  v.  Etving,  58,     62 

2.  If  a  small  but  separable  and  definite  part  of 

the  business  is  domestic  the  express  company  can  not 
escape  payment  of  the  state  tax  imposed  on  that  part. 

Id.    . .  .V. 58,    64 

3.  An  occupation  tax  imposed  on  express  com- 
panies, under  an  ordinance  expressly  providing  that  it 
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EXPRESS  COMPANIES— Continued: 

shall  only  apply  to  domestic  business  and  never  to 
interstate  business,  is  not  a  res^ulation  of  interstate 

commerce.     Id 58,    66 

4. The  legislature  has  authorized  certain  cities 

to  impose  a  license-tax  on  the  domestic  business  of  ex- 
press companies.    Id 58,    66 

EXTORTION— See  "False  Imprisonment,"  2. 

EXTRA  WORK— See  "Contracts." 

EXTRINSIC  EVIDENCE— See  "Evidence,"  84-86. 

P. 

FALSE  IMPRISONMENT: 

1.  Damages. — The  amount  extorted  by  the  use  of  a 
criminal  warrant  to  collect  a  debt  is  not  necessarily 
the  only  item  of  damage.    McClenny  v.  Inverarity, . . .  572 

2.  Extortion  of  Money. — An  officer  is  protected  by 
valid  process  when  he  uses  it  for  a  legitimate  purpose 
in  executing  its  mandate,  but  it  is  not  a  protection  for 
the  extortion  of  money  or  other  abuses.    Id. 569 

FEES  AND  SALARIES: 

1.  Attorneys. — A  petition  to  recover  attorney's  fees 
held  to  state  a  cause  of  action  against  an  adminis- 
tratrix as  an  individual,  although  she  was  referred  to 
as  "an  administratrix."    Brown  v.  Quinton 44 

2. An  attorney  has  no  claim  enforceable  directly 

against  an  estate  for  services  rendered  against  the 
administrator,  as  such.    Id 44 

8.  The  administrator  is  individually  liable  for 

such  services,  and  may  be  reimbursed  out  of  the  es- 
tate.   Id 44 

4.  The  maker  of  a  note  who  had   a  defense 

against  the  payee  was  entitled  to  recover  from  the 
payee  the  amount  he  had  been  compelled  to  pay  an 
innocent  purchaser,  including  the  costs  and  his  attor- 
ney's fees  in  the  action  brought  by  the  indorsee. 
Bourke  v,  Spaight 887 

5.  The  statute  providing  for  abating  liquor  nui- 
sances and  authorizing  the  court  in  awarding  judg- 
ment for  plaintiff  to  allow  as  costs  an  attomey^s  fee 
for  plaintiff's  attorney  is  not  repugnant  to  the  consti- 
tutional guaranty  of  equal  protection  of  the  law. 
Fritz  V,  The  State 168 

6.  City  Employees  —  Payment  by  Saloon-keepers. — 
See  "Contempt,"  1-4. 

7.  Hunters*  Licenses.  —  Fees  for  hunters'  licenses  be- 
long wholly  to  the  state,  and  the  county  clerk  and 
county  treasurer  are  merely  agents  of  the  state  for 
their  collection  and  remittance.    The  State  v,  Holcomb,  248 

8.  Judges  of  District  Courts. — The  district  judges  in 
office  when  the  act  of  1907  requiring  the  judges  of 
certain  districts  to  act  as  jury  commissioners  and 
g^iving  them  an  increase  of  salary  took  effect  were 
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obliged  to  render  the  increased  service  without  in- 
creased  compensation   for   the   remainder   of  their 

terms.    Moore  v.  Nation 678 

9.  The  duties  prescribed  by  the  act  of  1907  re- 

ouirinff  the  district  judge  in  certain  counties  to  per- 
zorm  the  duties  of  jury  commissioner  are  not  admmis- 
trative  in  character  and  fall  within  the  scope  of  his 
office.    Id, 672 

10.  Such  duties  do  not  appertain  to  another  offioe 

within  the  meaning  of  the  constitutional  provisioii 
forbidding  a  judge  of  a  district  court  to  hold  any 
other  office  of  profit  or  trust    Id 672 

11.  Public  Officers— New  Duties. — ^When  a  public  official 
takes  office  he  undertakes  to  perform  all  its  duties, 
although  some  of  them  may  be  called  into  activity  for 
the  first  time  by  legislation  occurring  after  he  enters 
upon  his  term.    Id 672 

12. In  such  an  event  he  must  perform  the  in- 
creased service  without  increased  compensation,  un- 
less the  l^slature  has  the  power  and  sees  fit  to  grant 
him  additional  pay.    Id 672 

FINDINGS: 

ConelusiveneBs    on     review. — See    "Practicb.    Suprbmb    Court." 

8ft-39. 
ConsisUnoy. — 8m  "Jury  and  Jurors/'  19,  20.  28,  24. 
Included  in  the  general  findinfft. — See  "Judqmbnts,"  18. 
Reeordins — necessity  for  dminase-diteh. — See  **I>raina<»- 

DITCUBS,"  6. 

PINES  — See  "Intoxicating  Liquors,"  3-6,  9-12;  "CoN- 
TEMPT,**  7,  8. 

FIRE — See  "Insurance";  "Railroads,"  10,  IL 
PLOATING-LIEN  STATUTE— See  "Taxation." 
FLOODS — See  "Waters  and  Watercourses,"  6. 

FORCIBLE  ENTRY  AND  DETAINER: 

1.  Defenses. — In  an  action  of  forciMe  entry  and  de- 
tainer by  the  lessee  of  a  corporation  to  recover  pos- 
session of  the  leased  property,  a  defendant  whose  right 
of  occupancy  has  expired  can  not  question  the  power 
of  the  corporation  to  execute  the  lease.  Keuey  v. 
Famey   145 

2.  The  fact  that  he  is  a  stockholder  gives  him  no 

right  to  raise  the  question  of  idtra  vires  in  a  proceed- 
ing of  that  character.    Id 145 

FORECLOSURE — See   "M(«tgages";    "Intoxicating   Li- 
quors," 9-11;  "Mechanic's  Lien." 

FOREIGN  CORPORATIONS— See  "CoRPORATiONa" 

FOREIGN    REPRESENTATIVE— See    "Executors    and 
Administrators,"  12,  13. 

FORFEITURE— See  "Agency,"  5;  "Contracts";  "Ofpicb 
AND  Officers";  "Schools  and  School-land." 

FORGERY— See  "Criminal  Law." 
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FRATERNAL  INSURANCE— See  "Insubancb." 

FRAUD: 

1.  A|:eiit.^ — Where  an  agent  purchased  at  a  tax  sale  and 
fraudulently  took  the  deed  in  his  own  name)  an  action 
against  an  innocent  purchaser  was  barred  two  years 
after  the  principal  learned  of  the  agent's  misconduct. 
Morris  v.  Gregory 626,  629 

2.  Evidence  held  to  show  that  a  principal  had 

notice  of  the  fraudulent  misconduct  of  his  agent  more 
than  two  years  before  the  action  was  begun.    Id,,  626,  629 

3.  Where  an  agent  fraudulently  took  a  tax  deed 

in  his  own  name  and  conveyed  to  an  innocent  pur- 
chaser, the  deed  being  fair  on  its  face  and  having 
been  recorded  five  years,  action  by  the  principal 
against  sudi  purchaser  was  barred  in   five  years. 

rd. 626,  681 


The  principal  or  his  assiemee  was  not  in  a  po- 


sition to  insist  that  the  purchase  at  the  sale  was  the 
equivalent  of  the  pasrment  of  taxes.    Id 626,  681 

5.  In  an  action  by  option-holders  against  their 

agent  for  profits  fraudulently  secured  in  making  a 
sale  for  them  to  a  third  party  it  is  not  necessary  to 
allege  or  prove  that  the  option-holders  were  equitable 
owners  of  the  land,  and  an  allegation  to  that  effect 
may  be  disregarded.    Krhut  v,  Phares 616 

6. If  by  suppressing  the  truth  and  misrepresent- 
ing the  facts  an  agent  to  sell  land  for  option-holders 
obtain  a  relinquishment  of  t^  ontioB,  effect  a  sale, 
and  secure  to  himself  the  profits,  he  forfeits  his  com- 
mission.   Id,  616 

7.  Where  a  principal  and  surety  borrowed  mon^ 

for  a  third  party,  who  gave  the  principal  a  real-estate 
mortgage  to  secure  the  loan,  and  the  surety  sued  in 
the  principal's  name  to  foreclose  the  mortgage  but 
took  the  sheriff's  deed  in  his  own  name  and  offered  to 
vest  title  in  the  principal  if  he  would  pay  the  loan, 
which  he  refused  to  do  and  the  surety  paid  it,  a  judg- 
ment refusing  to  declare  a  resulting  trust  and  order 
a  conveyance  of  the  title  to  the  principal  affirmed. 
Shup  V.  Moon. ! 498 

8.  Alteration  of  a  Note. — The  evidence  held  not  to  jus- 
tify a  finding  that  a  purchaser  of  a  negotiable  note 
had  notice  of  a  defense.    Martindale  v.  Stotler 87 

9.  Conveyance  —  Resulting  Trust. — A  petition  to  es- 
tablish a  resulting  trust  is  demurrable  if  it  does  not 
allege  an  agreement  without  fraudulent  intent  that 
the  grantee  was  to  hold  the  land  for  the  plaintiff. 
Garten  v.  Trobridge 728 

10.  Deduction  from  Weiglit  of  Grain  Sold.— See  'Hi^RlM- 
INAL  Law,"  29,  80. 

11.  Evidence. — The  de^ee  of  proof  necessary  to  over- 
come the  presumntion  of  nonesty  and  establish  a 
charge  of  miud  stated.    Tanton  v.  Martin 22,    24 

12.  Judgment  Obtained  by  Perjury. — One  against  whom 
a  judgment  was  obtained  by  the  perjury  of  the  ad- 
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verse  party  can  not,  while  the  judgment  remains  in 
force,  maintain  an  action  against  such  adverse  party 
for  damages  suffered  because  of  such  perjury.  Hor- 
ner V,  Schinstock 186 

13.  Misrepresentations.  —  One  who  was  induced  by 
fraudulent  misrepresentations  as  to  the  contents  of  a 
written  contract  to  sign  it  without  reading  it  was  not 
bound  thereby.    Tanton  v.  Martin 22 

14. Where  the  relations  between  the  parties  are 

contractual,  and  not  confidential,  it  is  generally  tlie 
duty  of  the  party  to  whom  the  statement  is  made  to 
ascertain  the  truth,  if  he  has  available  means.  Rail- 
way Co,  V.  Coltrane 827 

15.  Courts  will  not,  upon  conflicting  or  uncertain 

evidence  of  fraud  or  mistake,  lightly  disturb  agree- 
ments made  in  settlement  of  claims.    Id 825 

16.  A  written  contract  can  always  be  explained  or 

impeached  by  parol  testimony,  and  should  not  be  per- 
mitted to  stand  where  it  is  shown  to  have  been  ob- 
tained by  fraud.    Id 825 

17.  Where  plaintiff  signed  a  receipt  acknowledg- 
ing pasrment  of  all  demands  for  services  rendered  un- 
der a  contract  the  evidence  justified  a  finding  that  she 
was  fraudulently  induced  to  sign  it  in  ignorance  of 
its  purport,  and  she  was  not  prevented  from  recover- 
ing a  balance  due.    Heery  v.  Keed 381,  886 

18.  Oral  Agreement.  —  Under  the  circumstances,  as 
against  a  claim  of  want  of  mutuality  in  the  oblii^- 

.  tion  and  remedy  of  the  parties,  specific  performance 
of  an  oral  agreement  to  make  a  mineral  lease  was 
proper.    Zelleken  v.  Lynch 746 

19.  Clear  and  satisfactory  proof  should  be  re- 
quired to  take  the  case  of  a  parol  contract  for  the 
conveyance  of  land  out  of  the  operation  of  the  statute 

of  frauds.    Wooddell  v,  Allbreeht 786 

20.  But  where  the  findings  are  supported  by  com- 
petent and  substantial  testimony  it  will  be  presumed 
that  the  district  court  applied  the  proper  test  in 
weighing  the  evidence  and  finding  the  facts.    Id 786 

21. An  oral  agreement  by  plaintiff  to  live  with 

and  work  for  defendant's  decedent  until  his  death, 
when  she  was  to  receive  his  property,  was  enforceable, 
Heery  v.  Reed 380,  884 

22.  Promise  in  Writing. — The  acceptance  by  the  grantee 
of  a  deed  in  which  he  "assumes  and  agrees  to  pay"  a 
mortgage  described  makes  a  contract  in  writing  ob- 
ligating him  to  pay  the  mortgage.  Hendricks  v. 
Brooks 1 

23. A  subsequent  conveyance  of  the  land  by  the 

grantee  is  conclusive  evidence  of  his  acceptance  of  the 
deed  and  the  contract  contained  therein.    Id 1 

24.  Purchaser. — One  who  purchased  land  did  so  in  good 
faith.    Skup  V.  Moon. 498,  504 
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FRAUD — Continued  : 

25. Whether  a  purchaser  at  a  foreclosure  sale 

was  guilty  of  bad   faith  was   a   question   of  fact. 

Id 498,  604 

26.  Undue  Influence. — ^A  person  of  sound  mind  who  is 
not  unduly  influenced  may  make  such  disposition  of 
his  property  as  he  desires,  wititiout  regard  to  its  fair- 
ness or  unfairness.    Blodgett  v.  Yocum. . . : 644 

27.  An  instruction  stating  when  the  jury  might 

infer  that  the  execution  of  a  deed  was  procured  by  un- 
due influence  held  erroneous.    Id 644 

28. In  a  suit  to  set  aside  a  will  on  the  ground 

that  its  execution  had  been  procured  bv  undue  influ- 
ence a  demurrer  to  the  plamtifTs  evidence  was  im- 
properly sustained.    Kerr  v.  Kerr 8S^ 

29. A  finding  that  a  deed  was  not  procured  by  un- 
due influence  was  final,  the  evidence  having  been  oral 
and  conflicting.    Stone  v.  Tovmsend 697 

80.  Wrongful  Dispossession. — Where,  after  a  lease  was 
given  by  the  holder  of  a  five-year  old  tax  deed  good 
upon  its  face,  the  patent  and  the  tax  titles  became 
united  in  a  stranger,  and  the  lessee's  assignee  had  at- 
torned to  the  grantee,  the  lessee  was  entitled  to  avail 
himself  of  the  protection  afforded  by  section  141  of 
the  tax  law  in  defense  of  claims  made  upon  him  by 
such  grantee.    MiUikin  v,  Lockwood 600 

FUTURE  PAIN  AND  SUFFERING— See  "Damages." 

G. 
GARNISHMENT: 

1.  Priority  of  Liens. — Laborers  held  not  entitled  to  a 
lien  upon  a  fund  due  their  employer  superior  to  that 
obtained  by  another  creditor  by  garnishee  process. 
Young  v.  Shockey 7^ 

GAS  LEASE — See  "Mines  and  Minerals." 

GOVERNMENT— COMMISSION  PLAN— See  "Cities  and 
City  Officers,"  5-8. 

GRAIN— See  "Sales,"  25,  26. 

GUARANTY — See  "Suretyship  and  Guaranty." 

GUARDIAN — See  "Insane  Persons";  "Parties,"  20. 

H. 

HEARING— See  "Evidence,"  41,  42. 

HEIRS — See  "Evidence,"  2;  "Practice,  Probate  Court," 
3,  4;  "Sales,"  23. 

HIGH  SCHOOLS — See  "Schools  and  School-lands,"  1-3. 

HIGHWAYS: 

1.  Automobiles— Rights  and  Duties  of  Drivers.— The 

rights  and  duties  of  one  driving  an  automobile  upon  a 
public  highway  stated.    McDonald  v.  Yoder 25 


Digitized  by  LjOOQ IC 


«74     SUPREME  COURT  OF  KANSAS. 

HIGHWAYS— Continued  : 

2* If  att  accident  result  he  will  be  conektsively  ^ 

presumed  to  have  seen  what  he  sfeoutd  or  could  kaye 
seen  in  the  performance  of  his  duty.    Id 25 

3.  EstablislMiettt— Location. — The  evidence  held  to  jus- 
tify a  findings  that  tiie  intentian  in  laying  out  a  hi|di- 
way  was  that  it  should  be  located  as  marind  out  oy 
the  surveyors,  and  not  tiiat  it  should  acaetl^y  foUow  the 
sectioii^line»   Bradc  v.  O^is, 483 

4.  Injury  to  Tntveler.  —  dae  ''PmaoNAL  iNJinun/' 
19-23. 

5.  N«4ke  to  Work.— See  'HilRiMiNAL  Law/'  81. 

HOMESTEADS  AND  EXEMPTIONS: 

1.  Abandonment. — The  agreed  facts  held  not  to  show  a 
loss  of  the  homestead  right.    Shattuck  v.  Weaver 82 

HOMICIDE— Stee  '-Criminal  Law." 

HUNTERS'  LICENSES— See  "Fees  and  Salaries." 

HUSBAND  AND  WIFE: 

1.  Divorce  and  Alimony. — Where  alimony  is  ordered 
to  be  paid  in  instalments,  and  nothing  is  said  as  to 
the  manner  of  collection,  the  fair  inference  is  that  the 
court  intends  the  order  to  be  enforced,  not  bv  lien  and 
execution,  but  by  attachment  for  contempt  if  payment 
is  not  made.    Scott  v,  Scott 491 

2. An  allowance  of  perman^it  alimony  payable 

in  instalments  does  not  create  a  lien  on  any  property 
of  the  husband  unless  the  record  affirmatively  discloses 
that  the  court  intended  it  to  have  that  effect.    IcL 489 

8.  Divorce  Refused — Division  of  Property. — The  par- 
ties to  a  divorce  suit  having  been  found  to  be  in  eqiuil 
wrong,  the  trial  court  held  not  to  have  abused  its  dis- 
cretion in  dividing  the  property.  Rullman  v^  RttU- 
man 691 

4.  Homesteads. — The  agreed  facts  held  not  to  show  a 
loss  of  the  homestead  right.    Shatfuck  v.  Weaver. ...     82 

5.  Publication  Service.— See  "Process,"  14. 

6.  Wills.— See  "Wills." 

I. 

IDEM  SONANS—See  "Notice,"  29. 

IMMATERIAL  ERROR— See  "Practice,  Supreme  Coxjrt." 

IMPLIED  CONTRACT— See  "Contracts." 

IMPROVEMENTS— See  "Liens  and  Lien-holders,"  9-11; 
"Taxation,"  9;  "Mines  and  Minerals,"  7;  "Drain- 
age-ditches." 

INDEPENDENT  CONTRACTOR— See  "Contracts." 

INDUCEMENT— See  "Pleadings." 

INFANTS — See  "Parent  and  Child."  i 

INFORMATION— See  "Criminal  Law." 
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INJUNCTION:     - 

1.  City  Warrants^Tedinfcal  ^rmm4^t~^udgment  af- 
firmed refusing  an  injunction  against  ci^  warrants 

on  technical  grounds.    The  StaU  v.  Grainfield 698 

2.  Jury  Trial. — In  an  action  to  settle  disputed  questions 
of  title  to  real  estate  and  recover  possession  either 
party  is  entitled  to  a  jury  trial  as  a  matter  of  rights 
regardless  of  the  fbrm  of  the  action.  Atkinaan  v. 
Crowe 161 

^.  Mill-dam — Overflow  of  Land. — In  a  suit  to  abate  the 
wrongful  raising  and  maintaining  of  a  mill-dam  the 
petition  need  not  chaige  that  defendant  did  not  g^ 
tain  the  right  to  flood  plaintifiTs  land  by  virtue  of 
proceedings  under  the  mill-dam  act.  Bingman  v. 
WMmr. 617 

4.  If  such  right  has  be«i  so  acquired  it  is  a  mat- 
ter of  dafoise.    Id 617 

^. A  mandatory  injunction  to  reduce  a  mill-dam 

to  its  former  height  and  perpetually  restraining  its 
erection  or  maintenance  at  a  greater  height  than  fbr- 
meriy  did  not  have  the  efl^Bct  of  debarring  defendant 
from  proceeding  legally  to  raise  the  height  of  the 
dam.    Id,  620 

'6.  —  Where  a  prescriptive  right  had  been  perfected 

it  was  not  lost  by  an  interruption  in  its  exercise. 
Whitehair  v.  Brawn 298 

"7.  There  was  no  presumption  that  a  dam  had 

been  erected  under  the  mill-dam  act.    Id 800 

^.  Where  a  dam  across  a  stream  has  been  main- 
tained for  fifteen  years  the  rieht  to  its  continued 
maintenance  can  not  ordinarily  be  assailed  by  upper 
riparian  landowners.     Id, 297 

9.  Where  a  prescriptive  right  to  maintain  a  dam 

has  been  acquired  a  showing  that  a  riparian  owner's 
land  has  recently  been  temporarily  flooded  to  a 
greater  extent  than  ever  before  does  not  necessarily 
entitle  him  to  an  injunction  against  it.  What  must 
be  shown  stated.    Id 297 

10.  A  prescriptive  right  to  maintain  a  dam  is  not 

affected  by  the  purpose  for  which  the  water-power  is 
employed.    Id, 297 

11.  A  change  of  use  does  not  entitle  a  riparian 

owner  to  an  injunction  unless  it  be  shown  that  the 
change  operates  to  his  prejudice  by  causing  a  greater 
obstruction  to  the  flow.    Id 297 

12.  Obstryction  of  a  Street. — Where  a  street-railway  un- 
necessarily deviates  from  the  authorized  course  in 
laying  its  tracks  an  abutting  property  owner  who 
would  suffer  special  damages  by  such  deviation  may 
object,  and  in  such  a  case  injunction  is  the  proper 
remedy.    Longnecker  v.  Railroad  Co 413,  418 

13. In  this  case  the  plaintiff  suffered  an  injury 

differing  from  the  general  detriment  to  the  public 
Id, 414,  420 

14.  The  right  of  an  abutting  property  owner  to 

the  use  of  the  street  stated.    Id, 414,  420 
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INJUNCTION— Continued  : 

15. He  is  under  no  obligation  to  suffer  any  en- 
croachment upon  his  rights  oy  a  wrong-doer,  and  it 
is  no  defense  that  he  has  another  convenient  access. 
Id. 414,  42S 

16.  A  license  requiring  street-car  tracks  to  coin- 
cide "as  near  as  may  oe"  with  the  center  of  the  streets 
over  which  they  pass  means  as  nearly  as  practicable. 
Id. 413,  417 

17. If  a  street-car  company  acting  under  such  a 

license  depart  from  a  practicable  route  in  the  center 
of  the  street  it  acts  without  authority  and  its  tracks 
constitute  a  continuing  nuisance.    Id 418,  417 

18.  Obstruction   of  Undergrade  Farm   Crossing. — The 

rule  that  questions  of  law  decided  on  the  first  appeal 
are  conclusive  on  a  second  appeal  to  the  same  court 
applied  in  reviewing  a  decree  enjoining  a  railway 
company  from  obstructing  an  undergrade  farm  cross- 
ing.   Railway  Co.  v.  Stone 7 

19.  Obstruction  of  Watercourse. — The  findings  of  fact 
held  to  show  the  nonexistence  of  a  watercourse. 
Paola  V.  Garman 702 

20.  Petition. — (See,  also.  No.  28.)  A  petition  in  injunc- 
tion alleging  that  plaintiff  has  no  adequate  remedy  at 
law  and  will  suffer  irreparable  injury  if  the  injunc- 
tion be  denied,  but  stating  no  facts  from  which  these 
conclusions  reasonably  follow,  fails  to  state  facts  sufii- 
cient  to  constitute  a  cause  of  action.  McKeever  v. 
Buker  201 

21.  Restraining  Order. — An  order  issued  by  the  probate 
judge  in  an  intoxicating  liquor  suit  was  a  restraining 
order  and  not  a  temporary  injunction.  The  State  v. 
Werner 224 

22. In  a  proceeding  to  enjoin  a  liquor  nuisance  a 

restraining  order  may  be  granted  when  the  suit  is  be- 
gun.    Id 222 

23.  If  the  district  judge  be  absent  or  disqualified 

when  an  application  to  enjoin  a  liquor  nuisance  is 
made  the  probate  judge  may  grant  a  temporary  re- 
straining order,  and  the  disobedience  of  such  an  order 
may  be  punished  as  a  contempt.    Id 222 

24.  Riglit  to  a  Review— Clian^e  of  Status  Quo.— Where 

the  trial  court  refuses  an  mj unction  the  right  of  re- 
view is  not  necessarily  defeated  by  the  full  perform- 
ance pending  an  appeal  of  the  act  sought  to  be  en- 
joineo.    Bonnewell  v.  Lowe 769,  770* 

25.  The  court  has  jurisdiction  to  order  the  restora- 
tion of  the  original  status,  if  the  nature  of  the  case  is 
such  that  the  order  can  be  made  effective.    Id 769,  770 

26.  Scope  of  the  Judgment. — See  No.  5. 

27.  Special  Injury. — See  Nos.  12-15. 

28.  Taxation. — A  petition  to  enjoin  a  tax  held  demur- 
rable because  the  only  ground  alleged  was  that  it  was 
illegal — a  mete  conclusion  of  law.    Houser  v.  Smithy  260 
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INJUNCTION— Continued  : 

29. An  order  refusing  to  enjoin  the  collection  of 

a  tax  to  maintain  a  township  drainage-ditch  affirmed. 
Bonnewell  v.  Lowe 769 

80.  Temporary. — (See,  also,  No.  21.)  If  a  temporary 
injunction  contmued  to  be  operative  until  the  final  de- 
cree was  entered,  then  it  became  a  part  of  such  de- 
cree^  and  was  annulled  by  a  reversal  of  the  judgment. 
Atkinson  v,  Crowe 167 

81.  Violation  of  Official  Dutv. — Injunction  b^jr  the  state 
held  to  be  a  proper  remedy  to  prevent  a  violation  of 
duty  by  a  public  officer.    The  State  v.  Lawrence 707 

INNOCENT   PURCHASER  — See  "Sales";   "NEG<mABLB 
Instruments." 

INSANE  PERSONS: 

1.  Cost  of  Maintenance  at  State  Hospital. — A  finding 
.  b^r  the  probate  court  that  one  adjudged  insane  was 
without  means  of  support  and  should  be  maintained  at 
the  cost  of  the  state  was  not  an  adjudication  against 
the  state's  contention  that  after  the  death  of  such  per- 
son his  estate  should  pay  the  cost  of  his  maintenance 
at  the  state  hospital.    Kaiser  v.  The  State 364,  876 

2. Under  the  statute  providing  when  a  guardian 

shall  pay  out  of  his  ward's  estate  for  maintenance  at 
the  state  hospital,  upon*  a  patient's  death  in  such  hos- 
pital the  state  may  recover  from  his  administrator  the 
cost  of  his  maintenance  for  any  period  during  which 
the  patient  had  means  not  needed  to  support  any  one 
dependent  upon  him.    IcL 364,  872 

3.  The  rule  is  not  altered  by  the  fact  that  the 

form  of  commitment  prescribed  directing  the  patient 
to  be  received  and  maintained  at  the  expense  of  the 
county  or  the  guardian  was  changed  in  a  revision  to 
read  ''at  the  expense  of  the  state.^'    Id 364,  876 

4.  The  constitutional  provision  relating  to  be- 
nevolent institutions  to  be  supported  by  the  state  does 
not  prevent  legislation  making  the  estiates  of  persons 
committed  to  the  state  hospiUil  for  the  insane  liable 
for  the  cost  of  their  maintenance.    Id 364,  866 

5.  Nor  is  such  legislation  in  conflict  with  the 

constitutional  provision  recjuiring  imiformity  and 
equality  in  the  rate  of  taxation.    Id 364,  871 

6.  Criminal  Responsibility. — ^Where  a  homicide  was  ad- 
mitted, and  evidence  was  introduced  that  defendant 
had  been  informed  three  months  before  the  killing 
that  his  daughter  had  been  seduced  by  the  deceased,  it 
was  proper  to  instruct  that  the  evidence  could  only  be 
considered  in  determining  defendant's  mental  respon- 
sibility.   The  State  v.  Srmth 470,  471 

7. Under  the  circumstances  the  crime  could  not 

be  reduced  to  manslaughter  by  reason  of  heat  and 
passion  resulting  from  the  report  concerning  defend- 
ant's daughter.    Id. 472 

8. The  rule  relating  to  instructions  on  partial  in- 
sanity in  criminal  trials  stated.  The  State  v, 
Moore    238,  288 
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INSOLVENCY— See  "Sales,"  32,  38. 

INSTRUCTIONS: 

1.  Applicability — Evidence. — An  instructioa  requested, 
although  stating  a  correct  proposition  of  law,  should 
be  refused  if  not  pertinent  to  the  evidence  or  if  it  be 
included  in  substance  in  the  others  given.    T?ie  State 

v.  Lahore 664: 

2.  Calculated  to  Mislead  the  Jury. — The  jury  could  not 
have  been  misled  by  the  instructicm  that  the  cause  of 
action  on  the  note  was  admitted,  which  only  meant 
that  the  execution  of  the  note  was  admitted.    Wiggin 

V.  Dickson 797' 

8.  Considered  as  a  Whole— Specific  Defects. — ^An  in- 
struction or  expressions  in  an  instruction  must  be  con- 
sidered in  connection  with  the  general  charge.    Arkaw- 

sas  City  v.  Payne 865,  866: 

4.  Infmaterial  Error. — ^Where  it  was  questioRed  whether 
one  on  trial  for  a  h<Hnicide  committed  on  a  road  he 
was  assisting  to  work  w^it  there  in  good  faitii  or  with 
the  design  to  provoke  an  altercation  an  instmetion 
was  not  erroneous  because  of  inaccuracy  in  nannng 
the  officers  whose  duty  it  is  to  notify  people  to  work 
the  roads.    The  State  v.  Basenett 408: 

6.  Insanity. — The  rule  relating  to  instructions  on  par- 
tial insanity  in  criminal  trials  stated.     The  State  v. 

'  Moore 233,  288; 

.  6.  Limiting  the  Effect  of  Evidence. — ^Where  a  homicide 
was  admitted,  and  evidence  was  introduced  that  de- 
fendant had  been  informed  three  months  before  the 
killing  that  his  daughter  had  been  seduced  by  the  de- 
ceased, it  was  proper  to  instruct  that  the  evid^ice 
could  only  be  considered  in  determining  defendant's 
mental  responsibility.    The  State  v.  Smith 470,  471: 

7.  Oral  Repetition— instruction  in  Writing.— The  oral 
repetition  of  an  instruction  that  no  inference  of  guilt 
can  be  drawn  from  the  omission  of  the  defendant  to 
testify^  which  was  one  of  the  instructions  properly 
given  m  writing,  is  not  a  material  error,  if  error  at 

all.     The  State  v.  Lahore 664 

8. Defendant  was  not  prejudiced*  by  the  recall  of 

the  jury  and  instructing  than  substantially  as  they 
had  been  instructed.    The  State  v.  Basenett 404 

9.  Requested  Instructions  Given  in  Substance. — (See, 
also.  No.  1.)  In  an  action  to  recover  for  injuries 
caused  by  a  fire  alleged  to  have  been  set  out  by  de- 
foidanVs  engine,  the  refusal  of  instructions  requested 
by  the  defendant  held  not  to  have  been  error.    Smart 

V,  Railway  Co 438 

10.  Request— Estoppel. — A  party  has  no  right  to  com- 
plain of  an  instruction  which  he  requests  the  trial 
court  to  give.    Tanton  v.  Mctrtin 22,    26. 

11.  Request  for  Specific  Instructions  Omitted. — Where 
the  court  instructed  as  to  the  burden  of  proof  and 
fairly  stated  in  graeral. terms  the  law  of  sdf-defense 
its  failure  to  expand  the  instructions  on  self-defense 
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INSTRUCTIONS— Continued:  ^ 

«nd  prefvioiiB  tiireats  by  the  deceased  was  not  error, 
defendant  haying  made  no  re^pmst  for  special  instmc- 
tions.    The  State  v.  Page 889,  891 

12.  Special  Questions.  —  When  necessary,  instructions 
^ould  be  given  whicb  fully  explain  the  questions 
submitted,  so  that  errors  and  misconceptions  may  be 
avoided.    Francis  v.  Brock 107 

INSURANCE: 

1.  Application  and  Policy. — See  Nos.  8-12. 

2.  Change  of  Location  of  Property. — See  Nos.  6,  7. 
8.  Concurrent— Waiver. — See  No.  5. 

4.  Construction  of  Contract.  —  The  rule  requiring  a 
liberal  interpretation  of  the  by-laws  of  a  fraternal 
insurance  order  in  favor  of  tl^  beneficiary  does  not 
require  or  permit  a  strained  construction  of  language 
at  variance  with  its  obvious  meaning.  Urdted  Work- 
men V.  CrandaU 833,  340 

5.  Fire. — ^Where  the  local  ag^it  of  a  fire-insurance  com- 
pany was  informed  that  other  insurance  was  carried 
(m  plaintiff's  property,  by  issuing  the  policy  without 
indorsing  the  consent  of  the  company  a  condition  of 
the  policy  requiring  the  fact  of  concurrent  insurance 
to  be  indorsed  thereon  was  waived.  Hulen  v.  Insur- 
ance  Co 127 

6.  Where  goods  insured  were  removed  to  another 

location  and  the  company's  agent  orally  agreed  to 
transfer  the  policy  the  company  was  boimd  by  the 
acts  of  its  agent,  and  the  failure  to  notify  the  insured 
of  the  increased  premium  or  to  demand  pa3rment 
therefor  was  a  waiver  of  the  higher  rate.    Id 127 

7.  An  agreement  to  reinstate  an  insurance  policy 

after  a  removal  of  the  insured  property  to  anotJier 
location  was  supported  by  a  consideration.    Id. 182 

8.  The  recipient  of  a  fire-insurance  policy  issued 

in  response  to  an  application  made  on  a  blank  fur- 
nished by  the  company  may  assume  that  the  policy 
was  written  on  the  basis  of  the  application,  and  need 
not  read  the  policy  to  see  if  it  conforms  to  the  appli- 
cation.   Insurance  Co,  v,  Darrin 578 

9.  If  such  an  application  be  received  and  retained 

by  the  company,  a  policy  be  writtei  and  delivered,  and 
the  premium  be  paid  by  the  applicant  and  kept  by  the 
company,  a  binding  contract  of  insurance  is  effected 

on  the  basis  of  the  application.    Id 578 

10.  Where  an  application  for  insurance  is  made 

on  a  blank  furnished  by  the  company,  and  through 
inadvertence,  mistake  or  design  a  policy  is  written  on 
a  different  basis  from  that  contained  m  t^e  applica- 
tion, it  may  be  reformed  to  correspond  with  the  appli- 
cation.    Id, 578^ 

11.  It  is  the  duty  of  a  company  accepting  an  ap- 
plication for  fire-insurance  written  on  a  blank  fur- 
nished by  ^e  company  and  providing  that  it  shall  be 
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INSURANCE — Continued  : 

the  basis  on  which  insurance  is  to  be  effected  to  write 
the  policy  in  accordance  with  the  application.    Id.. .  678 

12.  Where   an    application    for   insurance   on    a 

blank  furnished  by  the  company  contained  an  "iron- 
safe  clause"  relating  to  the  insured's  last  inventory 
the  company  was  authorized  to  insert  such  a  clause 
in  the  policy  extending  to  the  inventory  only,  and 
not  to  books  of  account.    Id 578 

13.  Forfeiture— Waiver.— See  Nos.  16, 17. 

14.  Fraternal. — The  successor  of  a  fraternal  benefit  so- 
ciety was  under  the  same  liability  to  the  holder  of  a 
certificate  that  its  predecessor  would  have  been  had 

it  continued  in  business.    Cooley  v.  Gilliam 278,  284 

15.  A  fund  of  a  fraternal  insurance  order  set 

apart  to  pay  plaintiffs  claim  was  impressed  with  a 
trust,  and  the  officer  parting  with  it  and  the  company 
receiving  it  were  liable  to  the  claimant  for  the  amount 
due  upon  the  certificate.     Id 278,  285 

16.  The  rule  requiring  a  liberal  interpretation  of 

the  by-laws  of  a  fraternal  insurance  order  in  favor  of 
the  beneficiary  does  not  require  or  permit  a  strained 
construction  of  language  at  variance  with  its  obvious 
meaning.     United  Workmen  v.  Crandall 333,  340 

17.  A   fraternal   benefit  society  was   not  liable 

under  a  suspended  certificate,  the  conditions  creating 

a  forfeiture  not  having  been  waived.    Id 332 

18.  "Iron-safe  Clause."— See  No.  12. 

19.  Reformation  of  Policy.— See  No.  10. 

20.  Trust  Fund.— See  No.  15. 

21.  Waiver  of  Increased  Premiums. — See  No.  6. 

INTEREST— See  "Damages,"  4. 

INTERLINEATIONS— See  "Taxation,"  43-45;  "Practice, 
Supreme  Court,"  26. 

INTERSTATE  COMMERCE: 

1.  Established  Rates. — (See,  also.  No.  6.)  The  failure 
properly  to  post  the  tariff  filed  with  the  interstate 
commerce  commission  in  railway  stations  does  not  de- 
stroy its  validity  nor  relieve  the  railway  company 
from  observing  and  enforcing  such  tariff.  Railway 
Co.  V.  Milling  Co 146 

2.  Evidence. — Freight  carried  by  connecting  carriers,  on 
a  through  bill  of  lading,  from  a  ^int  in  this  state  to 
destination  in  another  state,  held  mterstate  commerce. 

Id 141 

3.  Foreign  Corporations. — The  decision  upon  the  last 
review  of  this  case  that  the  plaintiff  corporations  be 
allowed  a  reasonable  time  to  comply  with  the  statute 
relating  to  foreign  corporations  doing  business  in  this 
state  is  the  law  of  the  case.    Buck  v.  Viekera 29,    38 

4. The  statute  requiring  foreign  corporations  do- 
ing business  in  this  state  to  file  certain  statements 
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INTERSTATE  COMMERCE— Continued: 

before  maintaining  an  action  in  this  state  applies  to 
foreign  corporations  engaged  in  interstate  commerce. 
Wilson  V.  Hawkina 117 

6. The  statute  is  not  repugnant  to  the  commerce 

clause  of  the  constitution.    IcL 117 

6.  Jurisdiction. — ^Where  the  rate  for  an  interstate  ship- 
ment by  connecting  lines  was  the  sum  of  the  two  local 
rates,  and  the  connecting  carrier  had  an  established 
rate  under  the  interstate  conmierce  act.  an  action  to 
recover  overcharges  was  not  maintainable  in  a  state 
court    RuilvHiy  Co.  v.  Milling  Co 141 

7.  Regulation  by  tlie  State. — (See,  also,  Nos.  8,  9.) 
An  occupation  tax  imposed  on  express  companies, 
under  an  ordinance  expressly  providing  that  it  shall 
only  apply  to  domestic  business  and  never  to  inter- 
state business,  is  not  a  regulation  of  interstate  com- 
merce.   Leavenworth  v.  Ewing 58,    60 

8.  Taxation  of  Domestic  Business. — ^A  tax  may  be  im- 
posed upon  the  business  done  within  tJie  state  al- 
though the  express  company  in  carrying  the  pack- 
ages from  one  point  to  another  within  the  state  passes 
for  a  short  distance  over  the  soil  of  another  state. 

Id. 68,    62 

9. If  a  small  but  separable  and  definite  part  of 

the  business  is  domestic  the  express  company  can  not 
escape  payment  of  the  state  tax  imposed  on  that  part 
Id. 68,    64 

INTOXICATING  LIQUORS: 

1.  Action  for  Purchase-price — ^Sale  in  Another  State. 

— The  rule  that  in  the  absence  of  evidence  the  laws  of 
another  state  will  be  presumed  to  be  the  same  as  our 
own  applied  in  an  action  to  recover  the  price  of  in- 
toxicating liquors  sold  and  delivered  in  Missouri. 
Bershears  v.  Nelson 194 

2.  Attorney's'  Fees — Costs. — The  statute  providing  for 
abating  li(]|uor  nuisances  and  authorizing  Uie  court  in 
awarding  judgment  for  plaintiff  to  allow  as  costs  an 
attorney's  fee  for  plaintiff's  attorney  is  not  repugnant 
to  the  constitutional  guaranty  of  equal  protection  of 
the  law.    Fritz  v.  The  State 168 

3.  Cities  and  City  Officers— Contempt.— Where  a  city 
that  wa&  in*  effect  licensine  the  sale  of  liquor  was 
ousted  from  exercising  such  power^  and  the  saloon- 
keepers then  raised  a  fund  and  paid  the  sidaries  of 
city  employees,  all  concerned  were  guilty  of  contempt 
in  virtue  of  their  having  attempted  to  defeat  the  pur- 
pose of  the  judgment.    The  State  v.  Pittsburg 710 

4.  The  contemnors  were  not  parties  to  the  orig- 
inal action,  but  this  was  not  necessary.    Id : . .  712 

6.  Unofficial  persons  who  acted  in  behalf  of  the 

city  were  none  the  less  its  agents  in  this  respect  be- 
cause they  were  not  formally  employed  for  this  pur- 
pose.   Id. 712 

66— 80  KAN. 
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INTOXICATING  LIQUORS— Continued  : 

6.  Official  notice  of  the  order  was  not  necessary, 

as  knowledge  of  the  rendition  of  the  judgment  follows 
from  the  efforts  made  to  evade  it.    Id 712 

7.  Club-rooms — Statute  Not  Repealed. — The  club-room 
section  of  the  prohibitory  law  was  not  implie^l^  re- 
pealed by  the  act  of  1901  which  relates  to  maintaining 
a  place  where  intoxicating  liquors  are  illegally  sold, 
and  which  was  held  to  supplant  the  original  nuisance 
section.    In  re  Manning 68 

8.  Election  of  Counts. — The  unlawful  acts  specified  in 
the  nuisance  section  of  the  prohibitory  law  may  be 
charged  conjunctively  in  one  count,  and  an  election 
may  not  be  required.    The  State  v.  Lahore 664 

9.  Lien  on  Premises  for  Fine  and  Costs. — ^Where  de- 
fendant was  committed  until  a  fine  and  costs  adjudged 
for  maintaining  a  liquor  nuisance  were  paid  the  cir- 
cumstances stated  did  not  operate  to  discharge  the 
lien  for  such  fine  and  cost^  upon  the  premises  wh^e 
the  nuisance  was  maintained.    Karcher  v.  The  State,  767 

10.  Where  three  persons  jointly  maintain  a  liquor 

nuisance  upon  premises  owned  by  two  of  them,  and  the 
other  is  alone  convicted,  a  lien  for  the  fine  and  costs 
adjudged  against  him  attaches  to  the  premises  so  used 

by  the  three  as  partners.    Id 757 

11.  Under  the  circumstances  it  was  inferred  that 

the  individual  owners  let  or  leased  the  premises  to  the 
partnership.    Id 761 

12.  Property  conveyed  after  defendant  was  con- 
victed of  maintaining  a  liquor  nuisance  thereon  was 
subject  to  the  statutory  lien  for  fine  and  costs.    Id. ..  762 

13.  Notice  to  County  Attorney. — A  mayor  who  had  ac- 
tual notice  of  the  violations  of  the  liquor  laws  in  spe- 
cific bawdy-houses,  and  failed  to  notify  the  county 
attorney,  forfeited  his  office.    The  State  v.  Harsha. . .     93 

14.  The  court  has  some  discretion  in  granting  and 

refusing  relief  in  actions  of  quo  warranto^  which  it 
may  exercise  according  to  the  peculiar  facts  of  indi- 
vidual cases.    The  State  v,  Bowden 50,     57 

15.  The  duty  of  officers  to  notify  the  county  attor- 
ney of  violations  of  the  prohibitory  liquor  law  stated. 

Id 49,    56 

16.  The  notification   should  be  given  in  such  a 

manner  that  the  county  attorney  may  know  the  com- 
munication is  official,  and 'in  such  terms  that  he  will 
be  put  in  possession  of  specific  information  it  is  de- 
signed to  convey.    Id 60,    55 

17.  The  fact  that  the  illegal  acts  are  committed 

at  temporary  places,  so  that  they  may  be  termed  "mi- 
gratory," does  not  excuse  failure  to  notify  the  county 
attorney.     Id 50,    66 

18.  The  fact  that  the  county  attorney  may  be  of 

the  opinion  that  such  cases  are  not  of  sufficient  im- 
portance to  warrant  state  prosecutions  does  not  ex- 
cuse failure  to  notify  him  of  them.    Id 50,     66 


Digitized  by  LjOOQ IC 


INDEX.— Vol.  80.  883 

INTOXICATING  LIQUORS— Continuhd  : 

19.  Notifying  the  county  attorney  of  violations  of 

the  law  is  just  like  any  other  regular  police  business. 
The  county  attorney  must  be  notified  as  soon  as  the 
orderly  discharge  of  police  duty  will  permit.    Id,  .50,    56 

20.  Restraining  Order. — An  order  issued  by  the  probate 
judge  in  an  intoxicating  liquor  suit  was  a  restraining 
order  and  not  a  temporary  injunction.  The  State  v. 
Werner ^ .  224 

21. In  a  proceeding  to  enjoin  a  liquor  nuisance  a 

restraining  order  may  be  granted  when  the  suit  is  be- 
gun.   Id. 222 

22.  If  the  district  judge  be  absent  or  disqualified 

when  an  application  to  enjoin  a  liquor  nuisance  is 
made  the  probate  judge  may  grant  a  temporary  re- 
straining order,  and  the  disobedience  of  such  an  or- 
der may  be  punished  as  a  contempt.    Id 222 

INVENTORY— See  "Insurance,"  12. 

IRON-SAFE  CLAUSE— See  "Insurance." 


JOINDER — See  "Parties";  "Actions  and  Remedies." 

JOINT  AND  SEVERAL  OBLIGATION— See  "Judg- 
ments." 

JOURNAL  ENTRY— See  "Judgments." 

JUDGMENTS: 

1.  Collateral  Attack.— (See,  also,  Nos.  36,  41-48,  45, 
69.)  Whether  the  statute  vests  the  commissioners 
with  discretion  in  ordering  a  refund  of  money  paid 
the  county  for  a  tax  certificate  and  deed  subse- 
quently held  invalid,  a  judgment  ordering  the  refund 
was  valid  as  against  a  collateral  attack.  Wyandotte 
County  V.  Investment  Co 492 

2.  Contempt. — See  "Contempt." 

3.  Costs.— See  "Costs." 

4.  Death  of  One  of  Two  Judgment  Debtors.— The  fact 
that  one  of  two  judgment  debtors  dies  and  there  is  no 
revivor  or  proceeding  had  to  keep  the  judgment  alive 
as  to  his  estate  does  not  extinguish  the  liability  of  the 
other,  nor  bar  a  proceeding  to  revive  the  judgment  as 
against  such  surviving  .defendant.  Richardson  v. 
Painter  574 

5.  Default.— See  Nos.  26-34,  60,  63-65. 

6.  Dormancy. — (See,  also.  No.  4.)  An  execution  upon 
two  separate  judgments,  issued  on  a  single  p&per, 
was  not  absolutely  void,  and  it  sufficiently  identified 
the  two  judgments  to  prevent  their  becoming  dor- 
mant for  five  years.    Dugan  v.  Harman . . .  ^ 302 

7.  Evidence. — Where  a  judgment  rendered  upon  publi- 
cation service  was  rejected  as  evidence  in  another 
suit,  the  record  sufficiently  presented  the  error  com- 
plained of,  although  it  did  not  contain  copies  of  the 
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JUDGMENTS— Continued  : 

petition,  publication  notice  and  printer's  affidavit  in 
the  action  in  which  the  judgment  was  rendered. 
Doyle  V.  Hays 220 

8.  It  is  not  necessary  to  set  out  copies  of  lengthy 

documents;  a  brief  sunmiary  of  their  contents,  in- 
cluding all  that  is  material,  is  sufficient.    Id 222 

9.  Proof  of  the  proper  publication  must  be  pre- 
sumed from  the  fact  that  a  judgment  was  rendered 
upon  it.    Id 221 

10.  Where  a  specific  objection  to  a  judgment  of- 
fered in  evidence  was  erroneously  sustained  it  could 
not  on  review  be  presumed  in  support  of  the  ruling 
that  some  other  ground  of  objection  existed  which 
was  not  shown  by  the  record. 

O^Bryen  v.  Land  Company 427 

Doyle  V,  Hays 209,  221 

11.  Bxecytion. — See  "Executions." 

12.  Final  Adjudication.— See  Nos.  86,  52-64,  64,  65. 

13.  Findings  Included  in  tlie  Qeneral  Finding.— In  the 
general  finding  for  defendant  every  material  fact  was 
found  against  plaintiff,  including  the  claim  that  the 
proper  seal  was  not  used  on  a  tax  deed.  Salter  v. 
Corbett  329 

14.  Findings  of  Fact. — Where  the  special  findings  of  the 
jury  are  inconsistent  with  each  other  and  with  the 
general  verdict  a  new  trial  must  be  granted.    Francis 

V,  Brock 100 

15.  Injunction — Dissolution. — If  a  temporary  injunction 
continued  to  be  operative  until  the  final  decree  was 
entered,  then  it  became  a  part  of  such  decree,  and 
was  annulled  by  a  reversal  of  the  judgment.  Atkin' 
son  V.  Crowe ; 167 

16.  Injunction — Scope. — A  mandatory  injunction  to  re- 
duce a  mill-dam  to  its  former  height  and  perpetually 
restraining  its  erection  or  maint^ance  at  a  greater 
height  than  formerly  did  not  have  the  effect  of  de- 
barring defendant  from  proceeding  legally  to  raise 
the  height  of  the  dam.    Btngman  v,  Walter 620 

17.  Joint  and  Several. —  (See,  also,  No.. 4.)  A  personal 
judgment  against  two  defendants  is  a  joint  and  sev- 
eral obli^tion,  which  the  plaintiff  may  enforce 
against  either  of  them  at  his  option.  Richardson  v. 
Painter  574 

18.  Journal  Bntry-— Mistake. — A  claim  that  in  making 
interlineations  in  a  journal  entry  the  import  of  it  was 
inadvertently  materially  changed  should  have  been 
submitted  to  the  district  court  which  certified  the 
record  to  this  court.    Rhea  v.  WiUiams 698 

19.  Lien. — Property  conveyed  after  defendant  was  con- 
victed of  maintaining  a  liquor  nuisance  thereon  was 
subjeet  to  the  statutory  lien  for  fine  and  costs. 
Karcher  v.  The  State 762 

20.  Where  alimony  is  ordered  to  be  paid  in  in- 
stalments, and  nothing  is  said  as  to  the  manner  of 
collection,  the  fair  inference  is  that  the  court  intends 
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the  order  to  be  enforced,  not  by  lien  and  execution, 
but  by  attachment ,  for  contempt  if  payment  is  not 
made.    Scott  v.  Scott 491 

21.  An  allowance  of  permanent  alimony  payable 

in  instalments  does  not  create  a  lien  on  any  property 
of  the  husband  unless  the  record  affirmatively  dis- 
closes that  the  court  intended  it  to  have  that  effect. 

Id,  489 

22.  Note  Reduced  to  Judsrmont— Assignment — Pleading. 

— Where  a  foreclosure  petition  set  up  the  note  and 
mortgage,  but  did  not  show  that  the  note  had  been 
reduced  to  judgment  and  assigned  to  plaintiff,  the  an- 
swer and  reply  supplied  the  defect  and  warranted  a 
judgment  of  foreclosure.    Rossiter  v.  Merriman . .  739,  746 

23.  Note   Reduced   to   Judgment -^  Security   Not   Dis- 
^    charged. — A  creditor  holding  a  note  secured  b^  a 

mortgage  may  take  judgment  on  the  note  alone  with- 
out releasing  the  mortgage  lien  or  waiving  his  right 
to  foreclose  the  mortgage.    Id : . .  .739,  748 

24.  The  note  becomes  merged  in  the  judgment 

and  can  not  thereafter  be  made  the  foundation  of  a 
cause  of  action.    Id 739,  748 

25.  The  judgment  then  becomes  the  primary  evi- 
dence of  the  debt,  and  a  proceeding  to  foreclose 
the  mortgage  should  be  founded  on  the  judgment. 

Id 739,  748 

26.  Opening  —  Publication  Service. —  In  a  foreclosure 
suit  by  one  who  also  held  a  tax  title  the  fact  that,  had 
the  tax  deed  been  held  void,  plaintiff's  lien  for  taxes 
would  e(}ual  the  amount  bid  at  the  foreclosure  sale 
did  not  justify  a  refusal  to  open  the  judgment,  the 
answer  containing  allegations  sufficient  to  set  aside 
the  deed  in  the  foreclosure  suit  and  the  tax  deed. 
Glenn  v.  Erath 788 

27.  A  deposition  offered  in  evidence  to  show  that 

the  defendant  had  notice  that  the  action  was  pending 
was  an  affidavit  within  the  meaning  of  section  77  of 
the  civil  code.    Chubbuck  v.  Beaty, 789 

28.  Section  77  of  the  civil  code  does  not  prohibit 

the  court  from  hearing  any  competent  evidence  tend- 
ing to  show  that  the  defendant  had  notice  of  the 

.   pendency  of  the  action  in  time  to  defend.    Id 789 

29.  An  application  to  open  a  judgment  rendered 

upon  publication  service,  on  the  ground  that  the  de- 
fendant did  not  have  notice  of  the  pendency  of  the 
action,  was  properly  denied.    Id 789 

30.  A   finding  that  defendant  had   notice  of  a 

pending  action  was  sustained  by  evidence.     Erath 

V,  Glenn 796 

31.  Before  a  judgment  will  be  opened  under  sec- 
tion 77  of  the  code  the  applicant  must  satisfy  the 
court  that  he  had  no  actuaK  notice  of  the  pending  of 
the  action  in  time  to  appear  and  defend.  Wood  v, 
Cobe   49« 
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JUDGMENTS— Continued  : 

32.  Mere  oversight  of  a  party  in  failing  to  make 

his  defense  at  the  trial  of  an  action  of  which  he  had 
actual  notice  does  not  justify  the  opening  up  of  the 
judgment  under  that  provision  of  the  code.    Id 496 

33.  Where  a  judgment  was  rendered  upon  publi- 
cation service  and  the  defendant  afterward  assigned 
his  interest  his  grantee  had  the  same  right  as  the 
defendant  to  have  the  judgment  opened  under  sec- 
tion 77  of  the  code.    Leslie  v.  Gibson 504 

34.  A  finding  that  a  defendant  served  by  publi- 
cation did  not  have  actual  notice  of  the  pendency  of 
the  action  in  time  to  defend  held  conclusive  on  re- 
view.    Glenn  v.  Erath 788 

35.  Payment — Tax  Levy. — Mandamus  held  properly  al- 
lowed to  require  a  city  to  levy  a  tax  to  pay  a  judg- 
ment, the  reasons  given  for  a  refusal  being  pure^ 
technical.     King  v.  Mayhood 81 

36.  Perjury  —  Damages. —  One  against  whom  a  judg- 
ment was  obtained  by  the  perjury  of  the  adverse 
party  can  not,  while  the  judgment  remains  in  force, 
maintain  an  action  against  such  adverse  party  for 
damages  suffered  because  of  such  perjury.    Homer 

V,  Schinstock 186 

37.  Pleadings. — A  motion  for  judgment  on  the  plead- 
ings was  erroneously  sustained.  Sparks  v,  McAl- 
lister    546 

38.  Inconsistent  allegations  in  a  pleading  can  not 

be  reached  by  a  motion  for  judgment  on  the  plead- 
ings.    Fetzer  v.  Williams 565 

39.  Presumption  on  Review. — See  Nos.  9,  10. 

,40.  Publication  Service. — (See,  also,  Nos.  7-9,  26-84.) 
A  petition  in  ejectment  and  the  publication  service 
held  sufficient.    Rhea  v.  Williams 698 

41.  A  notice  by  publication  sufficiently  described 

the  party  intended  to  be  served.    Doyle  v,  Hayes 209 

42.  The  defendant  served  being  the  record  owner 

of  the  land  that  was  the  subject  of  the  action,  the 
notice  was  sufficient  to  permit  an  adjudication  of 
the  claims  of  her  assignee,  whose  assignment  had  not 
been  recorded.    Id 209 

43.  As  by  the  record  the  defendant  served  ap- 
peared to  be  a  wife,  and  she  was  served  as  such,  the 
notice  was  not  invahd  because  her  husband  had  died 
before  the  suit  was  brought.    Id 209,  219 

44.  In  a  notice  by  publication  a  defendant  whose 

name  was  Borthwick  was  described  as  Bothwick. 
The  names  are  idem  sonans  and  the  notice  was  suffi- 
cient.   Harrell  v,  Neef 348 

45.  An  affidavit  for  service  by  publication,  the 

publication  notice  and  the  petition  held  sufficient 
against  a  collateral  attack. 

Ennis  v.  Grimes 429 

Boyle  V,  Sayers 480 
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46.  The  affidavit  for  publication  service  did  not 

need  to  describe  the  land. 

Ennis  v.  Grimes 429 

Boyle  V.  Sayera 430 

47.  Non-residence  inferentially  negatived  a  resi- 
dence in  this  state  where  summons  might  be  served. 

Ennis  v.  Grimes 429 

Boyle  V,  Sayers 430 

48.  Res  Judicata.— (See,  also,  No.  63.)  Where  a  de- 
murrer'to  a  petition  is  sustained,  and  at  plaintiff's 
request  the  case  is  dismissed  without  prejudice,  a 
theory  of  the  law  advanced  by  defendant  on  the 
argument  is  not  conclusive  upon  him  in  a  subse- 
quent action  on  the  same  matter  between  the  same 
parties.    Bank  v.  Duncan 196 

49.  Where  a  litigant  asserts  that  he  is  indebted 

to  a  third  person,  not  a  party  to  the  litigation,  such 
assertion  is  not  conclusive  upon  him  when  subse- 
quently sued  by  such  person.    Id 196 

50.  Plaintiff  dismissed  an  election  contest,  after 

an  adverse  ruling,  and  then  began  quo  warranto 
procedings  to  oust  defendant  from  the  office.  The 
action  was  dismissed^  not  on  the  ground  of  election  of 
remedies  or  res  judicata,  but  because  of  the  discre- 
tion vested  in  the  court.    Little  v.  Davis 777 

51.  A  finding  by  the  probate  court  that  one  ad- 
judged insane  was  without  means  of  support  and 
should  be  maintained  at  the  cost  of  the  state  was  not 
an  adjudication  against  the  state's  contention  that 
after  the  death  of  such  person  his  estate  should  pay 
the  cost  of  his  maintenance  at  the  state  hospital. 
Kaiser  v.  The  State 364,  375 

52.  A  statute  held  to  constitute  the  officers  and 

members  of  the  state  senate  a  special  tribunal  to  hear 
and  finally  determine  a  contest  of  the  election  of  a 
judge  of  the*  district  court,  and  to  be  valid.    Yeager 

V.  Aikman 656 

53.  Where  a  contest  was  dismissed  by  such  tri- 
bunal because  the  contestant  refused  to  comply  with 
an  order  specifically  to  state  his  grounds  of  contest, 
the  dismissal  was  analogous  to  the  sustaining  of  a 
general  demurrer  to  a  petition  in  a  regular  court, 
and  was  a  final  determination  of  the  contest  on  its 
merits.    Id 656 

54.  It  is  usual  to  recognize  the  determination  of 

giecm- judicial  bodies  acting  in  a  judicial  capacity  as 
equivalent  to  the  judgments  of  the  courts.    Id 663 

55.  The  sustaining  of  a  demurrer  for  want  of 

sufficient  facts  is  final  upon  the  facts  pleaded,  and  if 
no  appeal  be  taken  the  finding  becomes  conclusive. 

Id 656,  662 

56.  The  maker  of   a   note  who  had   a   defense 

against  the  payee  was  entitled  to  recover  from  the 
payee  the  amount  he  had  been  compelled  to  pay  an 
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innocent  purchaser,  including  the  costs  and  his  at- 
torney's fees  in  the  action  brought  by  the  indorsee. 
Bourke  v,  Spaight 887 

57.  The    judgment    obtained     by    the    indorsee 

against  the  maker  was  not  an  adjudication  of  the 
maker's  claim  against  the  payee.    Id 887 

58.  Reversal— Immaterial  Errors. — See  "Practice,  Su- 
preme Court." 

59.  Revivor. — See  No.  4. 

60.  Vacation.— (See,  also,  Nos.  26-34,  63,  69.)  In  an 
action  by  a  subcontractor,  where  a  personal  judf^ent 
against  the  contractor  and  a  foreclosure  of  the  hen  on 
the  owner's  premises  were  decreed  by  default,  and  the 
owner's  motion  for  a  vacation  of  the  judgment  was 
allowed  but  the  judgment  against  the  contractor,  who 
was  still  in  default,  was  not  formally  set  aside,  as  it 
should  have  been,  it  was  not  prejudicial  error  to  try 
the  question  of  the  amount  due  to  the  subcontractor 
without  having  made  Such  formal  order.  Sash  Co.  v, 
Weil 606 

61.  The  sustaining  of  the  demurrer  having  been 

announced  the  court  might  have  refused  to  allow  a 
dismissal  and  have  entered  a  final  judgment.    Bank 

V,  Duncan 199 

62.  In  exercising  its  discretion  in  favor  of  per- 
mitting the  case  to  be  disposed  of  without  a  final 
judgment  it  in  effect  vacated  the  ruling  on  the  de- 
murrer. IcL 199 

63.  Validity. — ^Where  the  court  has  lurisdiction  a  judg- 
ment entered  by  default  quietine  the  title  of  a  i>arty  m 
possession  under  a  tax  deed  void  upon  its  face  is  not  a 
nullity,  and  will  not  be  set  aside  on  motion  of  a  de- 
fendant filed  more  than  three  years  afterward. 

Brenholta  v.  Miller 186 

Doyle  V.  Hays 222 

64.  A  party  duly  served  is  in  court  for  every  pur- 
pose connected  with  the  action  and  must  take  notice 
of  all  subsequent  proceedings.  Shellabarger  v,  Sex- 
smith    630 

65.  The  rule  applied  where,  after  a  decree  of  fore- 
closure was  taken  by  default,  a  second  mortgagee 
was  made  a  party  and  procured  a  personal  judgment 
against  the  defaulting  defendant.    Id. 580 

66.  A  personal  ludgm^it,  rendered  without  legal 

notice  to  the  defendant  and  without  any  appearance 
on  his  part,  is  r^idered  without  jurisdiction  and  is 
consequently  void.    Schott  v.  Linscott 686 

67. A  sale  of  personal  property,  made  under  an 

execution  issued  upon  a  void  judgment,  conveys  no 
title  to  the  purchaser.    Id 686 

68.  A  judgment  may  be  erroneous  but  not  void 

merely  because  of  a  defect  in  the  proof,  if  the  court 
has  jurisdiction  of  the  parties  and  the  subject-mat- 
ter.   Leslie  v.  Cribson 511 
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69.  Where  a  petition  alleges  sufficient  facts  to 

challenge  the  attention  of  the  court  and  cause  it  to  de- 
liberate and  act  it  is  sufficient  to  sustain  the  judgment 
as  against  a  collateral  attack  on  the  ground  that  the 
judgment  is  void,  although  the  petition  may  have  been 
demurrable  on  the  ground  that  it  did  not  state  a  cause 
of  action.    Wyandotte  County  v.  Investment  Co 492 

JUDICIAL  NOTICE— See  "Evidence." 
JUDICIAL  SALES: 

1.  Bxecytion— Void  Judgment. — See  Nos.  6,  7. 

3.  Executor's  Sale. — The  general  five-year  statute  of 
limitation  has  no  application  to  a  proceeding  in  the 
probate  court  by  an  executor  for  the  sale  of  real  estate 

to  pay  debts  of  the  testator.    Thomae  v,  Williama,  632,  634 

3. Such  litigation  is  not  an  action,  but  a  special 

proceeding,  or  a  part  of  a  si)ecial  proceeding.    la. 634 

4.  There  beine  no  statute  of  limitation  relatine 

to  the  matter,  such  a  proceeding  can  be  maintained 
only  if  begun  within  a  reasonable  time.    Id, .  .632,  634 

5.  A  delay  of  six  years  by  a  foreign  administra- 
tor was  not  unreasonable,  it  being  occasioned  by  the 
pendency  of  liti^tion  to  determine  the  validity  and        ' 
amount  of  such  indebtedness.    Id 632,  635 

6.  Recovery  from  Purchaser  of  Value  of  Property. — 
Where  an  execution  was  levied  upon  .personal  property 
under  a  void  judgment  the  failure  of  the  owner,  who 
knew  of  the  sale,  to  attend  and  warn  purchasers  did 
not  estop  him  recovering  from  the  purchaser  at  the 
sale  the  value  of  the  property  converted.  Schott  v. 
Linscott   586 

7.  Title  of  Purchaser. — A  sale  of  personal  property, 
made  under  an  execution  issued  upon  a  void  judgment, 
conveys  no  title  to  the  purchaser.    Id 536 

8. Whether  a  purchaser  at  a  foreclosure  sale 

was  guilty  of  bad  faith  was  a  question  of  fact.    Shup 

V.  Moon 498,  504 

JURISDICTION: 

1.  Amount  in  Controversy. — In  an  action  to  foreclose 
a  mechanic's  lien,  where  a  tender  was  withdrawn,  the 
amount  in  controversy  was  enough  to  pve  the  su- 
preme court  jurisdiction.    Sash  Co,  v,  Weil 609 

2.  Appearance. —  Voluntary  general  appearance  was 
equivalent  to  personal  service  and  gave  the  court 
jurisdiction.    Wood  v,  Cobe 497 

3.  -Case-made. — Where  a  judgment  r^dered  upon  pub- 
lication service  was  rejected  as  evidence  in  another 
suit,  the  record  sufficiently  presented  the  error  com- 
plained of,  although  it  did  not  contain  copies  of  the 
petition,  publication  notice  and  printer's  affidavit  in 
the  action  in  which  the  judgment  was  rendered.    Doyle 

V.  Haya '. 220 

4.  It  is  not  necessary  to  set  out  copies  of  lengthy 

docum^its;  a  brief  summary  of  their  contents,  in- 
cluding all  that  is  material,  is  sufficient.    Id 221 
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5.  Proof  of  the  proper  publication  must  be  pre- 
sumed from  the  fact  that  a  judgment  was  rendered 
upon  it.    Id 221 

6.  Where  a  specific  objection  to  a  judgment  of- 
fered in  evidence  was  erroneously  sustained  it  could 
not  on  review  be  presumed  in  support  of  the  ruling 
that  some  other  ground  of  objection  existed  which  was 
not  shown  by  the  record. 

0*Bryen  v.  Land  Company 427 

Doyle  V.  Hays 209,  221 

7.  Change  of  Venue. — A  change  of  venue  on  account  of 
the  prejudice  of  the  inhabitants  of  the  county  should 
not  be  granted  unless  it  is  made  to  appear  to  the  sat- 
isfaction of  the  court  that  the  defendant  can  not  have 
a  fair  trial  in  such  county  on  account  of  such  preju- 
dice.   The  State  t.  Bassnett 392,  394 

8.  Collateral  Attack.— See  "Judgments";  "Drainage- 
ditches,"  3,  4. 

9.  Contempt. — See  "Contempt." 

10.  Court  of  Topeka. — The  act  creating  the  court  of  To- 
peka  confers  upon  the  judge  of  that  court  the  power 
and  jurisdiction  of  a  justice  of  the  peace  in  preKm- 
inary  examinations  of  persons  accused  of  felony.  The 
State  V.  Pigg 481,  486 

11.  Criminal  Appeal^Transcript  of  the  Record. — The 

criminal  code,  even  as  amended  in  1903,  re<^uires  the 
appellant,  in  order  to  procure  a  review  of  a  ludgment 
in  a  criminal  case,  to  file  a  transcript  of  the  record 
within  thirty  days  after  giving  notice  of  an  appeal. 
The  State  v.  Chilberg 65 

12.  Where  the  clerk  of  a  city  court  failed  to  sign 

the  certificate  to  a  transcript  of  a  preliminary  exami- 
nation the  district  court  properly  permitted  the  cer- 
tificate to  be  amended  by  having  the  clerk  attach  his 
signature.    The  State  v,  Pigg 481,  487 

13.  Although  the  transcript  in  a  criminal  appeal 

was  not  filed  within  thirty  days  after  the  appeal  was 
taken,  the  proceedings  were  examined  and  the  ordi- 
nance, complaint  and  evidence  found  sufficient.  King- 
man V.  Jones 439 

14.  Criminal  Prosecution. — (See,  also,  No.  10.)  The  act 
of  1905  relating  to  deductions  from  the  actual  weight 
of  commodities  sold  and  withholding  payment  there- 
for has  no  application  to  sales  made  in  a  foreign 
state.    In  re  Martin 245 

15.  A  sale  of  grain  was  made  in  the  state  of  Mis- 
souri, although  the  grain  was  located  in  Wyandotte 
county,  Kansas,  and  the  purchaser  could  not  be  prose- 
cuted in  that  county  for  a  violation  of  the  Kansas 
statute.     Id 245 

16.  Defective  Service. — A  personal  judgment,  rendered 
without  leeal  notice  to  the  defendant  and  without  any 
appearance  on  his  part,  is  rendered  without  jurisdic- 
tion and  is  consequently  void.    Schott  v,  Linscott, . . .   536 
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17.  Interstate  Commerce.  —  See  "Interstate  Com- 
merce." 

18.  Judgment    Rendered    on    Demurrable    Petition. — 

Where  a  petition  allecres  sufficient  facts  to  challenge 
the  attention  of  the  court  and  cause  it  to  deliberate 
and  act  it  is  sufficient  to  sustain  the  judgment  as 
against  a  collateral  attack  on  the  ground  that  the 
judgment  is  void,  although  the  petition  may  have  been 
demurrable  on  the  ground  that  it  did  not  state  a 
cause  of  action.   Wyandotte  County  v.  Investment  Co.,  492 

19.  New  Summons  —  Cross-petition. — The  rule  applied    * 
that  a  new  summons  need  not  be  issued  upon  a  cross- 
petition.     Lawson  v.  Rush 262 

20.  Notice  —  Repair  of  Drainage-ditcii. — The  provision 
that  after  five  days*  notice  by  a  person  injured  by  the 
obstruction  of  a  drainage-ditch  the  township  trustee 
shall  cause  it  to  be  repaired  does  not  make  such  notice 
a  condition  precedent  to  action  by  him  when  he  is  sat- 
isfied of  the  need  of  repairs.    Bonnewell  v.  Lowe.  .769,  776 

21.  Party  in  Default  —  Rigiits  of  New  Party  Adjudi- 
cated.— A  party  duly  served  is  in  court  for  every 
purpose  connected  with  the  action  and  must  take 
notice  of  all  subsequent  proceedings.     Shellabarger 

V.  Sexsmith 530 

22.  The  rule  applied  where,  after  a  decree  of  fore- 
closure was  taken  by  default,  a  second  mortgagee  was 
made  a  party  and  procured  a  personal  judgment 
against  the  defaulting  defendant.    Id 530 

'     23.  Publication  Service. — See  "Judgments." 

24.  Quo  Warranto. — Jurisdiction  of  the  action  which  the 
code  has  substituted  for  the  writ  of  quo  warranto  is  to 
be  determined  by  reference  to  the  common-law  rules. 
Little  V.  Davis 782 

25.  Special  Tribunal^ — Election  Contest. — ^It  is  usual  to 
recognize  the  determination  of  gucm-judicial  bodies 
acting  in  a  judicial  capacity  as  equivalent  to  the  judg- 
ments of  the  courts.    Y eager  v.  Aikman 668 

26.  A  statute  held  to  constitute  the  officers  and 

members  of  the  state  senate  a  special  tribunal  to  hear 
and  finally  determine  a  contest  of  the  election  of  a 
judge  of  the  district  court,  and  to  be  valid.    Id 656 

JURY  AND  JURORS: 

1.  Attempt  to  Prejudice  the  Jury. — The  time  when 
and  the  manner  in  which  ph^ical  objects  may  be 
presented  and  the  length  of  tune  they  shall  remain 
on  exhibition  are  subject  to  regulation  by  the  trial 
court,  and  the  exercise  of  discretion  in  this  respect 
will  be  approved  except  in  cases  of  abuse.    The  State 

V.  Moore 233,  237 

2.  It  was  not  prejudicial  to  permit  a  defendant 

on  trial  for  murder  to  be  asked  on  cross-examination 
whether  a  woman  who  had  been  living  with  him  was 
white  or  colored,  the  woman  being  present.  The 
State  V.  Page 391 
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3.  Challenge  for  Cause.— See  No.  14. 

4.'  District  Court— Inherent  Power  to  Select  Jurors. — 

To  make  effectual  the  guaranty  of  the  right  of  trial 
by  jury  the  district  court  possesses  inherent  power  to 
provide  itself  with  a  jury.    Moore  v.  Nation 672,  684 

5.  The  legislature  may  aid  and  regulate  the  exer- 
cise of  this  power,  but  the  selecting  of  jurors  to  de- 
termine issues  of  fact  in  court  is  a  court  function,  and 
is  not  "administrative"  in  origin,  purpose  or  charac- 
ter in  the  true  sense  of  the  term.    Id 672,  687 

6.  District  Judge  — Jury  Commissioner. — The  duties 
prescribed  by  the  act  of  1907  requiring  the  district 
judge  in  certain  counties  to  perform  the  duties  of  jury 
commissioner  are  not  administrative  in  character  and 

*  fall  within  the  scope  of  his  office.    Id 672 

7.  Such  duties  do  not  appertain  to  another  office 

within  the  meaning  of  the  constitutional  provision 
forbidding  a  judge  of  a  district  court  to  hold  any 
other  office  of  profit  or  trust.    Id 672 

8.  The  district  judges  in  office  when  the  act  of 

1907  requiring  the  judges  of  certain  districts  to  act  as 
jury  commissioners  and  giving  them  an  increase  of 
salary  took  effect  were  obliged  to  render  the  increased 
service  without  increased  compensation  for  the  re- 
mainder of  their  terms.    Id 678 

9.  Instructions. — See  "Instructions." 

10.  Jury  Trial. —  (See,  also,  Nos.  4,  5.)  In  an  action  to 
settle  disputed  questions  of  title  to  real  estate  and 
recover  possession  either  party  is  entitled  to  a  jury 
trial  as  a  matter  of  right,  regardless  of  the  form  of 
the  action.    Atkinson  v.  Crowe 161 

11.  Alleged  error  in  trying  the  issue  upon  a  plea 

in  abatement  without  a  jury  not  sustained.    The  State 

V,  Bowman 475 

12.  Misconduct. — See  No.  16. 

13.  Province  of  the  Jury. — (See^  also,  "Evidence,"  124- 
130.)  It  was  error  to  permit  a  witness  to  give  an 
opinion  upon  a  fact  which  it  was  the  province  of  the 
jury  to  determine.    Oil  Co.  v.  Drilling  Co 261 

14.  Qualifications. — A  claim  that  a  juror  was  not  quali- 
fied because  his  voir  dire  showed  that  he  had  formed 

an  opinion  was  not  sustained.  The  State  v.  Bassnetty  895 

15.  Contradictory    answers    of   a   Juror   do   not 

necessarily  prove  his  unfitness  to  serve,  and  if  after 
proper  instruction  by  the  court  he  appears  to  be  duly 
qualified  it  is  not  error  to  overrule  a  challenge  based 
upon  such  answers.    The  State  v,  Lahore 664 

16.  A  claim  that  a  juror  after  being  impaneled 

made  statements  indicating  a  hostile  opinion  against 
the  defendant  was  decided  adversely  on  the  motion 
for  a  new  trial,  and  the  finding  was  conclusive.  The 
State  V,  Bassnett .' 393,  405 

17.  Reading  Improper  Matter  Pleaded.— A  refusal  to 
strike  matter  alleged  to  be  a  departure  from  a  reply 
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was  not  material,  as  no  issue  raised  in  the  matter 
objected  to  was  submitted  to  the  jury  and  any  preju- 
dice resulting  from  their  having  read  it  did  not  war- 
rant a  reversal.    Railroad  Co.  v,  Ldeurance 424 

18.  Reference  to  Defendant's  Failure  to  Testify.— A 

statement  by   the  prosecuting   attorney   that  there 
was  no  testimony  to  contradict  the  evidence  of  a  sale 
of  liquor  did  not  afford  a  ground  of  reversal  because  it    . 
referred  to  defendant's  failure  to  testify.    Ths  State 
V,  Lahore 664 

19.  Special  Findings  and  Verdict. — (See,  also,  Nos.  23, 
24.)  In  an  action  for  injuries  to  an  employee,  where 
special  (]^uestiohs  were  submitted  requesting  the  jury 
to  state  m  what  defendant's  negligence  consisted,  and 
the  findings  did  not  show  any  negligence^  a  judgment 
for  plaintiff  was  reversed  notwithstanding  the  gen- 
eral verdict  in  his  favor.    Railway  Co.  v.  Icoth 752 

20.  Where  the  special  finding^  of  the  jury  are  in- 
consistent with  each  other  and  with  the  general  ver- 
dict a  new  trial  must  be  granted.    Francis  v.  Brock, .  100 

21.  Special  Questions. — A  jury  should  not  be  reouired 
to  answer  questions  so  formulated  that  finely  drawn 
distinctions  or  technical  constructions  are  necessary 

to  a  clear  understanding  of  them.    Id 107 

22.  When  necessary,  instructions  should  be  given 

which  fully  explain  the  questions  submitted,  so  that 
errors  and  misconceptions  may  be  avoided.    Id 107 

.  23.  Verdict— Amount  of  Award. — ^Where  findings  incon- 
sistent with  the  verdict  state  the  several  elements  of 
damage  and  give  the  amount  of  each  separately,  and 
allow  a  reasonable  amount  for  all  elements  of  damage 
sustained  by  plaintiff,  this  court  may  give  plaintiff 
the  option  of  accepting  judgment  for  the  amount 
specially  found  or  a  new  trial.    Id 100 

24.  The  special  findings  in  this  case  examined  and 

an  option  given  to  the  plaintiff  to  accept  a  judgment 
for  $2600  or  have  a  new  trial.    Id 100 

2h,  Verdict — Impeachment  by  Affidavit. — In  consider- 
ing a  motion  for  a  new  trial  the  court  properly  ex- 
cluded that  part  of  the  affidavit  of  jurors  impeach- 
ing their  verdict  upon  grounds  essentialhr  necessary 
to  consider  in  making  up  the  verdict..  The  State  v. 
Bowman    473,  479 


KNOWLEDGE— See  "Notice." 

L. 

LABOR — See   "Liens   and   Lien-holders";    "Mechanic's 
Lien." 

LACHES — See  "Limitation  op  Actions,"  26;  "Parties," 
21;  "Sales,"  82,  88. 
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LANDLORD  AND  TENANT: 

1.  Attornment  by  Assignee  of  Lease. — (See,  also, 
No.  7.)  Where  a  tax  title  and  the  patent  title  are 
united  in  the  same  person,  an  outstanding  lease  pre- 
viously made  by  one  in  possession  under  a  tax  deed 
valid  upon  its  face  and  of  record  five  years  is  not 
merged  if  the  interest  of  the  lease-holder  had  become 
vested  before  such  titles  were  united.  Millikin  v, 
LfOckwood  600 

2.  The  assignee  of  the  lease-holder  is  not  bound 

to  surrender  to  the  grantee  of  the  titles  so  united, 
and  if  he  voluntarily  does  so  and  accepts  another 
lease  from  such  grantee  he  is  not  relieved  from  per- 
forming the  conditions  stipulated  in  the  assignment 

of  the  original  lease.    Id 600 

3.  In    the    situation   stated    such    lessee   might 

have  availed  himself  of  the  protection  afforded  by  sec- 
tion 141  of  the  tax  law  in  defense  of  the  claims  made 
upon  him  by  such  grantee.    Id 600 

4.  Homesteads. — The  agreed  facts  held  not  to  show  a 
loss  of  the  homestead  right.    Shattrick  v.  Weaver, . .     82 

5.  Intoxicating  Liquors. — Where  three  persons  jointly 
maintain  a  liquor  nuisance  upon  premises  owned  by 
two  of  them,  and  the  other  is  alone  convicted,  a  lien 
for  the  fine  and  costs  adjudged  against  him  attaches 
to  the  premises  so  used  by  the  three  as  partners. 
Karcher  v.  The  State 757 

6.  Mineral  i-easc.— See  "Mines  and  Minerals." 

7.  Rent. — The  voluntary  relinquishment  by  an  assignee 
of  a  lease  to  claims  asserted  under  a  title  inferior  to 
that  of  the  lessor,  whose  better  title  had  not  been 
extinguished,  will  not  avail  against  a  claim  for  rent. 
Millikin  v,  Lockwood 600 

LARCENY— See  "Criminal  Law." 

LAW  OF  THE  CASE — See  "Practice,  Supreme  Court." 

LAWS  OF  ANOTHER  STATE— See  "Actions  and  Rem- 
edies," 10;  "Evidence";  "Limitation  op  Actions," 
13. 

LEASES— ^See  "Intoxicating  Liquors,"  10,  11;  "Mines 
AND  Minerals";  "Landlord  and  Tenant." 

LEVY— See  "Taxation,"  11,  25,  26,  65;  "Executions." 

LIBEL — See  "Slander  and  Libel." 

LICENSES  AND  LICENSEES: 

Corporations. — See  "Corporations."  4,  8. 
Hunters. — See  "Fees  and  Salaries."  7. 
Intoxicating  liquors. — See  "Intoxicating  Liquors,"  8-6. 
Occupation  tax. — See  "Taxation." 

Operation  of  a  street-railway. — See  "Cities  and  City  Officers." 
87-44. 

LIENS  AND  LIEN-HOLDERS: 

Foreclosure. — See  "Mortoaoes"  ;  "Mechanic's  Luen.*^ 
Judgment. — See  "Judcmbnts." 
Mechanic's  lien. — See  "Mechanic's  Lien." 
Mort^affe. — See  "Mortqagbs." 
Taxes. — See  "Taxation." 
Vendor.— See  "Sales,"  80-88. 
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LIENS  AND  LIEN-HOLDERS— Continued: 

1.  Alimony. — An  allowance  of  permanent  alimony  pay- 
able in  instalments  does  not  create  a  lien  on  any  prop- 
erty of  the  husband  unless  the  record  affirmatively 
discloses  that  the  court  intended  it  to  have  that  effect. 
Scott  V.  Scott 489 

2.  Discharge  of  Lien. — Where  defendant  was  committed 
until  a  fine  and  costs  adjudged  for  maintaining  a 
liquor  nuisance  were  paid  the  circumstances  stated 
did  not  operate  to  discharge  the  lien  for  such  fine  and 
costs  upon  the  premises  where  the  nuisance  was  main- 
tained.   Karcher  v.  The  State. 757,  761 

3.  In  an  action  to  foreclose  a  mechanic's  lien, 

where  the  owner  asked  for  the  withdrawal  of  the 
money  which  he  had  tendered  and  paid  into  court  but 
which  the  plaintiff  declined  to  accept,  and  the  court 
permitted  the  withdrawal  of  the  deposit,  such  tender 
and  deposit  did  not  effect  a  discharge  of  the  lien. 
Sash  Co.  V.  Weil 606 

4.  A  creditor  holding  a  note  secured  by  a  mort-' 

gage  may  take  judgment  on  the  note  alone  without 
releasing  the  mortgage  lien  or  waiving  his  right  to 
foreclose  the  mortgage.    Roesiter  v.  Merriman. .  .739,  748 

5.  Fine  and  Costs — Intoxicating  Liquors. — (See,  also. 
No.  2.)  Where  three  persons  jointly  maintain  a  liquor 
nuisance  upon  premises  owned  by  two  of  them,  and  the 
other  is  alone  convicted,  a  lien  for  the  fine  and  costs 
adjudged  against  him  attaches  to  the  premises  so  used 

by  the  three  as  partners.    Karcher  v.  The  State 757 

6.  Under  the  circumstances  it  was  inferred  that 

the  individual  owners  let  or  leased  the  premises  to  the 
partnership.     Id 761 

7.  Property  conveyed  after  defendant  was  con- 
victed of  maintaining  a  liquor  nuisance  thereon  was 
subject  to  the  statutory  lien  for  fine  and  costs,    /d. . .  762 

8.  Floating  Liens. — Section  7714. of  the  General  Stat- 
utes of  1901  does  not  provide  any  limitation  of  time 
within  which  a  valid  tax  deed  may  be  issued  upon  a 
valid  sale  of  land  for  delinauent  taxes,  an  invalid  deed 
having  been  issued  through  mistake.  Young  v,  Cfib- 
8on 264,  269 

9.  Improvements  —  Limitation  of  Actions.  —  Where 
plaintiff  entered  into  a  contract  with  the  grantor  in  a 
deed  to  establish  and  maintain  a  private  charity  and 
expended  money  for  improv^nents,  and  plaintiff  was 
made  a  defendant  in  a  suit  to  set  aside  the  deed  but 
was  discharged  before  final  judgment,  plaintiff's  cause 
of  action  to  have  money  contributed  for  improvements 
adjudged  a  lien  on  the  land  became  absolute  upon  the 
bringing  of  the  suit  to  set  aside  the  deed.  Odd  Fel- 
lows V,  Troutman 441 

10.  Its  cause  of  action  was  not  contingent  upon 

the  r^idition  of  the  judgment  in  the  suit  to  set  aside 
the  deed,  and  its  action  to  establish  a  lien  for  improve- 
ments was  barred  at  the  end  of  five  years  after  such 
suit.     Id 441 
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LIENS  AND  LIEN-HOLDERS— Continued: 

11.  Improvements — Quitclaim  Deed. — ^A  quitclaim  deed 
held  to  have  conveyed  all  plaintiff's  rights  in  the  land 
upon  which  it  asks  an  equitable  lien  for  improvements, 
and  with  the  resolution  embodied  therein  evidences  an 
abandonment  by  plaintiff  of  all  connection  with  the 
Odd  Fellows'  Orphans'  Home.  Jd 442 

12.  Labor. — Laborers  held  not  ^titled  to  a  lien  upon  a 
fund  due  their  employer  superior  to  that  obtained  by 
another  creditor  by  garnishee  process.  Young  v. 
Shockey 78 

13.  Priority.— See  "Attachment,"  2-4. 
LIMITATION  OF  ACTIONS: 

1.  Absence  from  tiie  State. — See  Nos.  27-30. 

2.  Accrual  of  Action. —  (See,  also,  Nos.  18,  25-28.) 
Where  plaintiff  entered  into  a  contract  with  the 
grantor  m  a  deed  to  establish  and  maintain  a  private 
charitjr  and  expended  money  for  improv^nents,  and 
plaintiff  was  made  a  defendant  in  a  suit  to  set  aside 
the  deed  but  was  discharged  before  final .  jud^ent, 
plaintiff's  cause  of  action  to  have  money  contributed 
for  improvements  adjudged  a  lien  on  the  land  became 
absolute  upon  the  bringing  of  the  suit  to  set  aside  the 
deed.    Odd  Fellows  v.  Troutman 441 

3.  Its  cause  of  action  was  not  contingent  upon 

the  rendition  of  the  judgment  in  the  suit  to  set  aside 
the  deed,  and  its  action  to  establish  a  lien  for  im- 
provements was  barred  at  the  end  of  five  years  after 
such  suit.     Id. 441 

4.  Where  plaintiff's  contract  to  live  with  and 

work  for  decedent  until  his  death  was  repudiated  by 
him  in  his  lifetime,  she  had  the  option  to  treat  the 
contract  as  broken  and  sue  for  damages  or  keep  the 
contract  alive  and  await  the  time  for  final  perform- 
ance specified  in  the  contract.    Heery  v.  Reed, .  .381,  385 

5.  As  performance  of  the  contract  was  to  be 

completed  and  compensation  paid  at  the  death  of  de- 
cedent the  statute  of  limitations  did  not  begin  to  run 
against  plaintiff's  cause  of  action  for  her  services  un- 
til that  event  transpired.    Id, 381,  386 

6.  Adverse  Possession. — The  evidence  held  to  support 
a  finding  that  a  title  had  not  been  acquired  by  ad- 
verse possession.    Wolfe  v.  Cole 704 

7.  Criminal  Appeal^Transcript  of  the  Record. — ^The 
criminal  code,  even  as  amended  in  1903,  re<]|uires  the 
appellant,  in  order  to  procure  a  review  of  a  judgment 
in  a  criminal  case,  to  file  a  transcript  of  the  record 
within  thirty  days  after  giving  notice  of  an  appeal. 
The  State  v.  Chilberg 65 

8.  Demands  Against  Estates. — The  statute  does  not  re- 
quire demands  against  estates  to  be  exhibited  or  es- 
tablished within  three  years  after  the  qualification  of 
the  representative — ^merely  that  a  proceeding  to  that 
end  shall  be  begun.    Thornas  v.  Wiuiams 640 

9.  Foreclosure  of  a  Mortgage. — A  suit  to  enforce  the 
mortgage  lien  is  not  barred  by  limitation  until  an  ac- 
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LIMITATION  OF  ACTIONS— Continued  : 

tion  agamst  the  debtor  for  a  personal  judgment  is 
also  barred.    Hendricks  v.  Brooks 2 

10.  The  statute  of  limitations  was  not  available 

as  a  4dfense  in  a  foreclosure  suit.    Bullock  v.  Kendall,  791 

ll*.  Issuance  of  T«x  Dee4. — Where  a  certificate  holder  is 
entitled  to  a  tax  deed  in  legkl  form,  but  a  defective 
deed  is  issued,  an  action  may  be  maintained  against 
the  county  derk  to  compel  uie  issuance  of  a  second 
deed  at  any  time  within  five  years  after  the  issuance 
of  the  defective  deed.    Young  v.  Gibson 264,  269 

12.  Section  7714  of  the  General  Statutes  of  1901 

does  not  provide  any  limitation  of  time  wi^n  which 
a  valid  ^x  deed  may  be  issued  upon  a  valid  sale  of 
land  for  delinquent  taxes,  an  invalid  deed  having 
been  issued  through  mist^e.    Id 264,  269 

13.  Law  of  the  Forum. — ^Whether  a  cause  of  action  was 
barred  by  limitaticm  was  to  be  determined  by  the  law 

of  this  ^te.    Converse  v.  Bhoard 564 

14.  Prefcrf ptive  Righ^— See  "Advebsb  U^eb." 

15.  Proce^^ing  to  SpW  Rof  I  Estate  of  Dece^lent.— The 
general  nve-year  statute  of  limitation  has  no  appli- 
cation to  a  proceeding  in  the  probate  court  by  an 
executor  for  the  sale  of  real  estate  to  pay  debts  of 
the  testator.    Thomas  v.  Williams Q82,  684 

16. Spch  litigation  is  not  an  action,  but  a  special 

proceeding  or  a  part  pf  a  special  proceeding.    Id 684 

17. There  being  no  statute  of  limitation  relating 

to  the  matter,  such  a  proceeding  can  be  maintained 
only  if  begun  within  a  reasonable  time.    Id 632,  634 

18. A  4clay  of  six  years  by  a  foreign  adminis- 
trator was  not  unreasonable,  it  bein^  occasioned  by 
the  pendjency  of  litip^ation  to  determine  the  validity 
and  amount  of  such  indebtedness.    Id 632,  685 

19.  Under  some  circumstances  a  claimant  may 

bring  an  action  to  subject  the  real  property  of  his 
deceased  debtor  to  the  payment  of  his  demand,  al- 
though there  may  be  personal  property  elsewhere 
suffident  for  the  purpose.    Id 637 

20.  Probably  this  right  is  not  affected  by  any 

proceedings  or  conditions  existing  in  another  juris- 
diction.   Id 637 

21.  Promise  in  Writing. — A  writing  acknowledging  the 
receipt  of  money  held  to  be  an  ^agreement,  promise 
or  contract  in  writing,"  within  the  saving  clause  of 
the  statute  of  limitations.    Lewis  v,  Norris 620 

22.  Revivor  of  Action. — Where  a  corporation  not  quali- 
fied to  maintain  a  suit  in  this  state  was  adjudicated 
a  bankrupt  while  its  suit  was  pending  and  the  trustee 
assigned  its  cause  of  action,  and  more  than  a  year 
afterward  the  assignee  asked  to  be  substituted,  it 
could  acquire  no  better  rights  than  the  original  plain- 
tiff had.    Buck  v,  Vickers. .  # 30,    34 

23.  Statute  Not  Available  for  Affirmative  Relief.— The 
five-year  statute  of  limitations  which  protects  tax 

57—80  KAN. 
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LIMITATION  OF  ACTIONS— Continued: 

deeds  was  unavailing  to  the  plaintiff,  for  the  reason 
that  it  is  exclusively  a  defense  and  can  not  be  used 
as  a  cause  of  action.    Salter  v.  Corbett 327,  381 

24.  Where,  after  a  lease  was  given  by  the  holder 

of  a  five-year-old  tax  deed  good  upon  its  face,  the 
patent  and  the  tax  titlies  became  united  in  a  stranger, 
and  the  lessee's  assignee  had  attorned  to  the  grantee, 
the  lessee  was  entitled  to  avail  himself  of  the  pro- 
tection afforded  by  section  141  of  the  tax  law  in  de- 
fense of  claims  made  upon  him  by  such  grantee. 
Millikin  v.  Lockwood. 600 

25.  Suspension  of  the  Statute. — (See,  also,  Nos.  2,  3.) 
Where  a  second  assessment  was  made  upon  stock- 
holders of  an  insolvent  corporation  to  satisfy  an  ex- 
ecution, the  first  assessment  being  inadequate  be- 
cause the  order  was  reversed  on  appeal  as  to  some 
of  the  stockholders,  whose  subscriptions  were  de- 
clared ultra  yircBf  action  by  the  receiver  to  enforce 
the  second  assessment  was  not  barred,  as  the  statute 
did  not  run  during  the  pendency  of  tne  litigation  to 
determine  the  vaUdity  of  the  first  one.  Converse  v, 
Elward 558 

26.  Where  the  duty  to  take  the  preliminary  ac- 
tion rests  upon  the  claimant  he  can  not  prevent  the 
operation  oi  the  statute  by  long  and  unnecessary 
delay,  but  in  such  case  the  statute  begins  to  run  in 
a  reasonable  time  after  the  claimant  could  have  taken 
the  preliminary  action,  and  unnecessary  inaction  for 
the  full  period  of  limitation  always  amounts  to  an 
unreasonable  delay.    Id 566 

27.  Where  the  grantee  in  a  deed  by  his  acceptance 

assumes  a  mortgage  the  statute  begins  to  run  on  his 
personal  debt  to  the  mortgagee  upon  such  acceptance, 
and  may  be  suspended  by  the  debtor's  absence  from 

the  state.    Hendricks  v.  Brooks 1 

28.  The  mortgage  is  enforceable  so  long  as  an 

action  against  such  grantee  is  not  barred.    Id 2 

29.  The  evidence  held  not  to  establish  the  absence 

of  a  mortgagor  from  the  state  so  as  to  toll  the  statute 

of  limitations*    Davidson  v,  McNair 704 

80.  The  statute  of  limitation  was  not  available  as 

a  defense  in  a  foreclosure  suit.    Bullock  v,  Kendall, .   791 

81.  Tax  Title.— (See,  also,  Nos.  23,  24.)  Where  an  agait 
fraudulently  took  a  tax  deed  in  his  own  name  and 
conveyed  to  an  innocent  purchaser,  the  deed  being 
fair  on  its  face  and  having  been  recorded  five  years, 
action  by  the  principal  against  such  purchaser  was 
barred  in  five  years.    Morris  v,  Gregory 626,  681 

32.  The  principal  or  his  assignee  was  not  in  a 

position  to  insist  that  the  purchase  at  the  sale  was 
the  equivalent  of  the  payment  of  taxes.    Id 626,  681 

83.  The  deed  was  entitled  to  the  protection  af- 
forded by  section  141  of  the  tax  law.  Carson  v.  Ful- 
bright  624 
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LIMITATION  OF  ACTIONS— Continued: 

34.  Merger  is  largely  a  question  of  intention,  and 

wijl  not  be  presumed  when  it  would  operate  to  the 
disadvantage  of  a  party.    Id 625 

35.  Where  the  owner  of  a  lost  tax  deed  recorded 

nearly  fifteen  years  brought  ejectment,  and,  the  pub- " 
lie  records  having  been  burned,  made  a  prima  facie 
case  under  a  special  statute  applying  to  such  records, 
it  was  proper  for  defendant  to  introduce  the  tax  pro- 
ceedings to  defeat  the  deed.    Salter  v,  Corbett 327 

36.  — : The  presumption  in  favor  of  a  tax  deed  five 

years  old  could  not  be  invoked  by  plaintiff  in  behalf 

of  such  proceedings.    Id 327,  331 

37.  Trustees. — ^When  the  statute  of  limitations  begins 
to  run  in  favor  of  a  trustee  stated.  Cooley  r.  Gil- 
liam   278,  284 

38. Where  an  agent  purchased  at  a  tax  sale  and 

fraudulently  took  the  deed  in  his  own  name,  an  action 
against  an  innocent  purchaser  was  barred  two  years 
after  the  principal  learned  of  the  agent's  miscon- 
duct.   Morris  v.  Gregory 626,  629 

39.  Evidence  held  to  show  that  a  principal  had 

notice  of  the  fraudulent  misconduct  of  his  agent 
more  than  two  years  before  the  action  was  begun. 

Id 626>  62© 

40.  Vacation  of  Judgment. — Where  the  court  has  juris- 
diction a  judgment  entered  by  default  quieting  the 
title  of  a  party  in  possession  under  a  tax  deed  void, 
upon  its  face  is  not  a  nullity,  and  will  not  be  set 
aside  on  motion  of  a  defendant  filed  more  than  three 
years  afterward. 

Brenholts  v.  Miller 185 

Doyle  V.  Hays 222 

LIQUIDATED  DAMAGES— See  "Damages,"  20. 

LIQUORS — See  "Intoxicating  Liquors." 

UVE  STOCK— See  "Railroads." 

LOAN  ASSOCIATIONS — See  "Building  and  Loan  Asso- 
ciations." 

M. 

MALICE  OR  MOTIVE— See  "Office  and  Officers,"  31-34; 
"Assault  and  Battery,"  2;  "Cities  and  City  Of- 
ficers," 28-30;  "False  Imprisonment." 

MANDAMUS: 

1.  County  Clerk— Execution  of  a  Tax  Deed. — If  all  the 

proceedings  up  to  the  execution  of  a  tax  deed  are 
regular  the  certificate  holder  is  entitled  to  a  deed  in 
legal  form,  and  neither  the  power  nor  the  duty  of  the 
county  clerk  is  exhausted  by  the  execution  of  an  ir- 
regular and  improper  deed.    Young  v.  Gibson, . .  264,  270 

2.  Where  a  certificate  holder  is  entitled  to  a  tax 

deed  in  legal  form,  but  a  defectivef  deed  is  issued,  an 
action  may  be  maintained  against  the  county  clerk  to 
compel  l^e  issuance  of  a  second  deed  at  any  time 
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MANDAMUS— CONTINUBD : 

within  five  years  after  th^  issuance  of  the  defective 
deed.    IcL 264,  269 

3.  Performance  of  OfRcial  Duties. — The  scope  of  the 
duties  of  a  public  office — that  is,  duties  the  perform- 
ance of  which  may  be  compelled — stated.  Jlfoore  v. 
Nation 672,  683 

4.  Duties  not  so  related  to  an  office  are  unofficial, 

can  not  rightfully  be  attached  to  it,  and  the  incum- 
bent is  not  obliged  to  perform  them.    Id, 672,  683 

5.  School-district  Board  —  Special  Meeting.— In  the 
statute  relating  to  school-district  meetings  which  pro- 
vides that  ''special  meeting  may  be  called  by  tiie  dis- 
trict board,  or  upon  a  petition  signed  by  ten  residoit 
taxpayers  of  the  district,''  the  word  'Taay"  if  used 

in  the  permissiye  sense.    Th^  State  v.  School  Di9iTUt,  667 

6.  Tay  l^vy — Pavipeipt  of  a  JndgoieD^ — Mandamus 
hdd  properly  allowed  to  require  a  citir  to  levy  a  tax  to 
pay  a  judment,  the  reasons  given  for  a  refusiU  neing 
purely  teebnieal.   King  v,  Mayhood 81 

MANDATORY  INJUNCTION— See  "Injunction,"  24,  25. 

MANSLAUGHTER— See  "Criminal  Law." 

HARKBT  VALUE— See  "Damaq^S,"  4,  6,  9,  16. 

MARRiAGS— 3ee  "Husband  and  Wipe." 

MASTER  AND  SERVANT: 

Asaumption  of  risk.^Se*  "Pbrsonal  Injuribs." 
DiaehiubDe  of  «[Dploj«e.— See  "Constitutional  Law."  21,  22. 
Independent  contractor.— See  "Agency." 
Injury  to  employee.— See  "Pbbsonal  Injuribs." 

MEASURE  OF  DAMAGES— See  "Damagbs." 

MECHANIC'S    LIEN: 

1.  Action  by  Sabconiractor— Default  Judgment^Va- 
cation. — In  an  action  by  a  subcontractor^  where  a 
personal  judgment  ag:ainst  t^e  contractor  and  a  fore- 
elosure  of  tl^  lien  on  the  owner's  pranises  were  de- 
creed by  default,  and  the  owner's  motion  for  a  vaca- 
tion of  the  judgment  was  allowed  but  the  judgment 
against  the  contractor,  who  was  still  in  defaul^  was 
not  formally  set  aside,  as  it  should  have  been,  it  was 
not  prejudicial  error  to  try  the  question  of  the  amount 
due  to  the  subcontractor  without  having  made  such 
formal  order.    Sash  Co.  v.  Weil 606 

2.  Action  by  Subcontractor— Defense  by  Owner. — In 
an  action  by  a  subcontractor  the  owner  may  defend  in 
the  absence  of  the  contractor,  and  to  ascertain  the 
amount  due  and  reduce  the  extent  of  the  lien  may 
allege  and  prove  damages  resulting  from  defects  in  the 
work  performed  or  the  material  furnished  by  the  sub- 
contractor.  Id, 607 

3.  Action  by  Subcontractor  or  Contractor — Construc- 
tion of  Petition. — In  an  action  by  a  subcontractor 
to  foreclose  a  mechanic's  lien  the  averments  of  the 
petition  were  insufficient  to  charge  the  owner  per- 
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MECHANIC'S  LIEN— Continued: 

sonallir  with  the  indebtedness  or  fortii  ii  basis  for 
establishing  a  lien  on  the  theory  of  a  sale  directly  by 
the  plaintiff  to  the  owner.    Lumber  Co.  v.  Washingtony  614 

4.  Coiistrtiction  of  the  Statute. — Like  unir  other  non- 
penal  stiktute,  that  relating  to  mechanic's  liens  is  to 
be  construed  with  reasonable  liberality  to  promote  its 
object*  but  its  requirements  Itaust  be  Substantially 
complied  with.    Id 617 

5. Omitted  matters  of  substance  can  hot  be  im- 
ported Into  the  lien  statement  upon  a  mere  weighing 
ctf  probabilities.    Id. 617 

6.  Counter-claim  and  Set-off. — See  No.  2. 

7.  Discharge  of  Lien — Tender. — In  an  action  to  fore- 
close a  mechanic's  lien,  where  the  owner  asked  for  the 
withdrawal  of  the  money  which  he  had  tendered  and 
paid  into  court  but  which  the  plaintiff  declined  to 
accept,  and  the  court  permitted  the  withdrawal  of  the 
deposit,  such  tender  and  deposit  did  not  effect  a  dis- 
charge of  the  lien.    Sash  Co.  v.  Weil 606 

8.  Subcontracter^s  Statement—Name  of  Contractor. — 
A  subcontractor's  lien  statement  was  insufficient  be- 
cause it  did  hot  state  the  name  of  the  contractor. 
Lumber  Co.  v.  Washingt&n 618 

9.  Such  lien  statement  is  fatally  defective  unless 

it  shows  by  express  averment  or  by  reasonable  impli- 
cation that  the  purchaser  of  the  material  made  the 
improvement  under  contract  with  the  owner.    Id.....  618 

MEMBERSHIP—See  "Insurance,"  14. 

MERGER— See  "Judgments,"  28-26;  "Taxation,"  48,  60, 
62;  "Landlord  and  Tenant,"  1-3. 

MILL-DAM — See  "Waters  and  Watercourses." 

MINES  AND  MINERALS: 

1.  Attornment  by  Assignee  of  Lease. — See  Nos.  8-10. 

2.  Construction  of  Agreement. — ^Whatever  is  neces- 
sarily implied  bv  the  words  used  in  a  contract  is  as 
much  a  part  of  the  contract  as  if  it  had  been  expressed 

in  elaborate  terms.    Zelleken  v.  Lynch 748 

3.  Covenant  to  Drill  Well  or  Make  Annual  Payments. 
— A  covenant  to  drill  a  well  on  leased  premises  within 
two  years  thereafter  or  pay  annually  a  certain  sum 
until  a  well  is  drilled  held  not  to  reauire  the  annual' 
payments  to  be  made  in  advance.    Rhodes  v.  Oil  Co.,  762 

4.  The  covenant  is  performed  by  a  single  pay- 
ment of  the  entire  sum  at  any  time  before  the  end  of 
the  year  for  which  it  is  made.    Id. 762 

5.  Covenant  to  Work  and  Mine  **Continao«sly.*' — ^In 
the  absence  of  provisions  indicating  a  contrary  inten- 
tion a  covenant  in  a  mining  lease  wat  the  lessee  shall 
work  and  mine  the  proper^  continuoushr  means  con- 
tinuously to  the  end  of  the  term.    Zelleken  v.  Lynch,  746 

6.  Land  Included  in  Leases  Assigned — Description. — 
An  assignment  of  mineral  leases  covering  real  estate 
"immediately  surrounding^ *  Mound  City,  Kan.,  was  in- 
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MINES  AND  MINERALS— Continued: 

terpreted  to  include  a  lease  of  land  situated  a  half 
mile  distant  from  the  town  site.  Rhodes  v.  Oil 
Co 762,  768,  768 

7.  Oral  Agreement  to  Lease — Specific  Performance. — 
Under  the  circumstances,  as  ag:ainst  a  claim  of  want 
of  mutuality  in  the  obligation  and  remedy  of  the  par- 
ties, specific  performance  of  an  oral  agreement  to 
make  a  mineral  lease  was  proper.    ZeUeken  v.  Lynch,  746 

8.  Rents  and  Royalties. — The  voluntary  relinouishment 
by  an  assignee  of  a  lease  to  claims  asserted  under  a 
title  inferior  to  that  of  the  lessor,  whose  better  title 
has  not  been  extinguished,  will  not  avail  against  a 
claim  for  rent.    Miuikin  v.  Lockwood 600 

9.  Where  a  tax  title  and  the  patent  title  are 

united  in  the  same  person,  an  outstanding  lease  previ- 
ously made  by  one  in  possession  under  a  tax  deed 
valid  upon  its  face  and  of  record  five  years  is  not 
merged  if  the  interest  of  the  lease-holder  had  become 
vested  before  such  titles  were  imited.    Id 600 

10.  The  assignee  of  the  lease-hol4er  is  not  bound 

to  surrender  to  the  grantee  of  the  titles  so  united,  and 
if  he  voluntarily  does  so  and  accepts  another  lease 
from  such  grantee  he  is  not  relieved  from  performing 
the  conditions  stipulated  in  the  assignment  of  the 
original  lease.    Id, 600 

11.  A  mineral  lease  construed  to  render  the  lessee 

liable  for  rental  if  gas  is  used  by  it  for  any  purpose 
other  than  drilling,  although  royalty  is  paid  for  oil 
from  the  same  well.    Mathes  v.  Shaw 181 

MINORS— See  "Parent  and  Child." 

MISJOINDER  —  See  "Parties,"  15;  "Actions  and  Reme- 
dies," 31-33. 

MISREPRESENTATIONS— See  "Fraud." 

MISTAKE — See  "Contracts";  "Practice,  Supreme  Court," 
26;  "Taxation." 

MOBS — See  "Cities  and  City  Officers,"  28-30. 

MONEY: 

Amount  in  controversy. — See  "Practice.  Suprbmb  Court,"  1. 

Had  and  received. — See  "Agency."  20. 

Identification. — See  "Criminal  Law/'  28. 

Public  funds. — See  "Banks  and  Banking,"  4-7. 

Receipt. — See  "Contracts,"  67. 

Tendei^-withdrawal. — See  "Mechanic's  Lien,"  7. 

Value — ^judicial  notice. — See  "Evidence,"  116. 

MORTGAGES: 

1.  Assignment. — An  assignment  described  a  mortgage 
sufficiently  to  impart  notice.    Doyle  v.  Hays 212 

2.  A  claim  that  a  mortgage  had  been  satisfied 

was  not  sustained.    BuUock  v,  Kendall 791 

3.  Assumption  by  Grantee  in  a  Deed. — The  acceptance 
by  the  grantee  of  a  deed  in  which  he  ''assumes  and 
agrees  to  i>ay"  a  mortgage  described  makes  a  con- 
tract in  writing  obligating  him  to  pay  the  mortgage. 
Hendricks  v.  Brooks 1 
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4.  A  subsequent  conveyance  of  the  land  by  the 

g^rantee  is  conclusive  evidence  of  his  acceptance  of 
the  deed  and  the  contract  contained  therein.    Id 1 

5.  Where  the  grantee  in  a  deed  by  his  accept- 
ance assumes  a  mortg^age  the  statute  begins  to  run 
on  his  personal  debt  to  the  mortgagee  upon  such  ac- 
ceptance, and  may  be  suspended  by  the  debtor's  ab- 
sence from  the  state.    Id 1 

6.  The  mortgage  is  enforceable  so  long  as  an 

action  against  such  grantee  is  not  barred.    Id 2 

7.  Chattel. — A  chattel  mortgage  was  not  void  on  its  face 
for  indefiniteness  of  description.    Reeves  v.  Brown. .  292 

8. Whether  third  parties,  under  the  description 

p^iven  and  by  reasonable  inquiries  suggested  by  the 
instrument,  could  identify  the  property  mtended  to  be 
mortgaged  was  for  the  determination  of    the  jury. 

Id 292 

9.  The  law  relating  to  the  registration  of  chat- 
tel mortgages  has  no  application  to  pledges.  Bank  v. 
Bank 206 

10.  Description. — (See,  also,  Nos.  1,  7,  8.)  Where  a  deed 
described  a  mortgage  as  dated  November  20  evidence 
was  admissible  to  show  that  a  mortgage  dated  Novem- 
ber 1  and  acknowledged  November  20  was  the  instru- 
ment referred  to.    Hendricks  v.  Brooks 1 

11.  Execution  under  Decree  for  Specific  Performance 
— Conditions. — Where  a  contract  for  the  sale  of  real 
estate  requires  the  purchaser  to  execute  a  mortgage, 
without  defining  its  terms,  a  decree  for  specific  per- 
formance may  provide  that  the  mortgage  shall  con- 
tain the  usual  terms  and  conditions  of  a  real-estate 
mortgage.    Harrell  v,  Neef 348,  853 

12.  Foreclosure. — A  party  duly  served  is  in  court  for 
every  purpose  connected  with  the  action  and  must 
take  notice  of  all  subsequent  proceedings.  Shellabar- 
ger  v.  Sexsmith 580 

13.  The  rule  applied  where,  after  a  decree  of  fore- 
closure was  taken  oy  default,  a  second  mortgagee  was 
made  a  party  and  procured  a  personal  judgment 
against  the  defaulting  defendant.    Id. 580 

14.  In  a  foreclosure  suit  by  one  who  also  held  a 

tax  title  the  fact  that,  had  the  tax  deed  been  held  void, 
plaintiff's  lien  for  taxes  would  eoual  the  amount  bid 
at  the  foreclosure  sale  did  not  justify  a  refusal  to 
open  the  judgment,  the  answer  containing  allegations 
sufficient  to  set  aside  the  deed  in  the  foreclosure  suit 
and  the  tax  deed.    Glenn  v.  Erath 788 

15.  Where  a  principal  and  surety  borrowed  money 

for  a  third  party,  who  gave  the  principal  a  real-estate 
mortgage  to  secure  the  loan,  and  the  surety  sued  in 
the  principal's  name  to  foreclose  the  mor^ge  but 
took  the  sheriff's  deed  in  his  own  name  and  offered  to 
vest  title  in  the  principal  if  he  would  pay  the  loan, 
which  he  refused  to  do  and  the  surety  paid  it,  a  judg- 
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moit  refusing  to  deelare  a  resulting  trust  and  order 
a  conveyance  of  the  title  to  the  principal  afRrmed. 
Shup  V.  Moon 4d8 

16. Whether  a  purchaser  at  a  foreclosure  sale  waft 

guilty  of  bad  faith  was  a  question  of  fact.    Id. .  .498,  504 

17. Aftet  defendant  had  been  in  possession  under 

a  tax  deed  apparently  valid  and  recorded  more  than 
five  years  he  took  a  conveyance  from  the  former 
owner.  In  an  action  to  foreclose  a  mortgage  executed 
by  such  owner,  who  had  covenanted  to  pi^  taxes,  de- 
fendant was  not  estopped  from  claiming  title  under 
the  tax  de^.    Carson  v,  Fnlbright 624 

18.  A  suit  to  enforce  the  mortgage  lien  is  not 

bltrred  by  limitation  until  an  action  against  Uie 
debtor  for  a  personal  judgment  is  also  barred. 
HendHeks  v.  Brooks 2 

19.  A  creditor  holding  a  note  secured  by  a  mort- 
gage may  take  judgment  on  the  note  alone  without 
releasing  the  mortgage  lien  or  waiving  his  right  to 
foreclose  the  mortgage.    Rossiter  v,  Merritnan. .  .789,  743 

20.  The  note  becomes  merged  in  the  judgment 

and  can  not  thereafter  be  made  the  foundation  of  a 
cause  of  action.    Id 789,  748 

21. The  judgment  then  becomes  the  primary  evi- 
dence of  the  debt,  and  a  proceeding  to  foreclose  the 
mortgage  should  be  founded  on  the  judgment. 
Id 789,  748 

22.  The  rendition  of  judgment  on  a  note  and  the 

transfer  of  the  ludgment  to  plaintiff  were  sufficiently 
pleaded  to  justify  a  judgment  foreclosing  a*mort- 
gage  given  to  secure  the  debt.    Id 789,  745 

23.  Limitation  of  Actions. —  (See,  also.  Nos.  5,  6.)  The 
statute  of  limitations  was  not  available  as  a  aefense 

in  a  foreclosure  suit.    Bullock  v.  Kendall 791 

24.  Payment. — A  claim  that  a  mortgage  had  been  satis- 
fied was  not  sustained.    Id 791 

25.  Quitclaim  by  Mortgagor  to  Tax-deed  Holder^ 
Merger. — See  No.  17. 

26.  Release. —  (See,  also,  Nos.  19-22.)  A  release  of  a 
mortgage  of  record  by  an  executor  held  insufficient 
because  not  accompamed  by  a  certificate  of  his  ap- 
pointment.   Bullock  V,  Kendall 791 

MOTIONS: 

For  judgment  on  the  pleadinss.— See  "Plkadinos." 

For  a  new  trial. — See  "New  Trial." 

To  open  judgment — See  "Judgments,"  26. 

To  strike  out. — See  "Pleadings/' 

To  vacate  judgment — See  "Judcmbnts,"  60. 

MUNICIPAL  CORPORATIONS  —  See  "Cities  and  City 
Officers"  ;  "Drainage  -  ditches"  ;  "Counties"  ; 
"Schools  and  School-land." 

MURDERr— See  "Criminal  Law." 

MUTUALITY— See  "Contracts." 
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NAMES— See  ^'Judgments/'  44;    "Taxation,"  81;   "Me- 
chanic's Lien,"  8,  0. 

NEGLIGENCE: 

Act  of  God. — See  "Railroads.'' 

Attempt  to  cross  in  front  of  approaehin«r  train. — See  "Personal 

INJURIBB/'  8,  9. 
Connactinir  carriers. — See  "Rau.boad6." 
Contract  limiting  statutory  liability. — See  "Railroads." 
Contribtifory. — See  "Pbrsonal  Injuries"  ;  "Railroads,"  18-16. 
Croasins. — See    "Railroads,"    18-10,    28;    "Personal    Injuries," 

6-10,  16. 
Defective  aifplianees. — See  "Personal  Injuries,"  8,  4. 
Defective  sidewalk. — See  "Cities  and  City  Opticers,"  10. 
Failure  of  proof. — See  "Personal  Injurib,"  17,  18. 
Failure  to  look  and  listen. — See  "Railroads,"  18-16;  "Personal 

Injuria."  7. 
Injury  by  fire. — See  "Railroads." 
Injury  to  goods  in  transit — See  "Railroads." 
Injury  to  tftoek. — Seft  "Railroads." 
injury  to  the  person. — See  "Personal  Injuries." 
Lacfaes. — See  "Parties,"   21 ;   "Sales,"   82,   88 ;   "Limitation   of 

Actions,"  26. 
Last  clear  chance  to  avoid  Injuir- — See  "Personal  Injuries,"  U. 
Operation  of  automobiles. — See  "Personal  Injuries,"  21-28. 
Ordinary  care. — See  "PBRsoNAt  Injuries,"  20. 
Proximate  cause. — See  "Personal  Injuries"  ;  "Railroads,"  1. 
Question  of  law  or  fact. — See  "Personal  Injuries,"  8,  4,  7,  23, 

24. 
Release  of  claim  for  injuries. — See  "Personal  Injuribb,"  29. 
Speed  of  a  train. — See  "Railroads,"  28,  80,  31. 

NEGOTIABLE  INSTRUMENTS: 

1.  Execution  Admitted — Instructions. — The  jury  could 
not  have  been  misled  by  the  instruction  that  the 
cause  of  action  on  the  note  was  admitted,  which  only 
meant  that  the  execution  of  the  note  was  admitted. 
Wiggin  v.  Dickson 797 

2.  Innocent  Purchaser. — (See,  also,  Nos.  6-8.)  The  evi- 
dence held  not  to  justify  a  finding  that  a  purchaser 
of  a  negotiable  note  had  notice  of  a  defense.  Mar- 
tindale  v.  Stotler 87 

3.  Note  Reduced  to  Judgment  —  Security  Not  Dis- 
charged.— See  "Mortgages,"  19-22. 

4.  Presentment  of  Banic  Check. — ^Where  a  vendor  of 
personal  property  accepted  a  bank  check  from  the 
buyer  his  failure  for  several  days  to  present  the 
check  did  not  conclusively  show  a  waiver  of  his  right 
to  reclaim  the  property  from  an  attaching  creditor 

of  the  buyer.    Bank  v,  Brovm 520,  524 

5.  His  acceptance  of  a  check  did  not  imply  an  ex- 
tension df  credit.    Id 528 

6.  Transfer  to  Innocent  Purchaser — Action  by  Maker 
for  Damages. — The  maker  of  a  note  who  had  a  de- 
fense against  the  payee  was  entitled  to  recover  from 
the  payee  the  amount  he  had  been  compelled  to  pay 
an  innocent  purchaser,  including  the  costs  and  his 
attorney's  fees  in  the  action  brought  by  the  indorsee. 
Bourke  v.  Spaight 887 

7.  The  judgment  obtained  by  the  indorsee  against 

the  maker  was  not  an  adjudication  of  the  maker's 
claim  against  the  payee.    Id 887 


Digitized  by  LjOOQ IC 


1 


906  SUPREME  COURT  OF  KANSAS. 
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8.  The  note  was  given  in  payment  of  horses  pur- 
chased, but  the  maker,  having  rescinded  the  sale  and 
restored  the  property,  could  maintain  this  action  for 
damages  for  the  transfer  of  the  note  without  affirm- 
ing its  validity.    Id 888 

NEW  TRIAL: 

1.  Excessive  Damages.  —  Where  findings  inconsistent 
with  the  verdict  state  the  several  elements  of  dam- 
age and  give  the  amount  of  ^each  separately,  and 
allow  a  reasonable  amount  for  all  elements  of  damage 
sustained  by  plaintiff,  this  court  may  give  plaintiff 
the  option  of  accepting  judgment  for  flie  amount  spe- 
cially found  or  a  new  trial.    Francis  v.  Brock 100 

2.  The  special  findings  in  this  case  examined 

and  an  option  given  to  the  plaintiff  to  accept  a  judg- 
ment for  $2600  or  have  a  new  triaL    Id 100 

3.  FinditifiTs  Inconsistent. — Where  the  special  findings 
of  the  jury  are  inconsistent  with  each  other  and  with 

the  general  verdict  a  new  trial  must  be  granted.    Id.,  100 

4.  Impeachment  of  Verdict. — See  No.  9. 

5.  Misconduct  of  Jury. — A  claim  that  a  juror  after  be- 
in^  impaneled  made  statements  indicating  a  hostile 
opinion  against  the  defendant  was  decided  adversely 
on  the  motion  for  a  new  trial,  and  the  finding  was 
conclusive.    The  State  v.  Basanett 898,  406 

6.  Motion  for  a  New  Trial. — (See,  also,  No.  5.)  Judg- 
ment affirmed  because  the  denial  of  the  motion  for  a 
new  trial  was  not  assigned  as  error.  Bennett  v.  Sup- 
ply Co 437 

7.  A  claim,  in  the  briefs,  of  error  in  denying  the 

motion  for  a  new  trial  could  not  be  treated  as  an 
amendment  of  the  petition  in  error.    Id 487 

8.  The  facts  being  agreed  to,  the  only  question 

presented  to  the  trial  court  was  one  of  law,  and  a  mo- 
tion for  a  new  trial  was  unnecessary  to  procure  a 
review  of  the  decision.    Nichols  v.  Trueman 89 

9.  In  considering  a  motion  for  a  new  trial  the 

court  properly  excluded  that  part  of  the  affidavit  of 
jurors  impeaching  their  verdict  U]>on  grounds  essen- 
tially necessaiy  to  consider  in  making  up  the  verdict. 
The  State  v.  Bowman 473,  479 

NOMINATION— CANDIDATE  FOR  OFFICE— See  "Elec- 
tions," 11,  12. 

NOTICE:  ^ 

Animals  on  the  track. — See  "Railroads,"  17. 

Concurrent  insurance — ^waiver  by  a^ent. — See  "Insurancb,"  6. 

Contributory    neslisrenee. —  See    "Personal     Injuries";     "Rail- 
roads," 18-15. 

County  attorney — intoxicating  liquors. — See  "Intoxicating 
Liquors,"  18-19. 

Established  rates. — See  "Interstate  Cohmbrce.'*  1. 

Forfeiture — school-land. — See  "Schools  and  School-land,"  5-18. 

Highways. — See  "Criminal  Law,"  81. 

Increased   insurance   premium — removal   of   ffoods. — See   "iNsus- 

ANCB."  6. 

Information,  complaint  or  warrant — See  "Criminal  Law." 
Judicial — See  "Evidence." 
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Mechanic's  lien  statement — See  "Mechanic's  Libn/'  8,  9. 
Publication  of  a  libel. — See  "Slander  and  Libel,"  8,  4. 
Production  of  evidence. — See  "Evidence,"  99. 
Publication  service. — See  "Process." 
Redemption  from  tax  sale. — See  "Taxation,"  40. 
Service  of  process. — See  "Process." 
Tax  sale. — See  "Taxation,"  41. 

Use  of  premises — maintenance  of  a  nuisance. — See   "Intoxicat- 
iso  Liquors,"  10,  11. 

1.  Actual  Notice  of  Pending  Action. — A  finding  that 
defendant  had  notice  of  a  pending  action  was  sus- 
tained by  evidence.    Erath  v,  Glenn 795 

2.  An  ai>plication  to  open  a  judgment  rendered 

upon  publication  service,  on  the  eround  that  the  de- 
f^idant  did  not  have  notice  of  the  pendency  of  the 
action,  was  properly  denied.    Chubbuck  v.  Beaty 789 

3.  A  deposition  offered  in  evidence  to  show  that 

the  defendant  had  notice  that  the  action  was  pending 
was  an  affidavit  within  the  meaning  of  section  77  of 
the  civil  code.    Id 789 

4.  Section  77  of  the  civil  code  does  not  pro- 
hibit the  court  from  hearing  any  competent  evidence 
tending  to  show  that  the  defendant  had  notice  of  the 
pendency  of  the  action  in  time  to  defend.    Id. 789 

5.  A  finding  that  a  defendant  served  by  publica- 
tion did  not  have  actual  notice  of  the  pendency  of  the 
action  in  time  to  defend  held  conclusive  on  review. 
Glenn  v.  Erath 788 

6.  Before  a  judgment  will  be  opened  under  sec- 
tion 77  of  the  code  the  applicant  must  satisfy  the  court 
that  he  had  no  actual  notice  of  the  p^ding  of  the  ac- 
tion in  time  to  appear  and  defend.    Wood  v.  Cobe 496 

7.  Mere  oversight  of  a  party  in  failing  to  make 

his  defense  at  the  trial  of  an  action  of  which  he  had 
actual  notice  does  not  justify  the  opening  up  of  the 
judgment  under  that  provision  of  the  code,    id 496 

8.  Where  a  judgment  was  rendered  upon  publi- 
cation service  and  the  defendant  afterward  assigned 
his  interest  his  grantee  had  the  same  right  as  the  de- 
fendant to  have  the  judgment  opened  under  section  77 

of  the  code.    Leslie  v.  Gibson 504 

9.  Assignment. — One  who  was  a  proper  party  defendant 
in  a  suit  was  entitled  to  maintain  proceedings  in  error 
from  the  judgment  although  he  had  transferred  his 
interest  before  the  suit,  the  transfer  not  having  been 
recorded  until  afterward.    Doyle  v.  Hays 209,  221 

10.  An  assignment  sufficiently  described  a  mort- 
gage to  impart  notice.    Id 212 

11.  The  defendant  served  being  the  record  owner 

of  the  land  that  was  the  subject  of  the  action,  the  no- 
tice was  sufficient  to  permit  an  adjudication  of  the 
claims  of  her  assignee,  whose  assignment  had  not  been 
recorded.     Id 209 

12.  Claim  for  Damages. — Testimony  that  defendant's 
agent  examined  stock  injured  in  transit  and  gave 
advice  as  to  its  disposition  justified  submitting  to  the 
jury  the  question  whether  it  had  become  unnecessary 
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to  give  the  written  notice  of  a  claim  for  damages  re- 
quired by  the  contract.  Railroad  Co.  v.  Lieu- 
ranee   424,  426 

13.  Contents  off  a  Writing. — ^Where  plaintiff  signed  a  re- 
ceipt acknowledging  payment  of  all  demands  for  serv- 
ices rendered  under  a  contract  the  evidence  justified 
a  finding  that  she  was  fraudulently  induced  to  sign 
it  in  ignorance  of  its  purpiort,  and  she  was  hot  pre- 
vented from  recovering  a  balance  due.  Heery  v. 
Reed 881,  386 

14. One  who  Wafi  induced  by  fraudul^t  misrepre- 
sentations as  to  the  contents  of  a  writtoi  contract  to 
sign  it  without  reading  it  was  not  bound  thereby. 
Tantofi  V,  Martin 22 

15.  The  recipient  of  a  fire-insurance  policy  issued 

in  response  to  an  application  made  on  a  blank  fur- 
nished by  the  company  niay  assume  that  the  policy 
was  written  on  the  basis  of  the  application,  and  need 
not  read  the  policy  to  see  if  it  conforms  to  the  appli- 
cation.   Insurance  Co,  v,  Darrin 578 

16.  Criminal  Appeal-r-Transcript  of  the  Record. — The 

criminal  code,  even  as  amended  in  1903,  rei^ires  the 
appellant,  in  order  to  procure  a  review  of  a  judgment 
in  a  criminal  case,  to  file  a  transcript  of  the  record 
within  thirty  days  after  giving  notice  of  an  appeal. 
The  State  v.  Chilberg 65 

17.  Defense  —  Negotiable  Instrnments.  —  The  evidence 
held  not  to  justify  a  finding  that  a  purchaser  of  a 
negotiable  note  had  notice  of  a  defense.    Martindale 

V,  Stotler 87 

18.  Description  of  Land. — In  an  action  for  specific  per- 
formance the  description  of  the  premises  involved  may 

be  aided  by  extrinsic  evidence.    Zelleken  v.  Lynch 751 

19.  The  aflddavit  for  publication  service  did  not 

need  to  describe  the  land. 

Ennie  v.  Grimes 429 

Boyle  V,  Sayers 430 

20.  An  assignment  of  mineral  leases  covering  real 

estate  "immediately  surrounding"  Mound  City,  Kan., 
was  interpreted  to  include  a  lease  of  land  situated  a 
half  mile  distant  from  the  town  site.    Rhodes  t?.  Oil 

Co 762,  763,  768 

21.  A  tax  deed  is  not  void  merely  because  the  de- 

sciAption  of  the  land  is  not  technically  accurate.  Good- 
row  V.  Stober 597 

22.  —  Where  a  town  was  popularly  known  by  a  dif- 
ferent name  than  that  in  the  recorded  plat  a  tax  deed 
describing  a  lot  therein  was  not  void  because  it  re- 
ferred to  the  town  by  the  popular  name.    Id 597 

23.  Description  of  Judgments — Execution. — An  execu- 
tion upon  two  separate  judgments,  issued  on  a  single 
paper,  was  not  absolutely  void,  and  it  sufficiently 
identified  the  two  judgments  to  prevent  their  becom- 
ing dormant  for  five  years.    Dugan  v,  Harnian 302 
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24.  Detcription  of  Mortgage. —  An  assignmo^i  suffi- 
ciently described  a  mortgage  to  impart  notice.    Doyle 

V.  Hays 212 

25.  Where  a  deed  described  a  mortgage  as  dated 

November  20  evidence  was  admissible  to  snow  that  a 
mortgage  dated  November  1  and  acknowledged  No- 
vember 20  was  the  instrument  referred  to.    Hendricks 

V.  tsrooks 1 

26.  Description  of  Parties.  —  A  notice  by  publication 
sufficiently  described  the  party  intended  to  be  served. 
Doyle  V.  H($ys ?09 

27.  The  defendant  served  being  the  record  owner 

of  the  land  that  was  the  subject  of  the  action,  t^e  no- 
tice was  sufficient  to  permit  an  aidjudication  of  the 
diums  o#  her  aaeigiioe,  whose  aasigmnent  kai  not 
been  recorded.    Id 209 

28.  As  by  the  record  the  defendant  served  ap- 
peared to  be  a  wife,  and  she  yras  served  as  such,  the 
notice  was  not  invalid  because  her  husband  had  died 
before  the  suit  was  brought.    Id 209,  219 

29.  In  a  notice  by  publication  ^  def end^t  whose 

name  was  Borthwick  w^b  described  as  Bothwick.  The 
names  are  idem  sonans  and  the  notice  was  sufficient. 
HarreU  v.  Neef «48 

80.  Description  of  Property  —  Chettel  Mort^^e. — A 

chattel  mortgage  was  not  void  on  its  face  ^r  indefi- 
niteness  of  description.    Reeves  v.  Brown, 292 

31. Whether   third   parties,   under   the   descpp- 

tion  given  and  by  reasonable  inquiries  suggested  by 
the  instnunent,  coi^d  identify  the  property  intended 
to  be  mortgaged,  was  for  the  determination  of  the 
jury.    Id 292 

82.  Establishment  of  a  High  School.— The  establishment 
of  a  coi^ity  high  school  was  invalid  because  notice 
that  the- commissioners  would  consider  a  petition  for 
the  establishment  of  such  school  was  not  g^iven  lor 
the  time  required  by  the  statute.  The  State  v.  Bent- 
ley 227 

33.  Until  the  act  to<^  effect  the  commissioners  had 

no  more  power  to  give  the  notice  than  to  make  the 
final  order.    Id 227 

34.  The  words  "the  passage  of  this  act"  in  the 

statute  related  to  the  time  it  should  take  effect,  and 
the  giving  of  notice  before  that  time  was  ineffectual. 

Id 227 

35.  Fraud  of  Agent. — Where  an  agent  purchased  at  a 
tax  sale  and  fraudulently  took  the  deed  in  his  own 
name,  an  action  against  an  innocent  purchaser  was 
barred  two  years  after  the  principal  learned  of  the 
agent's  misconduct.    Morris  v.  Gregory 626,  629 

36.  Evidence  held  to  show  that  a  principal  had 

notice  of  the  fraudulent  misconduct  of  his  agent  more 
than  two  years  before  the  action  was  begun.    Id,  .626,  629 
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37.  Judgment — Contempt. — ^Where  a  city  that  was  in 
effect  licensing  the  sale  of  liquor  was  ousted  from 
exercising  such  power,  and  the  saloon-keepers  th^i 
raised  a  fund  and  paid  the  salaries  of  city  employees, 
all  concerned  were  guilty  of  contempt  in  virtue  of 
their  having  attempted  to  defeat  the  purpose  of  the 
judgment.    The  State  v,  Pittsburg 710 

38.  Official  notice  of  the  order  was  not  necessary, 

as  knowledge  of  the  rendition  of  the  judgment  follows 
from  the  efforts  made  to  evade  it.    Id. 712 

89.  Judgment  Lien. — (See,  also,  "Judgments.")  Prop- 
erty conveyed  after  defendant  was  convicted  of  main- 
taining a  liquor  nuisance  thereon  was  subject  to  the 
statutory  lien  for  fine  and  costs.  Karcher  v.  The  State,  762 

40.  Mistake  in  Specifications— Contract  witli  a  City. — 

A  contract  to  construct  a  canal  according  to  specifica- 
tions prepared  by  a  city  engineer  stipulated  that  no 
allowance  should  be  made  for  extra  work  unless  au- 
thorized in  writing.  Through  an  error  in  the  specifi- 
cations, which  were  furnished  to  bidders,  additional 
work  in  disposing  of  dirt  was  necessary  but  was  not 
authorized  in  writing.  Held,  that  the  contractor 
could  not  recover  therefor.    Hutchinson  v.  White 37 

41.  Mortgage  —  Release  by   Executor   InsuflBcient. — ^A 

release  of  a  mortgage  of  record  by  an  executor  held 
insufficient  because  not  accompanied  by  a  certificate 
of  his  appointment.    Bullock  v,  Kendall 791 

42.  Obstruction  of  Drainage-ditch — Repairs. — The  pro- 
vision that  after  five  days'  notice  by  a  person  injured 
by  the  obstruction  of  a  drainage-ditch  the  township 
trustee  shall  cause  it  to  be  repaired  does  not  make  such 
notice  a  condition  precedent  to  action  by  him  when  he 
is  satisfied  of  the  need  of  repairs.  Bonnewell  v. 
Lowe 769,  776 

43.  Officers  —  Violations  of  Law. — (See,  also,  "Intoxi- 
cating Liquors.")  An  information  stated  facts  suffi- 
cient to  constitute  a  violation  of  the  statute  making 
wilful  and  malicious  misconduct  in  office  a  misde- 
meanor, personal  knowledge  of  the  commission  of 
offenses  it  was  defendant's  duty  to  prevent  or  punish 
being  attributed  to  him  from  the  allegation  that  he 
wilfully  permitted  the  acts  to  be  done.  The  Stale  v. 
Dixon 650 

44.  Party  Duly  Served  Bound  by  Subsequent  Proceed- 
ings.— A  party  duly  served  is  in  court  for  every  pur- 
pose connected  with  the  action  and  must  take  notice 
of  all  subsequent  proceedings.  Shellaharger  v.  Sex- 
smith 530 

45.  The  rule  applied  where,  after  a  decree  of  fore- 
closure was  taken  by  default,  a  second  mortgagee  was 
made  a  party  and  procured  a  personal  judgment 
against  the  defaulting  defendant.    Id 530 

46.  The  rule  applied  that  a  new  smnmons  need 

not  be  issued  upon  a  cross-petition.    Lawson  v.  Rush,  262 
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47.  Pledge. — The  law  relating  to  the  registration  of  chat- 
tel mortgages  has  no  application  to  pledges.  Bank  v. 
Bank 205 

48.  Purchaser  from  Devisees. — One  who  buys  land  in 
this  state  from  the  devisees,  seven  years  after  the 
death  of  the  testator,  while  a  resident  of  another 
state,  is  not  an  innocent  purchaser  against  proceed- 
ings to  subject  it  to  the  payment  of  debts  of  the  es- 
tate.   Thomas  v.  Williams 633,  640 

49.  Purchaser  in  Qood  Faith. — One  who  purchased  land 
did  so  in  good  faith.    Shup  v.  Moon 498,  504 

,  50.  Quitclaim  Deed.— See  "Deeds." 

51.  Repudiation  of  a  Trust. — When  the  statute  of  limi- 
tations begins  to  run  in  favor  of  a  trustee  stated. 
Cooi&y  V.  Gilliam , 278,  284 

52.  Required  by  Statute. — Generally  the  statutory  re- 
quirements relating  to  the  ^ving  of  notice  before 
proceeding  to  exercise  a  special  power  must  be  com- 
plied with  or  the  act  is  void.    The  State  v.  Bentley, .  281 

53.  Travelers  on  a  Highway — ^Automobile  Driver. — The 
rights  and  duties  of  one  drivin?  an  automobile  upon  a 
public  highway  stated.    McDonald  v,  Yoder 25 

54.  If  an  accident  result  he  will  be  conclusively 

presumed  to  have  seen  what  he  should  or  could  have 
seen  in  the  performance  of  his  duty.    Id 25 

55.  Warning  to  Purchasers  at  Execution  Sale. — ^Where 
an  execution  was  levied  upon  personal  property  under 
a  void  judgment  the  failure  of  the  owner,  who  knew 
of  the  sale,  to  attend  and  warn  purchasers  did  not  es- 
top him  recovering  from  the  purchaser  at  the  sale  the 
value  of  ttie  property  converted.    Schott  v,  Linscott. .  536 

NUISANCES  —  See   "Intoxicating   Liquors";    "Injunc- 
tion." 

0. 

OCCUPATION  TAX—See  "Taxation." 

ODD  FELLOWS'  ORPHANS*  HOME  — See  "Limitation 
OP  Actions,"  2,  3;  "Liens  and  Lien-holdebs,"  11. 

OFFICE  AND  OFFICERS: 

1.  Abuse  of  Process. — An  officer  is  protected  by  valid 
process  when  he  uses  it  for  a  legitimate  purpose  in 
executing  its  mandate,  but  it  is  not  a  protection  for 
the  extortion  of  money  or  other  abuses.  McClenny  v. 
Inveraritv   569 

2.  Action  to  Determine  Riglit  to  OflBce. — The  two 
remedies  available  for  determining  the  right  to  a 
township  or  a  county  office  stated.    Little  v,  Davis,  777,  780 

3. PlaintiflP  dismissed  an  election  contest,  after  an 

adverse  ruling,  and  then  b^^n  quo  warranto  proceed- 
ings to  oust  defendant  from  the  office.  The  action  was 
dismissed,  not  on  the  ground  of  election  of  remedies 
or  res  judicata,  but  b^use  of  the  discretion  vested 
in  the  court.    Little  v.  Davis 777 
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OFFICE  AND  OFFICERS— Continued  ; 

4.  Electioni. — (See,  also,  No.  3.)  A  statute  held  to 
constitute  the  (^cers  and  members  of  the  state  saiate 
a  special  tribunal  to  hear  and  finally  determine  a 
contest  of  the  election  of  a  judge  of  the  district  court, 
and  to  be  valid.    Yeager  v.  Aikman 666 

5.  Where  a  contest  was  dismissed  by  such  tri- 
bunal because  the  contestant  refused  to  comply  with 
an  order  specifically  to  state  his  grounds  of  contest, 
the  dismissal  was  analogous  to  the  sustaining  of  a 
general  deipurrer  to  a  pel^ition  in  a  regular  court, 
and  was  a  final  determination  of  the  cont^  on  its 
merits.    Id 666 

6. The  two  remedies  available  for  determining 

the  right  to  ^  township  or  a  county  cmce  stated. 
Little  V.  Davis .* 777,  780 

7.  Where  a  at^ty^e  providing  $t  met^hod  for  nom- 
inating city  officers  was  impliedly  repealed,  and  the 
provisions  of  the  r^^ling  statute  vere  temporarily 
mapplicable  because  of  insufficient  time  for  its  opera- 
tion, it  was  presumed  that  the  legislature  did  not  in- 
tend that  the  later  act  shoald  take  effect  as  to  such 
nominations. 

The  State  v.  I£ar»ha 72 

Martin  v,  Haraha 76 

8.  The  provisions  of  the  repealed  act  for  ncmiina- 

tions  and  the  preparation  of  baHots  remained  in  force 
until  the  r^^ng  act  b^caA^  ^^^pUc^bJe. 

The  State  v.  Harsfc^ 72 

Martin  v.  Haraka 76 

9.  Fees  and  Salaries.— (See,  »l8o,  Nos.  80,  21;  ''Con- 
tempt," 1-8.)  When  a  puWc  ofl&cial  takes  office  he 
undertakes  to  perform  8,11  its  duties,  although  soubm^  of 
them  may  be  called  into  activity  for  the  nrst  time  by 
l^slation  occurring  after  he  enters  upon  iiis  tmn. 
Moore  v.  Nation 672 

10.  In  such  an  event  he  must  perform  the  in- 
creased servicfe  without  increased  compensation,  unless 
the  legislature  has  the  power  and  sees  fit  to  grant  him 
additional  p^y.    Id 672 

11.  The  district  judges  in  office  when  the  act  of 

1907  requiring  the  judges  of  certain  districts  to  act 
as  jury  commissioners  and  giving  than  an  increase  of 
salary  took  effect  were  obliged  to  render  the  increased 
service  without  increased  compensation  for  the  re- 
mainder of  their  terms.    Moore  v.  Nation 673 

12.  Forfeiture. —  (See,  also.  No.  24.)  Under  the  statute 
in  controversy  whether  an  official  has  forfeited  his 
office  may  be  ascertained  and  declared  in  a  quo  war- 
ranto proceeding.     The  State  v.  Haraha 93 

13.  The  court  has   some  discretion  in   granting 

and  refusing  relief  in  actions  of  quo  warranto^  which 
it  may  exercise  according  to  the  peculiar  facts  of  indi- 
vidual cases.    The  State  v.  Bowden 50,     57 

14.  Injunction — Violation  of  Duty. — Injunction  by  the 
state  held  to  be  a  proper  remedy  to  prevent  a  violation 

of  duty  by  a  public  officer.    The  State  v.  Lawrence. . .  707 
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15.  Qualifications. — Where  an  act  prescribing  the  quali- 
fications of  office-holders  was  reenacted,  except  that 
one  of  the  formerly  prescribed  qualifications  was 
omitted,  the  later  act  repealed  the  former  in  so  far  as 
the  sections  differed.    Martin  v,  Haraha 76 

16.  Scope  of  OflBcial  Duties, — The  scope  of  the  duties  of 
a  public  office — that  is,  duties  the  performance  of 
which  may  be  compelled — stated.  Maore  v.  Na- 
tion     672,  688 

17. Duties  not  so  related  to  an  office  ure  un- 
official, can  not  rightfully  be  attached  to  it,  and  the 
incumbent  is  not  obliged  to  perform  them.    /a. 672,  688 

18. To^make  effectus^l  the  guaranty  of  thci  right 

of  trial  by  jury  the  district  court  possiesses  iBher^it 
power  to  provide  itself  with  a  jury.    Id 672,  684 

19. The   legislature   may  aid   and   r^ulate   the 

eai;erciae  of  tb4s  power,  but  the  selecting  of  jurors  to 
detenviine  issuer  of  fact  in  court  is  a  court  function, 
HjBt^  iy  not  ^'adnunistratiW  in  origin,  purpose  or 
diftraot^?  in  the  true  s^se  of  the  term.    IcL,., .672,  687 

20. The  duties  prescribed  by  the  act  of  1907  re- 
quiring the  diflEtrict  judge  in  certain  counties  to  pe^ 
form  uie  duties  of  jury  commissioner  are  not  admin- 
istratrre  in  character,  and  fall  within  the  seope  of  his 
©fficet     Id, 672 

21.  Such  duties  do  not  appertain  to  another  office 

within  the  meaning  of  the  constitutional  provision 
forbidding  a  judge  of  a  district  court  to  hold  any  other 
office  of  profit  or  trust.    Id. 672 

22.  The  duty  of  the  county  clerk  to  extend  the 

taxes  levied  upon  the  assessment  rolls  is  a  ministerial 
function,  and,  unless  such  levy  has  been  made,  the  ex- 
tension of  an  assessment  upon  the  tax-roll  affords  no 
authority  for  the  collection  of  a  tax.    School  District 

V.  School  District 641 

23. If  all  the  proceedings  up  to  the  execution  of  a 

tax  deed  are  regular  the  certificate  holder  is  entitled 
to  a  deed  in  legal  form,  and  neither  the  power  nor  the 
duty  of  the  county  clerk  is  exhausted  by  the  execution 
of  an  irregular  and  improper  deed.  Young  v.  Gib- 
son   264,  270 

24.  A  mayor  who  had  actual  notice  of  the  viola- 
tions of  the  liquor  laws  in  specific  bawdy-houses,  and 
failed  to  notify  the  county  attorney,  forfeited  his 
office.    The  State  v.  Harsha 98 

25.  The  duty  of  officers  to  notify  the  county  at- 
torney of  violations  of  the  prohibitory  liquor  law 
stated.    The  State  v.  Bowden 49,     55 

26.  The  notification  should  be  given  in  such  a 

manner  that  the  county  attorney  may  know  the  com- 
munication is  official,  and  in  such  terms  that  he  will 
be  put  in  possession  of  specific  information  it  is  de- 
signed to  convey.    Id 50,     55 

58— 80  KAN. 
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OFFICE  AND  OFFICERS— Continued  : 

27,  The  fact  that  the  illegal  acts  are  committed 

at  temporary  places,  so  that  they  may  be  termed 
"migratory,"  does  not  excuse  failure  to  notify  the 
county  attorney.    Id 50,     56 

28.  The  fact  that  the  county  attorney  may  be  of 

the  opinion  that  such  cases  are  not  of  sufficient  im- 
portance to  warrant  state  prosecutions  does  not  ex- 
cuse failure  to  notify  him  of  them.    Id, 50,    56 

29. Notifying  the  county  attorney  of  violations  of 

the  law  is  just  like  any  other  regular  police  business. 
The  county  attorney  must  be  notified  as  soon  as  the 
orderly  discharge  of  police  duty  will  permit.    Id,,  .50,    66 

30.  Seal. — In  the  general  finding  for  defendant  every 
material  fact  was  found  against  plaintiff,  including 
the  claim  that  the  proper  seal  was  not  used  on  a  tax 
deed.    Salter  v,  Corbett 329 

31.  Wilful  and  Malicious  Misconduct  in  OflBce. — An  in- 
formation under  a  statute  making  wilful  and  mali- 
cious misconduct  in  office  a  misdemeanor  was  not  in- 
sufficient because  the  word  ''malicious"  was  omitted. 
The  State  v,  Dixon 650 

32.  An  information  stated  facts  sufficient  to  con- 
stitute a  violation  of  the  statute  making  wilful  and 
malicious  misconduct  in  office  a  misdemeanor^  per- 
sonal knowledge  of  the  commission  of  offenses  it  was 
defendant's  duty  to  prevent  or  punish  being  attributed 
to  him  from  the  allegation  that  he  wilfully  permitted 
the  acts  to  be  done.    Id 650 


An  allegation  that  an  officer  refused  to  per- 


form duties  enjoined  upon  him  by  law  implied  that  it 

was  his  duty  to  perform  them.    Id 650 

34. Where  an  information  in  effect  charged  an  of- 
ficer with  giving  protection  to  wrong-doers  against  in- 
terference by  public  officers  with  their  wrongful  acts 
it  was  unnecessary  to  characterize  his  conduct  as  wil- 
ful or  malicious.    Id 651 

QFF-SET — See  "Counter-claim  and  Set-off." 
OIL  LEASE — See  "Mines  and  Minerals." 
OPINION— See  "Evidence";  "Jury  and  Jurors,"  14-16. 
OPTIONS — See  "Contracts";  "Agency,"  5, 16. 
ORAL  AGREEMENT— See  "Fraud." 

ORDINANCES— See  "Cities  and  City  Officers,"  12,  27, 

31,  32. 
OUSTER— See  "Quo  Warranto." 

P. 

PAIN  AND  SUFFERING— See  "Dabiages,"  14. 

PARENT  AND  CHILD: 

1.  Contract  for  Services. — ^An  agreement  b^  a  girl  to 
live  with  and  work  for  a  husband  and  wife  and  re- 
ceive his  property  at  his  death  as  compensation  was 
enforceable.    Heery  v.  Reed 880,  883 
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PARENT  AND  CHILD— Continued  : 

2. The  presumption  that  services  rendered  by  a 

child  are  given  gratuitously  may  be  overcome  and  a 
contract  established  by  competent  evidence.    Id 884 

3.  Seduction. — See  "Criminal  Law/'  34,  35. 
PAROL  AGREEMENTS— See  "Fraud,"  18-21. 
PAROL  EVIDENCE— See  "Evidence." 
PARTIES: 

Actual  notice  of  pending  action. — See  "Notice." 

Description. — See  "Process/*  12-14,  16. 

Election  o<  remedies. — See  "Actions  and  Rbmbjies." 

Rea  judicata, — See  "Judgments." 

Service  of  process. — See  "Process." 

1.  Appearance.  —  Voluntary  s[eneral  appearance  was 
equivalent  to  personal  service  and  gave  the  court 
jurisdiction.    Wood  v.  Cobe 497 

2.  Assignee. — (See,  also,  Nos.  6,  21,  22.)  Where  a  judg- 
ment was  rendered  upon  publication  service  and  the 
d^endant  afterward  assigned  his  interest  his  grantee 
had  the  same  right  as  the  defendant  to  have  the  judg- 
ment opened  under  section  77  of  the  code.  Leslie  v. 
Gibson 604 

8.  Cause  of  Action  Arising  under  Foreign  Laws. — ^The 
act  of  1905  authorizing  civil  actions  upon  causes  of 
action  arising  in  another  state,  provided  some  person 
entitled  to  the  proceeds  of  the  action  be  a  resident  of 
this  state,  does  not  restrict  the  prosecution  of  suits 
maintainable  here  before  the  statute  took  effect.  Ber- 
shears  v.  Nelson .' 194 

4.  Contempt. — ^Where  a  city  that  was  in  effect  licensing 
tiie  sale  of  liquor  was  ousted  from  exercising  such 
I>ower,  and  the  saloon-keepers  then  raised  a  fund  and 
paid  the  salaries  of  city  employees,  all  concerned  were 
guilty  of  contempt  in  virtue  of  their  having  attempted 
to  d^eat  the  purpose  of  the  judgment.  The  State  v. 
Pittsburg 710 

6.  The  contemnors  were  not  parties  to  the  orig- 
inal action,  but  this  was  not  necessary.    Id 712 

6.  Corporations. — Where  a  corporation  not  qualified  to 
maintain,  a  suit  in  this  state  was  adjudicated  a  bank- 
rupt while  its  suit  was  pending  and  the  trustee  as- 
signed its  cause  of  action,  and  more  than  a  year  after- 
ward the  assignee  asked  to  be  substituted,  it  could 
acquire  no  better  rights  than  the  original  plaintiff 
had.    Buck  v.  Vickers 30,    84 

7. A  corporation  which  had  been  dissolved  sev- 
eral years  before  the  trial  could  not  maintain  the  suit. 
It  had  no  successor,  and  its  action  was  properly 
abated.    Id 29,    84 

8.  The  decision   upon   the  last  review  of  this 

case  that  the  plaintiff  cori>orations  be  allowed  a  rea- 
sonable time  to  comply  with  the  statute  relating  to 
foreign  corporations  doing  business  in  this  state  is  the 
law  of  the  case.    Id 29,    88 

9.  The   statute   requiring   foreign   corporations 

doing  business  in  this  state  to  file  c^tain  statements 
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PARTIES — Continued  : 

before  maintaining  an  action  in  this  state  applies  to 
foreign  corporations  engaged  in  interstate  commerce. 
Wilaon  V.  tia%akin8 117 

10.  Default.— See  "Judgmbnts." 

11.  Injunctiofv  —  Where  a  street-railway  unnecessarily 
deviates  from  the  authorized  course  in  laying  its 
tracks  an  abutting  property  owner  who  would  suffer 
•special  damages  by  such  deviation  may  object,  m^  im 
such  a  case  injunction  is  the  proper  remedy.  Long- 
necker  v.  Railroad  Co 413,  418 

12. In  this  case  the  plaintiff  suffered  i^  iniury 

differing  from  the  g^ieral  detriment  to  the  public 

Id il4^  420 

18.  The  rijpbt  of  an  abutting  property  owner  to 

the  use  of  the  street  stated*    7(2. 414,  420 

14. ^e  iq  under  iio  obligation*  W  suffer  mf  enr 

croaphment  upon  his  rights  by  a  wrong-doer,  anq  it  Is 
nq  defense  that  he  has  another  convenient  aooess. 
H V414,  428 

15.  Joioiler, — There  is  no  such  thine  known  to  our  prac- 
tice as  mipjoinder  of  partie?.    Blo4gett  v»  Fp^n^ 649 

1«.  New  P*rty— Nutlce  |a  Pefffmltlng  (>efrii4«iii.— A 
party  duly  served  is  in  oourt  for  eycoT  purpose  eon- 
nested  wil;h  l^e  aciion  and  must  tajce  notice  ^  aU 
subsequent  proceedings,    sMtothorger  v.  Sev^m^h.,.  580 

17.  The  rule  applied  where,  after  a  deeree  of  fere- 
closure  was  taken  by  default,  a  second  mortgagee 
was  made  a  party  and  procured  a  personal  Judgment 
against  the  defaulting  defendant.   W r  ♦  580 

18;  Preceeding  te  Sell  Real  EsUte  of  Decedent. — Un- 
der some  circumstances  a  claimant  may  bring  an 
action  to  subject  the  real  property  of  his  deceased 
debtor  to  the  payment  of  his  demand,  althoui^  there 
may  be  personal  property  elsewhere  sufficient  for  the 
purpose.    Thomas  v.  Williama 687 

19.  Probably  this  right  is  not  affected  by  any  pro- 
ceedings or  conditions  existing  in  another  jurisdic- 
tion.   Id 687 

20.  Substitution. —  (See,  also.  No.  6.)  It  was  not  error 
to  deny  a  motion  to  strike  an  amended  petition  from 
the  flies  because  the  title  of  administrator  had  been 
substituted  for  that  of  guardian.    CoeUy  v.  Gilliam. .  282 

21.  Where  the  assignee  of  a  cause  of  action  de- 
layed for  ten  years  to  move  for  a  substitution  there 
was  no  error  in  denving  the  motion  and  abating  the 
action.    Buck  v.  Vickers 30,     34 

22.  Transfer  of  Interest — Proceedings  in  Error. — One 
who  was  a  proper  party  defendant  in  a  suit  was  en- 
titled to  maintain  proceedings  in  error  from  the  judg- 
ment although  he  nad  transferred  his  interest  before 
the  suit,  the  transfer  not  having  been  recorded  until 
afterward.    Doyle  v.  Hays 209,  221 

PARTNERSHIP— See  "Intoxicating  Liquors,"  10, 11. 

PASSENGER— See  "Personal  Injuries,"  18. 
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PASSION  AND  PREJUDICE— See  "JUBY  and  Jurors,"  2; 
"Vbnue,"  1. 

PAYMENT: 

Acceptance  of  bank  check. — See  "Sales,"  82,  38. 
Alimony. — See  "DIvobcb  and  Aumony,"  1. 
Debts  of  decedent. — See  "PnAcncB,  Probate  Court,"  11-17. 
Taxes. — See  "Taxation." 

1.  Agent — Principal. — The  payment  of  a  sum  of  money 
to  an  agent  held  to  have  been  a  payment  to  his  prin- 
cipal, although  the  agent  detained  a  part  of  it  As  a 
commission,  the  plaintiff's  right  to  which  was  de- 
nied.   O'Meara  v.  Heer 485 

2.  Mortgage — Assignee  of  Record. — A  claim  that  a 
mortgage  had  been  satisfied  was  not  sustained.  Bui- 
lock  V.  Kendall 791 

3.  Receipt  for  all  Demands. — ^Where  plaintiff  sinied  a 
receipt  acknowledging  payment  of  all  demands  for 
services  rendered  under  a  contract  the  evidence  justi- 
fied a  finding  that  she  was  fraudulently  induced  to 
sign  it  in  ignorance  of  its  purport,  and  she  was  not 
prevented  from  recovering  a  balance  due.  Heery  v. 
Reed 381,  886 

4.  Reclamation  by  Vendor  for  Non-payment. — When 
a  bargain  is  completed  for  the  sale  of  specific  per- 
sonal property  for  cash,  and  delivery  is  made,  if  the 
buyer  fails  to  pay  the  price  promptly  the  seller  has 
a  right  as  between  the  parties  or  against  an  at- 
taching creditor  to  reclaim  the  property.  Bank  v. 
Brown 620 

5.  The  right  of  a  vendor  to  reclaim  personal 

property  is  not  lost  by  delay  to  assert  it  unless  an 
intention  on  his  part  is  shown  that  title  should  pass 
absolutely,  and  whether  that  is  the  case  is  ordinarily 
a  question  of  fact  to  be  determined  in  view  of  the 
circumstances.    Id 520 

6.  Where  a  vendor  of  personal  property  accepted 

a  bank  check  from  the  buyer  his  failure  for  several 
days  to  present  the  check  did  not  conclusively  show 
a  waiver  of  his  right  to  reclaim  the  property  from 

an  attaching  creditor  of  the  buyer.    Id 520,  524 

7.  His  acceptance  of  a  check  did  not  imply  an 

'  extension  of  credit.    Id 528 

8.  A  purchaser  of  land  under  an  executory  con- 
tract can  not  hold  possession  and  refuse  to  pay  the 
purchase-price  because  of  alleged  defects  in  the  title, 
in  the  absence  of  special  circumstances.  Harrell  v, 
Neef 348,  352 

9.  Time— Covenant  to  Make  Annual  Payments. — A 
covenant  to  drill  a  well  on  leased  premises  within  two 
years  thereafter  or  pay  annually  a  certain  sum  until 
a  well  is  drilled  held  not  to  requite  the  annual  pay- 
ments to  be  made  in  advance.    Rhodes  v.  Oil  Co 762 

10. The  covenant  is  performed  by  a  single  pay- 
ment of  ttie  entire  sum  at  any  time  before  the  end  of 
the  year  for  which  it  is  made.    Id 762 

11.  Tender— Withdrawal. — In  an  action  to  foreclose  a 
mechanic's  lien,  where  the  owner  asked  for  the  with- 
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payment—Continued  : 

drawal  of  the  money  which  he  had  tendered  and  paid 
into  court  but  which  the  plaintiff  declined  to  accept, 
and  the  court  permitted  the  withdrawal  of  the  de- 
posit, such  tender  and  deposit  did  not  effect  a  dis- 
charge of  the  lien.    Sash  Co,  v,  Weil 606 

PAYOR  AND  PAYEE— See  "Negotiable  Instruments." 

PEDESTRIANS— See  "Personal  Injuries,"  19,  20. 

PENALTY— See  "Contracts." 

PERJURY— See  "Judgments." 

PERSONAL  INJURIES: 

•  1.  Assault  and  Battery. — ^In  an  action  for  damages 
for  assault  and  battery'  defendant  is  liable  for  all  the 
natural  and  proximate  conseouences  of  his  act, 
whether  the  consequences  have  been  foreseen  or  the 
injuries  are  more  serious  than  were  intended.    W<U- 

bridge  v,  Walbridge 567 

2. In  civil  actions  for  damages  the  motive  of  the 

defendant  becomes  material  only  where  the  act  which 
occasions  the  injury  is  not  unlawful  or  where  it  af- 
fects the  amount  of  recovery.    Id 667 

3.  Assumption  of  Risk. — A  petition  in  an  acidon  by  an 
employee  to  recover  damages  was  not  demurrable  on 
the  ground  that  plaintiff  assumed  the  risk.    Inman 

V,  Railway  Co 715 

4.  Whether  defendant's  failure  to  block  the  frog 

of  a  switch  and  the  guard-rail  was  neglig^ice  was  a 
question  of  fact.    Id 715 

5.  Contributory  Negligence  at  a  Crossing. — ^The  re- 
sults of  experiments  made  to  ascertain  the  effect  of  an 
embankment  in  preventing  a  view  of  smoke  or  steam 
from  a  railway  engine  passing  through  a  cut  held  ad- 
missible if  made  at  the  same  place  and  under  circum- 
stances substantially  similar  to  those  existing  at 
the  time  of  plaintiff's  injury.     Johnson  v.  Railroad 

Co 456,  464 

6. r-  The  same  rule  is  applicable  to  showing  the 

deadening  effect  on  the  noise  made  by  an  approaching 
train.    Id 456,  464 

7. Whether  the  person  for  whose  death  damaged 

were  sought  was  chargeable  with  contributory  negli- 
gence was  a  question  of  fact  for  the  jury.    Id 456,  469 

8.  An  instruction  relating  to  contributory  negli- 
gence by  one  who  attempted  to  cross  in  front  of  an 
approaching  train,  which  he  saw,  was  erroneous. 
Railway  Co.  v,  Schriver 540 

9. Where  a  traveler  is  at  an  ordinary  country 

railroad-crossing,  and  sees  an  approaching  passenger- 
train,  he  must  assume  that  such  train  may  be  running 
at  any  rate  of  speed  which  the  business  or  necessities 
of  the  company  require,  and  act  accordingly.    /cL. . . .  540 

10. The  difference  in  the  rules  applicable  to  the 

determination  of  due  care  as  applied  to  country  rail- 
road-crossings and  city  street-car  crossings  stated. 
Id 542 
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PERSONAL  INJURIES— Continued: 

11.  Contributory  Negligence— Last  Clear  Ciiance. — The 

rule  applied  that  contributory  neglig^ice  is  no  de- 
fense where  an  injury  resulted  from  the  subsequent 
negligence  of  the  defendant.  Railroad  Co.  v.  lAeh- 
hart 91 

12.  Damages  for  Future  Pain  and  Suffering. — ^A  person 
who  recovers  damages  for  a  personal  injury  is  entitled 
to  compensation  for  future  paki  and*  suffering,  where 
such  pain  and  suffering  will  be  a  reasonable  result 
from  the  injury  sustained.  Arkansas  City  v. 
Payne 358,  866 

18.  Excessive  Damages.  —  Where  findings  inconsistent 
with  the  verdict  state  the  several  elem^its  of  damage 
and  give  the  amount  of  each  separately,  and  allow  a 
reasonable  amount  for  all  elements  of  damage  sus- 
tained by  plaintiff,  this  court  may  give  plaintiff  the 
option  of  accepting  judgment  for  the  amount  spe- 
cially found  or  a  new  trial.    Francis  v.  Brock 100 

14. The  special  findings  in  this  case  examined  and 

an  option  given  to  the  plaintiff  to  accept  a  judgment 
for  $2600  or  have  a  new  trial.    Id 100 

15.  Finding  and  Verdict  Inconsistent. — ^Where  the  spe- 
cial findings  of  the  jury  are  inconsistent  with  each 
other  and  with  the  general  verdict  a  new  trial  must 

be  granted.    Id. 100 

16.  Injury  at  a  Crossing. — (See,  also,  Nos.  5-10.)  An 
offer  to  show  by  witnesses  who  had  used  the  crossing 
at  which  plaintiff  was  injured  what  had  been  the.el^ 
feet  of  ballasting  on  their  teams  and  vehicles  was 
properly  rejected.    Johnson  v.  Railroad  Co 465 

17.  Injury  to  Employee. — (See,  also,  Nos.  3,  4,  25-27.) 
In  an  action  for  injuries  to*  an  employee,  where  spe- 
cial questions  were  submitted  requesting  the  jury  to 
state  in  what  defendant's  neglig^ce  consisted,  and 
the  findings  did  not  show  any  negligenc^  a  judgment 
for  plaintiff  was  reversed  notwithstanding  the  gexk- 
eral  verdict  in  his  favor.    Railway  Co,  v.  Koth 76? 

18.  Injury  to  Passenger. — The  evidence  failed  to  show 
that  the  death  of  a  passenger  who  fell  from  a  train 
was  caused  by  the  negligence  of  the  railroad  company. 
Hart  V.  Railroad  Co 699 

19.  Injury  to  Pedestrian^Defective  Sidewalk. — ^Where 
a  property  holder  was  granted  permission  to  main- 
tain a  coal-hole  in  a  sidewalk,  through  which  plaintiff 
fell,  an  instruction  respecting  the  city's  duty  to  keep 
the  walk  in  safe  condition  for  travel  was  not  errone- 
ous because  it  contained  the  expression,  "The  city  has 
not  power  to  grant  such  privileges."    Arkansas  City 

V.  Payne 355,  866 

20. In  an  action  against  a  city  for  injuries  caused 

by  a  defective  sidewalk  an  instruction  defining  ordi- 
nary care  was  proper.    Id 866 

21.  Injury  to  Traveler—Horse  Frightened  by  Automo- 
bile.— The  rights  and  duties  of  one  driving  an  auto- 
mobile upon  a  public  highway  stated.  McDonald  v. 
Yoder 26 
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PERSONAL  INJURIES— Continued: 

22.  If  an  accident  result  he  will  be  conclusively 

presumed  to  have  seen  what  he  should  or  could  have 

seen  in  the  performance  of  his  duty*    Id 26 

28. Where     defendant's     automobile     frightened 

plaintiff's  horse  and  she  was  inpured,  it  was  for  the 
jury  to  say  whether  the  defendant's  negligence  was 
the  proximate  cause  pf  the  injury.    Id 28 

24.  Negligence  a  Question  of  Law  or  t'act. — (See^  also, 
Nos.  3,  4,  7.)  Rules  for  determining  when  negligence 
is  a  question  of  law  or  fact  stated  ana  discussed. 
Johnson  v.  Railroad  Co 459 

25.  Proximate  Cause  of  Injury. — (See,  also,  No.  23.) 
Negligence  or  other  unintentional  wrong  does  not  lur- 
nish  a  foundation  for  a  cause  of  action  for  damages 
unless  it  Was  the  proximate  cause  of  the  injury  sus- 
tained.   Railroad  Co,  v,  Justice 10,    20 

26.  "The  proximate  cause  of  an  injury  is  that 

cause  which,  in  natural  and  continuous  sequence^  un- 
broken by  any  efficient  intervening  cause,  proauces 
the  injury,  and  Without  which  the  result  would  not 
have  occurred."    Id 10,    20 

27. "If  two  distinct  causes  are  successive  and  un- 
related in  their  operation,  one  must  be  the  proximate 
and  the  other  the  remote  cause.  The  law  r^^ards  the 
proximate  as  the  responsible  cause,  and  disregards  the 
femote."    Id 10,    19 

28.  Release  of  Claiih  for  Injuriet.^<)ourts  will  not,  upon 
conflicting  or  uncertain  evidence  of  fraud  or  mistake, 
lightly  disturb  agreements  made  in  settlem^t  oi 
claims.    Railvmy  Co.  v.  Coltrane 825 

29.  A  release  in  writing  signed  by  the  plaintiff 

acknowledging  full  satisfaction  of  all  claims  lor  per- 
sonal injuries  barred  her  ri^ht  to  recover,  and  entitled 
the  defendant  to  judgment  in  its  favor  for  costs,    /d.,  317 

30.  Speed  of  a  Train. — A  witness  should  have  been  al- 
lowed to  give  his  opinion  as  to  the  rate  of  speed  at 
which  a  train  was  running.    Johnson  v.  Railroad  Co.,  466 

PETITION: 

Action  afirainst  administrator. — See  "Pleadings,"  28. 

Amendment. — See  *'Plbadin(Js." 

Conclusiona  of  law. — See  "Pleadings."  11. 

County  high  school — See  "Schools  and  School-land,"  1-8. 

Cross-petition. — See  "Pleadings,"  16. 

Defects  cured  by  answer. — See  "Pleadings,"  17. 

Demurrer. — See  "Pleadings." 

t)rainafi:e-ditchefl. — See  "Drain aOE-ditches,"  8,  4. 

Joinder  of  actions. — See  "Actions  and  Remedies." 

Nomination  of  candidates. — See  "EIlbctions,"  U.  12. 

Publication  service. — See  "Process." 

Sale  of  real  estate  to  pay  debts. — See  "Practice,  Probate  Court," 

11-14. 
Verification.— See  "Pleadings." 

PLANS  AND  SPECIFICATIONS— See  "Contracts,"  53. 

PLEADINGS: 

1.  Abatement. — See  "Actions  and  Remedies." 

2.  Admissions.  —  Where  a  copy  of  a  tax  deed  was 
pleaded,  and  its  execution  was  not  denied  under  oath, 
its  execution  and  contents  were  admitted  as  pleaded. 
Young  v,  Gibson 267 
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3.  ^The  rule  applied  that  the  admission  of  a  ma- 
terial fiact  in  a  pleading  may  be  used  as  evidence,  al- 
though the  pleading  was  withdrawn.    Arkansas  City 

V.  Pa^te S53 

4.  Amettdmeiit. — The  rule  that  a  party  knowinf^  the 
facts  is  bound  by  an  election  between  inconsistent 
remedies  was  not  violated  by  a  change  in  an  amend- 
ment to  a  pleading,  although  the  Journal  entry  re- 
cited that  the  court  allowed  a  change  of  election.  Fet- 
ter V.  WilliafM 554 

5.  An  application  to  make  material  amendments 

to  a  petition  after  the  evidence  has  been  presented  is 
an  application  to  the  discretion  of  the  court,  and  its 
ruling  Irill  not  be  disturbed  unless  it  appears  that 
such  discretion  has  been  abused.    Matson  v.  Railway 

Co 272 

6.  In  an  action  to  recover  for  an  injury  by  ftre  it 

was  not  error  to  d^iy  plaintiff  pennission  to  amehd 
her  petition  by  alleging  factd  constituting  an  ad- 
ditional element  of  damages.    Id 272 

7.  Judgment  affirmed  because  the  denial  of  the 

motion  for  a  new  trial  was  not  assigned  as  error. 
Bennett  v.  Supply  Co 487 

8.  A  claim,  in  the  briefs,  of  error  in  denying  the 

motion  for  a  new  trial  could  not  be  treated  as  an 
amendment  of  the  petition  in  error.    Id 487 

9.  Case-made  —  Copies  —  Review. — ^Where  a  judgment 
rendered  upon  puolication  service  was  rejected  as  evi- 
dence in  another  suit,  the  record  sufficiently  presented 
the  error  complained  of,  although  it  did  not  contain 
copies  of  the  petition,  publication  notice  and  printer's 
affidavit  in  the  action  in  which  the  judgment  was  ren- 
dered.   Doyle  V.  Hays 220 

10.  It  is  not  necessary  to  set  out  copies  of  lengthy 

documents;  a  brief  summary  of  their  contents,  in- 
cluding all  that  is  material,  is  sufficient    Id 221 

11.  Conclusions  of  Law. — A  petition  in  injunction  alleg- 
ing that  plaintiff  has  no  adequate  remedy  at  law  and 
will  suffer  irreparable  injury  if  the  injunction  be  de- 
nied, but  stating  no  facts  from  which  these  conclu- 
sions reasonably  follow,  fails  to  state  facts  sufficient 

to  constitute  a  cause  of  action.    McKeever  v,  Buker, .  201 

12.  A  petition  to  enjoin  a  tax  held  demurrable  be- 
cause the  only  ground  alleged  was  that  it  was  illegal 

— ^a  mere  conclusion  of  law.    Houser  v.  Smith 260 

18.  Consistency  —  Election. — See  '^Actions  and  Reme- 
dies." 

14.  Construction. — In  an  action  by  a  subcontractor  to 
foreclose  a  mechanic's  lien  the  averments  of  the  peti- 
tion were  insufficient  to  charge  the  owner  personally 
with  the  indebtedness  or  form  a  basis  for  establish- 
ing  a  lien  on  the  theory  of  a  sale  directly  by  the  plain- 
tiff to  the  owner.    Lumber  Co,  v.  Washington 614 

15.  Criminal  Pleadings.— See  "Criminal  Law." 
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PLEADINGS — Continued  : 

16.  Cross-petition  —  New  Summons. — The  rule  applied 
that  a  new  summons  need  not  be  issued  upon  a  cross- 
petition.    Lawson  v.  Rush 262 

17.  Defective  Petition  Cured  by  Answer  and  Reply. — 
Where  a  foreclosure  petition  set  up  a  note  and  mort- 
gage, but  did  not  show  that  the  note  had  been  reduced 
to  judgment  and  assigned  to  plaintiff,  the  answer  and 
reply  supplied  the  defect  and  warranted  a  judgment 

of  foreclosure.     Roasiter  v.  Merriman 739,  745 

18.  Demurrer-^Inconsistent  Allegations. — ^A  party  can 
not  rely  at  the  same  time  on  inconsistent  defenses, 
but  inconsistent  allegations  do  not  render  a  pleading 
demurrable.    Fetzer  v,  Williams ,554 

19.  Demurrer  —  Indeiiniteness. — In  an  action  for  the 
purchase-price  an  answer  sufficiently  pleaded  a 
breach  of  warranty  as  against  a  demurrer.    Id 555 

20.  Demurrer  to  Evidence. — See  "Evidence." 

21.  Demurrer  to  Petition. — ^Where  any  fact  ess^itial  to 
be  established  to  sustain  an  action  is  omitted  from  the 
petition  a  general  demurrer  should  be  sustained. 
Garten  v,  Trobridge 720 

22.  Error  in  overruling  a  demurrer  to  such  a  pe- 
tition was  rendered  immaterial  by  the  parties  pro- 
ceeding to  trial  and  introducing  evidence  as  though 
the  omitted  fact  was  in  issue.    Id 720 

28.  Where  a  demurrer  to  a  petition  is  sustained, 

and  at  plaintiff's  request  the  case  is  dismissed  without 
prejudice,  a  theory  of  the  law  advanced  by  defendant 
on  the  argument  is  not  conclusive  upon  him  in  a  sub- 
sequent action  on  the  same  matter  between  the  same 
parties.    Bank  v.  Duncan 196 

24. Where  a  petition  alleges  sufficient  facts  to 

challenge  the  attention  of  the  court  and  cause  it  to  de- 
liberate and  act  it  is  sufficient  to  sustain  the  judg- 
ment as  against  a  collateral  attack  on  the  ground 
that  the  judgment  is  void,  although  the  petition  may 
have  been  demurrable  on  the  ground  that  it  did  not 
state  a  cause  of  action.  Wyandotte  County  v.  In- 
vestment Co 492 

25.  A  petition  to  enjoin  a  tax  held  demurrable 

because  the  only  ground  alleged  was  that  it  was  ille- 
gal— a,  mere  conclusion  of  law.    Houser  v.  Smith. . . .  260 

26.  The  sustaining  of  a  demurrer  for  want  of 

sufficient  facts  is  final  upon  the  facts  pleaded,  and  if 
no  appeal  be  taken  the  finding  becomes  conclusive. 
Yeager  v,  Aikmxin 656,  662 

27.  Departure. — See  No.  29. 

28.  Descriptive  of  the  Person. — A  petition  to  recover 
attorneys'  fees  held  to  state  a  cause  of  action  against 
an  administratrix  as  an  individual,  although  she  was 
refered  to  as  "an  administratrix."    Brown  v.  QuinUm,    44 

29.  Improper  Matter  Read  by  Jury. — ^A  refusal  to  strike 
matter  alleged  to  be  a  departure  from  a  reply  was  not 
material,  as  no  issue  raised  in  the  matter  objected  to 
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was  submitted  to  the  jury  and  any  prejudice  resulting 
from  their  having  read  it  did  not  warrant  a  reversal. 
Railroad  Co,  v,  Lieurance 424 

80.  Indacement.~See  No.  28. 

81.  Joinder  of  Causes  of  Action. — ^Alleged  misjoinder 
of  causes  of  action  set  up  in  an  answer  in  an  eject- 
ment action  furnished  no  ground  for  objection  to  the 
introduction  of  testimony  or  a  demurrer  to  the  evi- 
dence.   Blodgett  v.  Yocum 644,  647 

82.  Where  under  the  circumstances  stated  none  of 

the  defendants  ask  for  a  severance  or  a  separate  trial 
and  the  action  proceeds  as  though  there  was  no  mis- 
joinder it  will  be  regarded  as  immaterial.    Id, 645,  647 

88.  A  petition  was  not  demurrable  for  misjoinder 

of  causes  of  action.    Cooley  v,  Gilliam 282 

84.  Joinder  of  Parties. — There  is  no  such  thing  known  to 
our  practice  as  misjoinder  of  parties.  Blodgett  v. 
Yocum 649 

85.  Motion  for  Judgment. — ^Inconsistent  allegations  in 
a  pleading  can  not  be  reached  by  a  motion  for  judg- 
ment on  the  pleadings.    Fetzer  v,  Williams 565 

86. A  motion,  for  judgment  on  the  pleadings  was 

erroneously  sustained.    Sparks  v.  McAllister 546 

87.  Motion  to  Strike  Out.— (See,  also,  No.  29.)  In  an 
action  for  the  purchase-price  a  refusal  to  strike  from 
an  answer  allegations  as  to  the  purpose  for  which  the 
machinery  was  purchased  was  not  material  error. 
Fetzer  v.  Williams 555 

88.  A  request  to  strike  out  various  items  of  dam- 
age was  denied,  but  as  the  jury  were  afterward  di- 
rected to  disregard  them  no  prejudice  resulted.    Id. ,,  555 

89.  Negative  Averments— Matter  of  Defense. — In  a  suit 
to  abate  the  wrongful  raising  and  maintaining  of  a 
mill-dam  the  petition  need  not  charge  that  defendant 
did  not  obtain  the  right  to  flood  plaintiflTs  land  by 
virtue  of  proceedings  under  the  mill-dam  act.  Bing- 
man  v.  Walter 617 

40.  If  such  right  has  been  so  acquired  it  is  a  mat- 
ter of  defense.    Id 617 

41.  Objection  to  Introduction  of  Evidence.  —  Alleged 
misjoinder  of  causes  of  action  set  up  in  an  answer  in 
an  ejectment  action  furnished  no  ground  for  objec- 
tion to  the  introduction  of  testimony  or  a  demurrer  to 
the  evidence.    Blodgett  v.  Yocum 644,  647 

42.  Petition  in  Error. — Judgment  aflSrmed  because  the 
denial  of  the  motion  for  a  new  trial  was  not  assigned 

as  error.    Bermett  v.  Supply  Co 487 

43.  A  claim,  in  the  briefs,  of  error  in  denying  the 

motion  for  a  new  trial  could  not  be  treated  as  an 
amendment  of  the  petition  in  error.    Id 487 

44.  Publication  Service.— See  "Judgments." 

45.  Self-defense.— See  "Assault  and  Battery";  "Crim- 
inal Law." 
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46.  Surplusage. — A  petition  to  recover  attorneys*  fees 
held  to  state  a  cause  of  action  against  ah  adtoinis- 
tratrix  as  an  individual,  although  s^e  was  refertisd 

to  as  "an  administratrix."    Brown  v.  Quinton 44 

47.  In  an  action  by  cation-holders  against  their 

agent  for  profits  fraudulently  secured  in  making  a 
sale  for  them  to  a  third  party  it  is  not  necessary  to 
allege  or  prove  that  the  option-holders  were  equitable 
owners  of  the  land,  and  an  allegation  to  that  effect 
may  be  disregarded.    Krhut  v.  Phares 516 

48.  Trial  of  Issue  Not  Pleaded.— See  Nos.  21,  22. 

49.  Variance. — ^In  an  information  charging  larceny  the 
title  to  the  property  may  be  laid  either  in  the  owner 
or  the  person  in  whose  possession  it  was  when  it  was 
taken,  even  though  that  person  had  stolen  It  from 
some  one  else.    The  State  v.  Pigg 482,  488 

50.  — ^ A  claimed  variance  in  the  allegatiohd   and 

proof  as  to  the  name  of  the  bank  that  was  a  county 
depositary  not  sustained.    The  State  v.  Bowman 476 

51.  In  a  prosecution  for  criminal  libel  proof  of 

more  words  than  are  set  out  in  ttie  information  will 
not  constitute  a  fatal  variance  where  they  do  not  alter 
the  sense  of  those  pleaded.    The  State  v.  Lund 240 

52.  Under  an  allegation  that  the  defendant  pub- 
lished a  charge  that  a  woman  was  unchaste,  proof 
that  the  charge  was  of  unchastity  auring  a  certain 
period  does  not  constitute  a  fatal  variance.    Id 240 

53.  In  an  action  by  option-holders  against  their 

agent  for  profits  fraudulently  secured  in  making  a 
sale  for  them  to  a  third  party  it  is  not  necessary  to 
allege  or  prove  that  the  option-holders  were  equitable 
owners  of  the  land,  and  an  allegation  to  that  effect 
may  be  disregarded.    Krhut  v,  Phares 515 

54.  Vei'iiication. — A  verified  petition  was  evidence  of 
equal  standing  with  an  affidavit  upon  a  hearing. 
Cooper  V,  Goodland 123 

55.  Where  a  copy  of  a  tax  deed  was  pleaded,  and 

its  execution  was  not  denied  under  oath,  its  execution 
and  contents  were  admitted  as  pleaded.  Young  v. 
Gibson 267 

PLEDGES: 

1;  Attachment* — The  rights  of  a  pledgee  of  property 
held  superior  to  those  subsequently  acquired  by  an 
attaching  creditor.    Bank  v,  bank 206 

2.  Delivery  of  the  Property. — The  assignmait  and  de- 
livery of  a  certificate  of  stock,  to  pledge  the  property 
represented  by  such  certificate  as  collateral  security, 
was  sufficient  to  effectuate  a  change  of  the  possession 

of  such  property  from  the  owner  to  the  pledgee.    Id,,  205 

3.  Record. — ^The  law  relating  to  the  registration  of  chat- 
tel mortgages  has  no  appBcation  to  pledges.    Id 206 

4.  Trusts  and  Trustees. — A  pledge  to  secure  a  debt  may 
be  made  in  trust  to  a  third  person  for  such  purpose 
with  the  same  effect  as  if  made  directly  to  the  cred- 
itor.   Id 206 
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POLICE  REGULATIONS— Se«  "Constitutional  Law." 

POLICY— See  "Insurance/'  8-11. 

POSSESSION: 

Se«  "Apvhrsb  PQ8SQ98IQN" ;  "Ejectmbnt"  ;  "Rbplbvin." 

Delivery.— See  "Pledobs."  2;  **Sale8,^  80,  81. 

Honiflstea<b. — See  "Hombbteaos  and  Exemptions." 

Junr  trial. — See  "lN4UN<rnoN,"  2. 

Drai  asrreement — See  "^saud,"  18. 

PQr6ha«er  of  land — refustU  to  pay  purchase-price. — See  "Sales,"  2. 

Reposseesion  by  vendor. — See  "Sales."  80,  81. 

tpbool-lan<t — See  "Schools  and  School-land,"  12,  18. 
tolen  property. — See  "Criminal  Law,"  89. 
Written  agreements — refusal  to  produce. — See  "Evidence,"  99. 
Wrpviyful  <Mspouet8ion. — See  "Limitation  or  ApnoNt."  24. 

POST-OFFICE  ADDRESS— See  "Taxation,"  55. 
PRACTICE,  DISTRICT  COURT: 

Q99   "(30NT»MP7";   "DlVOEOf   AND   AUMOHT":    "m^UNCTION"; 

"Mandamus"  ;  "Quo  WAiwANTa" 
Costs.— See  "Costs." 
Discretionary  aoatters. — See  "Discrrionaby  Matteks." 

flection  of  district  jud«?— contest— See  "Blbctwn^,"  8.  8. 
vidence. — See  "Evidence." 
Joinder. — See  "Actions  and  Rbmbdiee"  ;  "Paetibb." 
Judicial  notice.— See  "Byidbncs." 

Op^ni^ff  Judflrment— pybUoation  sarvipe. — Se^  "Judompnts." 
Parties. — See  'Tartiee." 
Pleadinffs. — See  "Plbamnob." 
Vacatio|i  of  Jndsiiieo^— £^  "Judoiciiits." 

1.  Attempt  to  Prejudice  the  Jury. — ^It  was  not  preju- 
dicial to  permit  a  defendant  on  trial  for  murder  to  be 
asked  on  cross-examination  whether  a  woman  who  had 
been  liviny  with  him  was  whito  or  colored,  the  woman 
being  present.    Th€  State  v.  Page 891 

2. The  time  when  and  the  manner   in   which 

physical  objects  may  be  presented  and  the  lengfth  of 
time  they  shall  remain  on  exhibition  fire  subject  to 
regulation  b^  the  trial  court,  and  the  exercise  of  dis- 
cretion in  this  respect  will  be  approved  except  in  cases 
of  abuse.    The  State  v.  Moore Z^  287  . 

8.  Change  of  Venue. — A  change  of  venue  on  account 
of  the  prejudice  of  the  inhabitants  of  the  county 
should  not  be  granted  unless  it  is  made  to  appec^r 
to  the  satisfaction  of  th^  court  that  the  defendant  can 
not  have  a  fair  trial  in  such  county  on  account  of  such 
prejudice.    The  State  v,  Basanett 392,  894 

4.  Dismissal  of  Action. — The  sustaining  of  the  demur- 
rer having  been  announced  the  court  might  have  re- 
fused to  allow  a  dismissal  and  have  entered  a  final 
judgment.    Bank  v.  Duncan. 199 

5. In  exercising  its  discretion  in  favor  of  per- 
mitting the  case  to  be  disposed  of  without  a  final 
judgment  it  in  effect  vacated  the  ruling  on  the  de- 
murrer.   M 199 

6.  Inherent  Power  to  Select  Jurors. — To  make  ef- 
fectual the  guaranty  of  the  right  of  trial  by  jury  the 
district  court  possesses  inherent  power  to  provide  it- 
self with  a  jury.    Moore  v,  Ration 672,  684 

7.  The   legislature  may   aid   and   regulate   the 

exercise  of  this  power,  but  the  selecting  of  jurors  to 
determine  issues  of  fact  in  court  is  a  court  function. 
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and  is  not  "administrative"  in  origin,  purpose  or 
character  in  the  true  sense  of  the  term.    Id 672,  687 

8.  Instructions. —  (See,  also.  No.  34.)  Where  a  homi- 
cide was  admitted,  and  evidence  was  introduced  that 
defendant  had  been  informed  three  months  before  the 

*  killing  that  his  daughter  had  been  seduced  by  the  de- 
ceased, it  was  proper  to  instruct  that  the  evidence 
could  only  be  considered  in  determining  def^idant's 
mental  responsibility.    The  State  v.  Smith 470,  471 

9.  The  oral  repetition  of  an  instruction  that  no 

inference  of  guilt  can  be  drawn  from  the  omission 
of  the  defends^t  to  testify^,  which  was  one  of  the  in- 
structions properly  given  in  writing,  is  not  a  material 
error,  if  error  at  all.    T?ie  State  v,  Lahore 664 

10. An  instruction  requested,  although  stating  a 

correct  proposition  of  law,  should  be  reused  if  not 
pertinent  to  the  evidence  or  if  it  be  included  in  sub- 
stance in  the  others  g^iven.    Id 664 

11. The  jury  could  not  have  been  misled  by  the 

instruction  that  the  cause  of  action  on  the  note  was 
admitted,  which  only  meant  that  the  execution  of  the 
note  was  admitted.    Wiggin  v,  Dickson 797 

12. Defendant  was  not  prejudiced  by  the  recall 

of  the  jury  and  instructing  them  substantially  as  they 
had  been  instructed.    The  SUUe  v.  Bassnett 404 

18. In  an  action  to  recover  for  injuries  caused 

by  a  fire  alleged  to  have  been  set  out  by  defendant's 
engine,  the  refusal  of  instructions  requested  by  the 
defendant  held  not  to  have  been  error.  Smart  v,  RaU- 
way  Co, 438 

14. A  party  has  no  right  to  complain  of  an  in- 
struction which  he  requests  the  trial  court  to  give. 
Tanton  v.  Martin 22,    26 

16.  The  rule  relating  to  instructions  on  partial 

insanity  in  criminal  trials  stated.  The  State  v. 
Moore    233,  238 

16.  An  instruction  or  expressions  in  an  instruc- 
tion must  be  considered  in  connection  with  the  general 
charge.    Arkansas  City  v,  Payne 355,  366 

17.  Jury  Commissioner  —  Additional  Compensation. — 
The  district  pudges  in  office  when  the  act  of  1907  re- 
quiring the  judges  of  certain  districts  to  act  as  jury 
commissioners  and  ^ving  them  an  increase  of  salary 
took  effect  were  obliged  to  render  the  increased  serv- 
ice without  increased  compensation  for  the  remainder 

of  their  terms.    Moore  v.  Nation 678 

18.  Jur^  Commissioner— Holding  Another  Office. — The 
duties  prescribed  by  the  act  of  1907  requiring  the  dis- 
trict judge  in  certain  counties  to  perform  the  duties 
of  jury  commissioner  are  not  admmistrative  in  char- 
acter, and  fall  within  the  scope  of  his  office.    Id 672 

19.  Such  duties  do  not  appertain  to  another  office 

within  the  meaning  of  the  constitutional  provision 
forbidding  a  judge  of  a  district  court  to  nold  any 
other  office  of  profit  or  trust.    Id 672 
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20.  Motions. 

For  judgment  on  the  pleadinffs. — See  "Pleadings.'' 

For  a  new  trial. — See  Nob.  26-28. 

To  open  Judgment. — See  "Judgments/'  26. 

To  strike  out. — See  "Pleadings." 

To  vacate  judgment. — See  "Judgments,"  60. 

21.  New  Trial. — Where  findings  inconsistent  with  the 
verdict  state  the  several  elements  of  damage  and  give 
the  amount  of  each  separately,  and  allow  a  reasonable 
amount  for  all  elements  of  dama^  sustained  by  plain- 
tiff, this  court  may  give  plaintiff  the  option  of  ac- 
cepting[  judraient  for  the  amount  specially  found  or  a 
new  trial.    Krancis  v.  Brock 100 

22. The  special  findings  in  this  case  examined  and 

an  option  given  to  the  plaintiff  to  accept  a  judgment 
for  $2600  or  have  a  new  trial.    Id. 100 

28. Where  the  special  findings  of  the  jury  are 

inconsistent  with  each  other  and  with  the  general 
verdict  a  new  trial  must  be  granted.    Id 100 

24.  A  claim  that  a  puror  after  being  impaneled 

made  statements  indicating  a  hostile  opinion  against 
the  defendant  was  decided  adversely  on  the  motion 
for  a  new  trial,  and  the  finding  was  conclusive.  The 
State  V.  Basenett 893,  405 

25. Judgment  affirmed  because  the  denial  of  the 

motion  for  a  new  trial  was  not  assigned  as  error. 
Bennett  v.  Supply  Co 487 

26. A  claim,  in  the  briefs,  of  error  in  densring  the 

motion  for  a  new  trial  could  not  be  treated  as  an 
amendment  of  the  petition  in  error.    Id 487 

27. In  considering  a  motion  for  a  new  trial  the 

court  properly  excluded  that  part  of  the  affidavit  of 
jurors  impeaching  their  verdict  upon  grounds  essen- 
tially necessary  to  consider  in  making  up  the  verdict. 
The  State  v.  Bo^uman 478,  479 

28. The  facts  being  agreed  to,  the  only  question 

presented  to  the  trial  court  was  one  of  law,  and  a 
motion  for  a  new  trial  was  unnecessary  to  procure  a 
review  of  the  decision.    Nichols  v,  Trueman 89 

29.  Qualifications  of  Jurors. — A  claim  that  a  juror  was 
not  qualified  because  his  voir  dire  showed  that  he  had 
formed  an  opinion  was  not  sustained.  The  State  v, 
Bassnett 895 

80. Contradictory    answers    of    a   juror   do    not 

necessarily  prove  his  unfitness  to  serve,  and  if  after 
proper  instruction  by  the  court  he  appears  to  be 
duly  qualified  it  is  not  error  to  overrule  a  challenge 
based  upon  such  answers.    The  State  v.  Lahore 664 

81. A  claim  that  a  puror  after  being  impaneled 

made  statements  indicating  a  hostile  opinion  against 
the  defendant  was  decided  adversely  on  the  motion 
for  a  new  trial,  and  the  finding  was  conclusive.  The 
State  V.  Bassnett 898,  405 

82.  Reference  to  Defendant's  Failure  to  Testify. — A 
statement  by  the  prosecuting  attorney  that  there  was 
no  testimony  to  contradict  the  evidence  of  a  sale  of 
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liquor  did  not  afford  a  ground  of  reversal  because  i^ 
referred  to  defendant's  failure  to  testify.  Ths  State 
V.  Lahore 664 

3d.  Special  Questions. — A  juror  should  not  be  required 
to  answer  questions  so  formulated  that  finely  drawn 
distinctions  or  t^hnical  constructions  are  necessanr 
td  a  clear  understanding  of  thenu    Francis  v.  Brpci,  107 

34.  When  Qecessary,  instructions  should  be  given 

which  fully  expUin  the  questions  submitted,  so  that 
errors  and  miscoxicei^tiana  may  be  avoided.    Id 107 

35.  Transcript— Certificate.— Where  the  clerk  of  a  dty 
court  failed  to  sign  the  certificate  to  a  transcript  of 
a  preliminary  examination  the  distriet  court  properly 
permitted  the  certificate  to  be  amended  by  having  the 
clerk  attach  his  signature.    Ths  State  v.  Pigg. .  .481,  487 

PRACTICE,  JUSTICE  QF  THE  PEACE— See  "Cruunal 
Law,"  65-67. 

PRACTICE,  PROBATE  COURT: 

1.  Contempt. — (See,  also.  No.  19.)  Ev^ry  probate 
court  in  this  state  has  inherent  poorer  to  pimish 
summarily  for  contempt  persons  who  ux  ope^  court 
refuse  to  comply  with  its  lawful  orders  or  in  any 
manner  impede  or  emharrass  the  orderly  transactioli 

of  its  business.    In  re  Haneon T83,  787 

2.  Deiiiands  Against  Estates. — (9ee,  also,  Nos.  7-9j 
11-17.)  The  statute  does  not  require  demands  againsi 
estates  to  be  exhibited  or  established  within  three 
years  after  the  quaHflcation  of  the  representative — 
merely  that  a  proceeding  to  that  end  shall  be  begun. 
Thomae  v,  Witliame 640 

3.  In  a  proceeding  to  sell  reaj  estate  to  pay  debts 

of  a  decedent  the  allowance  of  a  claim  agi^inst  the 
representative  by  a  court  having  jurisdiction  is  prima 
fade  evidence  against  heirs  or  devisees  of  its  validity 
and  due  presentation.    Id 633,  637 

4. This  is  tirue  of  an  order  made  by  a  court  of 

another  state.    Id 633,  689 

6. Where  an  administrator  died  and  his  suc- 
cessor obtained  a  judgment  in  the  district  court 
against  his  administrator,  which  was  presented,  al- 
lowed and  classified  by  the  probate  court,  an  order 
upon  his  administrator  to  pay  was  not  a  condition 
precedent  to  recovery  against  the  sureties  on  his 
bond.     Toffler  v.  Kesinger 549 

6.  An  oral  agreement  by  plaintiff  to  live  with 

and  work  for  defendant's  decedent  until  his  death, 
when  she  was  to  receive  his  property,  was  enforce- 
able.   Heery  v.  Reed 380,  384 

7.  Insane  Persons. — Under  the  statute  providing  when 
a  guardian  shall  pay  out  of  his  ward's  estate  for 
maintenance  at  the  state  hospital,  upon  a  patient's 
death  in  such  hospital  the  state  may  recover  from 
his  administrator  the  cost  of  his  maintenai.ee  for  any 
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period  during  which  the  patient  had  means  not 
needed  to  support  any  one  dependent  upon  him. 
Kaiaer  v.  The  State 364,  372 

8. The  rule  is  not  altered  by  the  fact  that  the 

form  of  commitment  prescribed  directing  the  patioit 
to  be  received  and  maintained  at  the  ezp^ise  of  the 
county  or  the  guardian  was  changed  in  a  revision  to 
read  ^'at  the  expense  of  the  state.^   Id 864,  876 

9.  A  finding  by  the  probate  court  that  one  ad- 
judged insane  was  without  means  of  support  and 
should  be  maintained  at  the  cost  of  the  state  was  not 
an  adjudication  against  the  state's  contention  that 
after  the  death  of  such  person  his  estate  should  pay 
the  cost  of  his  maintenance  at  the  state  hospital. 
Id 864,  876 

10.  Order  for  Distribution.— See  No.  6. 

11.  Proceeding  to  Sell  Real  Estate  of  Decedent. — The 
general  five-year  statute  of  limitation  has  no  appli- 
cation to  a  proceeding  in  the  probate  court  by  an 
executor  for  the  sale  of  real  estate  to  pay  debts  of  the 
testator.     Thomas  v.  Williams 632,  684 

12. Such  litigation  is  not  an  action,  but  a  special 

proceeding,  or  a  part  of  a  special  proceeding,    id,,..  684 

18.  There  being  no  statute  of  limitation  relating 

to  the  matter,  such  a  proceeding  can  be  maintained 
only  if  begun  within  a  reasonable  time.    Id 682,  684 

14. A  delay  of  six  years  by  a  foreign  admin- 
istrator was  not  unreasonable,  it  being  occasioned 
by  the  pendency  of  litigation  to  determine  the  va- 
lidity and  amount  of  such  indebtedness.    Id 682,  686 

16.  One  who  buys  land  in  this  state  from  the  de- 
visees, seven  years  after  the  death  of  the  testator, 
while  a  resident  of  another  state,  is  not  an  innocent 
purchaser  against  proceedings  to  subject  it  to  the 
pajrment  of  debts  of  the  estate.    Id 688,  640 

16.  Under  some  circumstances  a  claimant  may 

bring  an  action  to  subject  the  real  property  of  his 
deceased  debtor  to  the  payment  of  his  demand,  al- 
though there  may  be  personal  property  elsewhere 
sufficient  for  the  purpose.    Id 687 

17.  Probably  this  right  is  not  affected  by  any 

proceedings  or  conditions  existing  in  another  juris- 
diction.   Id 687 

18.  Renunciation  of  Will  by  Widow. — ^Where  a  widow 
renounced  a  will  and  elected  to  take  under  the  stat- 
ute, leaving  the  estate  in  such  a  condition  that  the 
remaining  provisions  of  the  will  could  not  be  enforced 
consistently  with  the  testator's  intention,  they  were 
disregarded  and  the  whole  estate  distributed  accord- 
ing to  the  statute.    Fennell  v,  Fennell 780 

19.  Restraining  Order. — ^If  the  district  judge  be  absent  or 
disqualified  when  an  application  to  enjoin  a  liquor 
nuisance  is  made  the  probate  judge  may  grant  a  tem- 
porary restraining  order,  and  the  disobedience  of 
such  an  order  may  be  punished  as  a  contempt.  The 
State  V,  Werner 222 

69-80  KAN. 
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See    "Contempt";    "Costs'*;    "Discrbtionaby    Mattbrs";    "In- 
junction"; "Ma-ndamus";  "Quo  Warranto." 

1.  Amount  in  Controversy. — In  an  action  to  foreclose 
a  mechanic's  lien,  where  a  tender  was  withdrawn, 
the  amount  in  controversy  was  enough  to  give  the 
supreme  court  jurisdiction.    Sash  Co.  v,  Weil. ......   609 

2.  Assignments  of  Error. — Judgment  affirmed  because 
the  denial  of  the  motion  for  a  new  trial  was  not  as- 
signed as  error.    Bennett  v.  Supply  Co 487 

3.  A  claim,  in  the  briefs,  of  error  in  denying  the 

motion  for  a  new  trial  could  not  be  treated  as  an 
amendment  of  the  petition  in  error.    Id 487 

4.  Bill  of  Exceptions. — ^Whether  a  bill  of  exceptions 
is  necessary  to  make  depositions  or  idlidavits  used  in 
evidence  a  part  of  the  record  discussed.  Cooper  v. 
Goodland 122,  128 

5.  Case-made. — Where  a  judgment  rendered  upon  pub- 
lication service  was  rejected  as  evidence  in  another 
suit,  the  records  sufficiently  presentei^  the  error  com- 
plained of,  although  it  did  not  contain  copies  of  the 
petition,  publication  notice  and  printer's  affidavit  in 
the  action  in  which  the  judgment  was  render^. 
Doyle  V.  Hays 220 

6.  It  is  not  necessary  to  set  out  copies  of  lengthy 

documents;  a  brief  summaiy  of  their  contents,  in- 
cluding all  that  is  material,  is  sufficient.    Id 221 

7.  Proof  of  the  proper  publication  must  be  pre- 
sumed from  the  fact  that  a  judgment  was  rendered 
upon  it.    Id 221 

8.  Where  a  specific  objection  to  a  judgn^ent  of- 
fered in  evidence  was  erroneously  sustained  it  could 
not  on  review  be  presumed  in  support  of  the  ruling 
that  some  other  ground  of  objection  existed  which 
was  not  shown  by  the  record. 

0*Bryen  v.  Land  Company 427 

Doyle  V.  Hays 209,  221 

9.  Criminal  Appeal— Transcript  of  the  Record. — The* 
criminal  code,  even  as  amended  in  1903,  requires  the 
appellant,  in  order  to  procure  a  reviiew  of  a  judgment 
in  a  criminal  case,  to  file  a  transcript  of  the  record 
within  thirty  days  after  giving  notice  of  an  appeal. 
The  State  v.  Chilberg 65 

10.  Although  the  transcript  in  a  criminal  appeal 

was  not  filed  within  thirty  days  after  the  appeal  was 
taken,  the  proceedings  were  examined  and  the  ordi- 
nance, complaint  and  evidence  found  sufficient.  King- 
man V.  Jones 489 

11.  Excessive  Damages  —  l?eini«i^iir  —  New  Trial.— 
Where  findings  inconsistent  with  the  verdict  sfate 
the  several  elements  of  damage  and  give  the  amount 
of  each  separately,  and  allow  a  reasonable  amount 
for  all  elements  of  damage  sustained  by  plaintiff,  this 
court  may  give  plaintiff  the  option  of  accepting  judg- 
ment for  the  amount  specially  found  or  a  new  t^al. 
Francis  v.  Brock 100 
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12. The  special  findings  in  this  case  examined 

and  an  option  given  to  the  plaintiff  to  accept  a  judg- 
ment for  $2600  or  have  a  new  trial.    Id 100 

13.  Immaterial  Error— Demurrer  to  Petition. — Where 
any  fact  essential  to  be  established  to  sustain  an 
action  is  omitted  from  the  petition  a  general  de- 
murrer should  be  sustained.    Garten  v,  Trobridge . . .  720 

14.  ■  Error  in  overruling  a  demurrer  to  such  a 
petition  was  rendered  immaterial  by  the  parties  pro- 
ceeding to  trial  and  introducing  evidence  as  though 
the  omitted  fact  was  in  issue.    Id 720 

16.  Immaterial  Error  —  Evidence. — ^Where  an  alleged 
forged  check  was  treated  in  all  resp^ects  as  though 
properly  in  evidence  it  was  immaterial  that  it  was 
not  formally  introduced.    The  State  v.  Bowman.  .478,  477 

16. Plaintiff's  testimony  concerning  transactions 

with  the  deceased  was  improper,  but  as  the  same  facts 
were  shown  by  other  testimony  and  were  not  contra- 
dicted the  error  was  immaterial.    Heery  v.  Reed,  380,  382 

17.  Immaterial  Error — Instructions. — The  oral  repeti- 
tion of  an  instruction  that  no  inference  of  guilt  can 
be  drawn  from  the  omission  of  the  defendant  to  tes- 
tify, which  was  one  of  the  instructions  properly  given 
in  writing,  is  not  a  material  error,  if  error  at  alt. 
The  State  v.  Lahore 664 

18. Where  it  was  questioned  whether  one  on  trial 

for  a  homicide  committed  on  a  road  he  was  assisting 
to  work  went  there  in  good  faith  or  with  the  design  to 
provoke  an  altercation  an  instruction  was  not  erro- 
neous because  of  inaccuracy  in  naming  the  officers 
whose  duty  it  is  to  notify  people  to  work  the  roads. 
The  State  v.  Basanett 403 

19.  A  party  has  no  right  to  complain  of  an  in- 
struction which  he  requests  the  trial  court  to  give. 
Tanton  v.  Martin 22,    25 

20.  Immaterial  Error— Misjoinder  of  Causes  of  Action. 
Where  under  the  circumstances  stated  none  of  the 
defenaants  ask  for  a  severance  or  a  separate  trial 
and  the  action  proceeds  as  though  there  was  no  mis- 
joinder it  will  be  regarded  as  immaterial.     Blodgett 

V.  Yocum 645,  647 

21.  Immaterial  Error — Pleadings. — In  an  action  for  the 
purchase-price  a  refusal  to  strike  from  an  answer 
allegations  as  to  the  purpose  for  which  the  ma- 
chinery was  purchased  was  not  material  error. 
Fetzer  v.  Williams 565 

22.  A  refusal  to  strike  matter  alleged  to  be  a  de- 
parture from  a  reply  was  not  material,  as  no  issue 
raised  in  the  matter  objected  to  was  submitted  to 
the  jury  and  any  prejudice  resulting  from  their 
having  read  it  did  not  warrant  a  reversal.  Railroad 
Co,  V,  lAeurance 424 

28.  A  request  to  strike  out  various  items  of  dam- 
age was  denied,  but  as  the  jury  were  afterward  di- 
rected to  disregard  them  no  prejudice  resulted. 
Fetzer  v.  Williama 556 
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24.  Immaterial  Error— Reversal  of  Judgment. — A  judg- 
ment can  never  be  reversed  for  an  error  which  does 
not  affect  the  substantial  rights  of  the  adverse  party. 
Heery  v.  Reed 388 

25.  Immaterial  Error— Vacation  of  Judgment. — In  an 

action  by  a  subcontractor,  where  a  personal  judgment 
against  the  contractor  and  a  foreclosure  of  the  lien 
on  the  owner's  premises  were  decreed  by  default,  and 
the  owner's  motion  for  a  vacation  of  the  judgment 
was  allowed  but  the  judgment  against  the  contractor, 
who  was  still  in  default,  was  not  formally  set  aside, 
as  it  should  have  been,  it  was  not  prejudicial  error  to 
try  the  (^[uestion  of  the  amount  due  to  the  subcon- 
tractor without  having  made  such  formal  order.  Sash 
Co.  V,  Weil 606 

26.  Journal  Entry — Mistake. — A  claim  that  in  making 
interlineations  in  a  journal  entry  the  import  of  it 
was  inadvertently  materially  changed  should  have 
been  submitted  to  the  district  court  which  certified 

the  record  to  this  court.    Rhea  v,  WiUia/ms 698 

27.  Judicial  Notice. — See  ''Evidence." 

28.  Law  of  the  Case— Second  Appeal. — The  decision 
upon  the  last  review  of  this  case  that  the  plaintiff 
corporations  be  allowed  a  reasonable  time  to  comply 
witn  the  statute  relating  to  foreign  corporations  do- 
ing business  in  this  state  is  the  law  of  the  case.   Buck 

V.  Vickers ; 29,     88 

29.  The  rule  that  questions  of  law  decided  on  the 

first  appeal  are  conclusive  on  a  second  appeal  to  the 
same  court  applied  in  reviewing  a  decree  enjoining  a 
railway  company  from  obstructing  an  undergrade 
farm  crossing.    RailTvay  Co.  v.  Stone 7 

30.  Motion  for  a  New  Trial.— (See,  also,  Nos.  2,  3.)  The 
facts  being  agreed  to,  the  only  question  pres^ited  to 
the  trial  court  was  one  of  law,  and  a  motion  for  a 
new  trial  was  unnecessary  to  procure  a  review  of  the 
decision.    Nichols  v,  Trueman 89 

81.  Presumption  on  Review. — Clear  and  satisfactory 
proof  should  be  required  to  take  the  case  of  a  parol 
contract  for  the  conveyance  of  land  out  of  the  opera- 
tion of  the  statute  of  frauds.     WooddeU  v,  Allbrecht,  786 

82. But  where  the  findings  are  supported  by  com- 
petent and  substantial  testimony  it  will  be  presumed 
that  the  district  court  applied  the  proper  test  in 
weighing  the  evidence  and  finding  the  facts.    Id. 736 

33.  Where  a  specific  objection  to  a  judgment  of- 
fered in  evidence  was  erroneously  sustained  it  could 
not  on  review  be  presumed  in  support  of  the  ruling 
that  some  other  ground  of  objection  existed  which  was 
not  shown  by  the  record. 

O'Bryen  v.  Land  Company 427 

Doyle  V.  Hays 209,  221 

34.  Reversal  of  Final  Judgment — Temporary  Injunc* 
tion  Dissolved. — If  a  temporary  injunction  contmued 
to  be  operative  until  the  final  decree  was  entered, 
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then  it  became  a  part  of  such  decree,  and  was  an- 
nulled by  a  reversal  of  the  judgment.  Atkinson  v. 
Crowe 167 

35.  Review  of  Evidence. — A  finding  that  a  deed  was 
not  procured  by  undue  influence  was  final,  the  evi- 
dence having  been  oral  and  conflicting.  -  Stone  v. 
Tovmaend    697 

36. A  finding  that  the  grantee  in  a  tax  deed  was 

not  the  agent  of  the  owner  and  charged  with  the  dul^ 
of  paying  the  tax  held  conclusive  on  review.  Moms 
V,  morris 184 

87. A  finding  that  defendant  had  notice  of  a 

pending  action  was  sustained  by  evidence.  Erath  v, 
Glenn   796 

88. A  finding  that  a  defendant  served  by  publi- 
cation did  not  have  actual  notice  of  the  pendency  of 
the  action  in  time  to  defmd  held  conclusive  on  review. 
Glenn  v.  Erath 788 

89. A  claim  that  a  juror  after  being  impaneled 

made  statements  indicating  a  hostile  opinion  against 
the  defendant  was  decided  adversely  on  the  motion  for 
a  new  trial,  and  the  finding  was  conclusive.  The 
State  V.  Bassnett 393,  405 

40.  Review  of  Order  Refusing  Injunction. — ^Where  the 
trial  court  refuses  an  injunction  the  right  of  review 
is  not  necessarily  defeated  by  the  full  performance 
pending  an  appeal  of  the  act  sought  to  oe  enjoined. 
Bonnewell  v,  Lowe 769,  770 

41.  The  court  has  jurisdiction  to  order  the  res- 
toration of  the  original  status,  if  the  nature  of  the 
case  is  such  that  the  order  can  be  made  effective. 

Id 769,  770 

42.  Transfer  of  Interest  —  Parties. — One  who  was  a 
proper  part^  defendant  in  a  suit  was  entitled  to  main- 
tain proceedings  in  error  from  the  judgment  although 
he  had  transferred  his  interest  before  the  suit,  the 
transfer  not  having  been  recorded  until  afterward. 
Doyle  V,  Hays 209,  221 

PRELIMINARY  EXAMINATION^See  "Criminal  Law," 
40,  41,  65. 

PREMIUMS— See  "Insurance,"  6,  9. 

PRESCRIPTIVE  RIGHT— See  "Adverse  User." 

PRESENTMENT— See  "Negotiable  Instruments." 

PRESUMPTION: 

Ancient  roeords. — See  "Evidencb." 

Dam — authority  to  erect. — See  "Waters  and  Watbrooursbb,*'  11. 

Fire-insurance  policy — written  application. — See  "Insurance^"  8. 

Judsrment. — See  "Practice,  Supreme  Court,"  88. 

Knowledse  of  the  law. — See  "Sales,"  28. 

Laws  of  another  state. — See  "Evidbncb,"  61. 

Merger. — See  "Taxation."  62. 

Jtesularity    of    proceedings. —  See    "Practice,    Supreme    Court," 

81.  82. 
Repealing    statute    inapplicable    for    lack    of    time. — See    "Elbo- 

TIONS,"  11.  12. 
Services  rendered  by  child  to  parent. — See  "Parent  and  Child." 

1.  2. 
Tax  deeds. — See  "Taxation,"  84,  46,  66. 
Tax-sale  proceedintrs. — See  "Taxation."  86-87. 
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PRIMARY  ELECTION  LAW— See  "Elections." 

PRINCIPAL  AND  AGENT— See  "Agency." 

PRINCIPAL    AND    SURETY  — See    "Suretyship    and 
Guaranty." 

PRIORITY  OP  LIENS— See  "Attachbibnt." 

PRIVILEGES   OR   IMMUNITIES   OF   CITIZENS  — See 
"Constitutional  Law." 

PRIVITY— See  "Taxation,"  20;  "Landlord  and  Tenant," 
1-8;  "Mechanic's  Lien,"  2,  8,  9. 

PROBATE  COURT— See  "Practice,  Probate  Court." 

PROCESS: 

1.  Abuse. — An  officer  is  protected  by  valid  process  when 
he  nses  it  for  a  legfitunate  purpose  in  executing  its 
mandate,  but  it.  is  not  a  protection  for  the  extortion 

of  money  or  other  abuses.    McClenny  v.  Inverarity, . .  669 

2.  Defective  Service. — A  personal  judgment,  rendered 
without  legal  notice  to  the  defendant  and  without  any 
appearance  on  his  part,  is  rendered  without  jurisdic- 
tion and  is  consequently  void.    Schott  v.  Linscott. . . .  686 

3.  New  Summorts — Cross-netition. — The  rule  applied 
that  a  new  summons  need  not  be  issued  upon  a  cross- 
petition.    Lawsan  v.  Rush 262 

4.  Proof  of  Legal  Service— Statutory  Rule. — ^In  an  ac- 
tion by  an  original  purchaser  to  recover  possession  of 
school-land,  after  forfeiture  proceeding  had  been 
had,  the  act  of  1907  making  certain  evidence  prima 
facie  proof  of  legal  servicie  held  to  apply.  Jones  v, 
Hickey 109 

5.  After  plaintiff  established  a  prima  facie  case 

for  himself  he  destroyed  his  right  to  recover  by  a 
further  showing  that  no  one  was  in  possession  at  the 
time  of  the  attempted  forfeiture,  thus  supplying  the 
defect  of  the  return  in  that  proceeding.    Id. 109 

6.  The  act  of  1907  providing  that  if  the  return  in 

school-land  forfeiture  proceedings  shows  that  the  no- 
tice was  posted  in  the  county  clerk's  office  it  shall  be 
prima  fade  evidence  of  legal  service  held  not  objec- 
tionable on  the  ground  that  it  disturbs  vested  rights. 

Jones  V.  Hickey 169 

Reitler  v.  Harris .' 148 

7.  The  act  changes  nothing  except  a  rule  of  evi- 
dence, and  a  vested  right  in  that  is  something  the  law 
refuses  to  recognize. 

Jones  V,  Hickey 109 

Reitler  v.  Harris 148 

8.  Testimony  to  supply  omissions  in  a  defective 

return  of  the  notice  of  forfeiture  of  school-land  con- 
tracts is  admissible  under  the  act  of  1907,  but  is  not 
conclusive.    Petersihie  v.  McLachlin 176 

9.  Its  weight  and  credibility  are  to  be  passed 

upon  Uie  same  as  an^  controverted  fact.    Id 176 

10.  The  provision  of  the  act  of  1907  which  at- 
tempts to  make  the  posting  in  the  county  clerk's 
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office  of  a  copy  of  the  notice  of  forfeiture  of  school- 
land  conclusive  evidence  of  proper  service  of  such  no- 
tice held  invalid.    Id 176 

11. It  is  a  legislative  declaration  of  the  truth  of 

facts — an  invasion  of  the  province  of  the  judiciary, 
and  also  denies  the  holder  of  the  original  certificate 
due  process  of  law.    Id 176 

12.  Publication  Service. — A  notice  by  publication  suffi- 
ciently described  the  party  intended  to  be  served. 
Doyle  V.  Hays 209 

18. The  defendant  served  being  the  record  owner 

of  the  land  that  was  the  subject  of  the  action,  the 
*           notice  was  sufficient  to  permit  an  adjudication  of  the 
claims  of  her  assignee,  whose  assignment  had  not  heea 
recorded    Id, 209 

14.  As  by  the  record  the  defendant  served  ap- 
peared to  be  a  wife,  and  she  was  served  as  such,  the 
notice  was  not  invalid  because  her  husband  had  died 
before  the  suit  was  brought    Id 209,  219 

15.  A  petition  in  ejectment  and  the  publication 

service  held  sufficient.    Rhea  v,  Williama 698 

16.  In  a  notice  by  publication  a  defendant  whose 

name  was  Borthwick  was  described  as  Bothwick.  The 
names  are  idem  sonans  and  the  notice  was  sufficient. 
Harrell  v.  Neef 848 

17.  An  affidavit  for  service  by  publication,  the 

publication  notice  and  the  petition  held  sufficient 
against  a  collateral  attack. 

Ennis  v.  Grimes 429 

Boyle  V.  Sayers 480 

18.  The  affidavit  for  publication  service  did  not 

need  to  describe  the  land. 

Enrds  v.  Grimes 429 

Boyle  V,  Sayers 480 

19. Non-residence  inferentially  negatived  a  resi- 
dence in  this  state  where  summons  might  be  served. 

Ennis  v.  Grimes 429 

Boyle  V.  Sayers 480 

20.  A  deposition  offered  in  evidence  to  show  that 

the  defendant  had  notice  that  the  acticm  was  pending 
was  an  affidavit  within  the  meaning  of  section  77  of 
the  civil  code.    Chuhhuck  v.  Beaty 789 

21. Section  77  of  the  civil  code  does  not  prohibit 

the  court  from  hearing  any  competent  evidence  tend- 
ing to  show  that  the  defendant  had  notice  of  the  pend- 
ency of  the  action  in  time  to  defend.    Id 789 

22.  Before  a  judgment  will  be  opened  under  sec- 
tion 77  of  the  code  the  applicant  must  satisfy  the 
court  that  he  had  no  actual  notice  of  the  pending  of 
the  action  in  time  to  appear  and  defend.  Wood  v. 
Cobe 496 

23.  Mere  oversight  of  a  party  in  failing  to  make 

his  defense  at  the  tral  of  an  action  of  which  he  had 
actual  notice  does  not  justify  the  openinsr  up  of  the 
judgment  under  that  provision  of  the  code.    Id 496 
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PROCESS— Continued  : 

24. Where  a  judgment  was  rendered  upon  publi- 
cation service  and  the  defendant  afterward  assigned 
his  interest  his  grantee  had  the  same  right  as  the  de- 
fendant to  have  the  judgment  opened  under  section  77 
of  the  code.    Leslie  v.  Gibson 504 

25.  Return— Parol  Evidence. — See  Nob.  4-9. 

26.  Waiver  —  Appearance. — ^Voluntary  general  appear- 
ance was  equivalent  to  personal  service  and  gave  the 
court  jurisdiction.    Wood  v.  Cobe 497 

PROFITS— See  "Agency,"  14-16. 

PROHIBITORY  LAW— See  "Intoxicating  Liquobs," 

PROMISSORY  NOTES— See  "Negotiable  Instruments." 

PROXIMATE  CAUSE  — See  "Personal  Injuries,"  28, 
25-27;  "Railroads,"  1;  "Sales,"  5. 

PUBLICATION  SERVICE— See  "Process." 

PUBLIC  FUNDS— See  "Banks  and  Banking." 

PUBLIC  RECORDS— See  "Evidence." 

PUBLIC  SCHOOLS — See  "Schools  and  School-land." 

PUBLIC  SQUARE— See  "Taxation,"  9. 

PURCHASE-PRICE— See  "Evidencb,"  114;  "Sales,"  2; 
"Taxation,"  32,  53. 

PURCHASERS— See  "Notice";  "Sales";  "Negotiable  In- 
struments"; "Judicial  Sales";  "Schools  and 
School-land." 

Q. 

QUANTUM  MERUIT^8ee  "Contracts,"  9,  10,  53. 
QUITCLAIM  DEED— See  "Deeds." 
QUO  WARRANTO: 

1.  Forfeiture  of  Office. — ^Under  the  statute  in  contro- 
versy, whether  an  official  has  forfeited  his  office  may 
be  ascertained  and  declared  in  a  quo  warranto  pro- 
ceeding.   The  State  v.  Harsha 98 

2.  Judicial  Discretion. —  (See,  also.  No.  5.)  The  court 
has  some  discretion  in  granting  and  refusing  relief 
in  actions  of  quo  warranto,  which  it  may  exercise 
according  to  the  peculiar  facts  of  individual  cases. 
The  State  v.  Bowden 50,    67 

3.  Jurisdiction. — Jurisdiction  of  the  action  which  the 
code  has  substituted  for  the  writ  of  quo  warranto 
is  to  be  determined  by  reference  to  the  common-law 
rules.    Little  v.  Dams 782 

4.  Right  to  Hold  Office. — The  two  remedies  available 
for  determining  the  right  to  a  township  or  a  counl^ 
office  stated.    Id. 777,  780 

5.  Plaintiff  dismissed  an  election  contest,  after 

an  adverse  ruline,  and  then  began  quo  warranto  pro- 
ceedings to  oust  defendant  from  the  office.  The  action 
was  dismissed,  not  on  the  ground  of  election  of  reme- 
dies or  res  judicata,  but  because  of  the  discretion 
vested  in  the  court.    Id 777 
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R. 
RAILROADS: 

1.  Act  of  God. — The  evidence  sustained  a  finding  that 
goods  in  the  possession  of  a  carrier  were  not  destroyed 

by  the  act  oi  God.    Railway  Co.  v.  Baden 405,  412 

2.  Appropriation  of  Land. — See  No.  24. 

3.  Connecting  Carriers. — See  Nos.  4,  16,  19,  20. 

4.  Contract  Limiting  Statutory  Liability. — ^Where  a 
statute  made  a  receiving  carrier  that  accepts  goods 
for  shipment  through  to  destination  liable  for  injury 
occasioned  by  the  negligence  of  a  connecting  carrier 
undertaking  to  complete  the  shipment  the  original 
carrier  could  not  by  special  contract  limit  its  liability 
to  negligence  occurring  on  its  own  line.    Railway  Co. 

V.  Baden  406 

6.  Crossings. — See  Nos.  13-15,  23;  "Personal  Inju- 
ries," 51-10, 16. 
6.  Discharge  of  Employee. — A  statute  requiring  em- 
ployers to  give  reasons  in  writing  for  the  discnarge 
of  an  employee  held  invalid.    Railway  Co.  v.  Brovm. .  812 

7. The  duty  imposed  upon  employers  is  not  a 

police  regulation,  and  is  an  interference  with  the  per- 
sonal liberty  guaranteed  to  every  citizen.    /cL. . .  .312,  816 

8.  Embanlcment  Interfering  with  Sight  or  Hearing  of 
Approaching  Train.  —  The  results  of  experiments 
made  to  ascertain  the  effect  of  an  embanlcment  in 
preventing  a  view  of  smoke  or  steam  from  a  railway 
engine  passing  through  a  cut  held  admissible  if  made 
at  the  same  place  and  under  circumstances  substan- 
tially similar  to  those  existing  at  the  time  of  plain- 
tiff's injury.    Johnson  v.  Railroad  Co 456,  464 

9.  The  same  rule  is  applicable  to  show  the  dead- 
ening effect  on  the  noise  made  by  an  approaching 
train.    Id 456,  464 

10.  Injury  by  Fire. — In  an  action  to  recover  for  an 
injury  by  fire  it  was  not  error  to  deny  plaintiff  per- 
mission to  amend  her  petition  by  allegring  facts  con- 
stituting an  additional  element  of  damages.  Matson 
V.  Railway  Co 272 

11. In  an  action  to  recover  for  injuries  caused  by 

a  fire  alleged  to  have  been  set  out  by  defendimt's 
engine,  the  refusal  of  instructions  requested  by  the 
defendant  held  not  to  have  been  error.  Smart  v. 
Railway  Co 488 

12.  Injury  to  Goods  in  Transit. — See  No.  4. 

13.  Injury  to  Steele  at  a  Crossing. — The  law  regards 
a  railroad-crossing  as  a  place  of  daneer,  and  a  view  of 
a  railway  track  as  a  warning  of  danger  to  an  ap- 
proaching traveler.    Railway  Co.  v.  Wheeler 187 

14. Where  stock  driven  along  the  highway  and 

upon  a  railroad-crossing  were  injured  the  contribu- 
tory negligence  of  the  driver  barred  a  recovery.    Id.,  187 

15.  The  fact  that  obstructions  obscured  the  view 

of  the  track  in  one  direction  made  it  the  duty  of  the 


Digitized  by  LjOOQ IC 


938    SUPREME  COURT  OF  KANSAS. 

RAILROADS — Continued  : 

driver  to  take  other  reasonable  precautions  to  ascer- 
tain whether  there  was  a  train  approaching  before 
permitting  the  cattle  to  go  upon  the  crossing.    Id.,,.   187 

16.  Inlury  to  Stock  in  Transit.— (Sec^  also,  No.  22.) 
Where  animals  to  be  transported  to  the  end  of  the  re- 
ceiving carrier's  line  and  tumeKi  over  to  a  connecting 
carrier  were  negligently  injured  before  reaching  the 
original  carrier^s  terminus,  and  the  shipper  there 
changed  their  destination,  he  had  the  right  to  recover 
the  difference  between  their  market  value  as  delivered 
at  such  terminus  and  what  they  would  have  been 
worth  if  no  injury  had  occurred.  Railroad  Co.  v. 
Lieurance    424 

17.  Injury  to  Stock  on  Right  of  Way.-— Where  there  was 
evidence  that  the  engineer  of  a  train  running  forty- 
five  miles  an  hour  must  have  seen  horses  on  the  track 
a  quarter  of  a  mile  away,  if  they  were  then  on  the 
track,  a  finding  that  he  did  see  them  at  this  distance 
is  supported  by  testimony  that  the  appearance  of 
manure  and  the  tracks  of  norses  between  the  rails  in- 
dicated that  they  had  stood  for  some  time  at  the  point 
where  they  were  struck.    Railroad  Co,  v.  Thisler 588 

18.  Injury  to  the  Person. — See  "Personal  Injuries." 

19.  Interstate  Commerce. — Freight  carried  by  connect- 
ing carriers,  on  a  through  bill  of  lading,  from  a  point 
in  this  state  to  destination  in  another  state,  held  in- 
terstate commerce.    Railway  Co.  v.  Milling  Co 141 

20.  Where  the  rate  for  an  interstate  shipment  by 

connecting  lines  was  the  sum  of  the  two  local  rates, 
and  the  connecting  carrier  had  an  established  rate 
under  the  interstate  commerce  act,  an  action  to  re- 
cover overcharges  was  not  maintainable  in  a  state 
court.    Id. 141 

21.  The  failure  properly  to  post  the  tariff  filed 

with  the  interstate  commerce  commission  in  railway 
stations  does  not  destroy  its  validity  nor  relieve  the 
railway  company  from  observing  and  enforcing  such 
tariff.     Id 145 

22.  Notice  of  Claim  for  Damages. — Testimony  that  de- 
fendant's agent  examined  stock  injured  in  transit  and 
gave  advice  as  to  its  disposition  justified  submitting 
to  the  jury  the  question  whether  it  had  become  unnec- 
essary to  give  the  written  notice  of  a  claim  for  dam- 
ages required  by  the  contract.  Railroad  Co.  v.  lAeur 
ranee 424,  426 

23.  Obstruction  of  Undergrade  Farm  Crossing.  —  The 
rule  that  questions  of  law  decided  on  the  first  appeal 
are  conclusive  ort  2i,  second  appeal  to  the  same  court 
applied  in  reviewing  a  decree  enjoining  a  railway 
company  from  obstructing  an  undergrade  farm  cross- 
ing.   Railway  Co,  v.  Stone 7 

24.  The   fact   that   filling   an   undergrade   farm 

crossing  would  be  for  the  public  good  by  strengthen- 
ing defendant's  track  gave  it  no  license  to  appropri- 
ate property  rights  unlawfully.    Id 9 


Digitized  by  LjOOQ IC 


INDEX.— Vol.  80.  989 

RAILROADS — Continubd  : 

25.  Rates  and  Charges.— See  Nos.  20,  21. 

26.  Release  of  Claim  for  Injuries. — A  release  in  writ- 
ing signed  by  the  plaintiff  acknowledging  full  satis- 
faction of  all  claims  for  personal  injuries  barred  her 
right  to  recover,  and  entitled  the  defendant  to  judg- 
ment in  its  favor  for  costs.    Railway  Co,  v.  Coltrane^  817 

27. Courts  will  not,  upon  conflicting  or  uncertain 

evidence  of  fraud  or  mistake,  lightly  disturb  agree- 
ments made  in  settlement  of  claims.    Id, 825 

28.  Speed  of  a  Train. — A  witness  should  have  been  al- 
lowed to  give  his  opinion  as  to  the  rate  of  speed  at 
which  a  train  was  running.    Johnson  v.  Railroad  Co,,  466 

29. The  difference  in  the  rules  applicable  to  the 

determination  of  due  care  as  applied  to  country  rail- 
road-crossings and  cily  street-car  crossings  stated. 
Railway  Co,  v,  Schriver 542 

80. An  instruction  relating  to  contributory  negli- 
gence by  one  who  attempted  to  cross  in  front  of  an 
approaching  train,  which  he  saw,  was  erroneous.    Id,,  640 

81.  Where  a  traveler  is  at  an  ordinary  country 

railroad-crossing,  and  sees  an  approaching  passenger- 
train,  he  must  assume  that  such  train  may  be  running 
at  any  rate  of  speed  which  the  business  or  necessities 
of  the  company  require,  and  act  accordingly.    Id 540 

32.  Street-railways.— See  "CrriBS  and  City  Officers"; 
"Personal  Injuries,"  10. 

RATIFICATION— See  "Contracts." 

RECEIPT    FOR    ALL    DEMANDS  — See    "Fraud,"    17; 
"Raiiaoads,"  26. 

RECEIPT  FOR  MONEY— See  "Contracts." 

RECEIVER — See  "Corporations,"  10. 

RECOGNIZANCE— See  "Criminal  Law,"  10. 

RECORD: 

Ancient  records. — See  "EviDENCB,"  16,  lOS.  104. 

Assignment.— See  "Mobtgaobs."  2;  "NoncB,"  9-11. 

Case-made. — See  "Jurisdiction." 

Deeds.— See  "Dhhw,"  10. 

Finding  that  drainase-diteh  is  necessary.— See  "Drainaqi- 

DITCHE8,"   6. 

Mistake.— See  "Practicb,  Suprbme  Court,"  26. 

Notice.— See  "NoncB." 

Pledge. — See  "Plbdqbs,"  8. 

Public  record.— See  "Evidbnce,"  7.  16. 

Release  of  mortgage  by  executor.— See  "Exbcutors  and  Adban- 

ISTRATORS,"    16. 

Tax  deed.— See  "Taxation." 
Transcript.— See  "Criminal  Law,"  6-7. 

REDEMPTION— See  "Taxation,"  40,  42,  53,  54. 

RELEASE: 

Claim  for  inJurie8<~See  "Personal  Injuries,"  20. 
MortKage. — See  "Mortoaobs,"  19-22,  26. 

Prisoner— discliargre  of  lien.— See  "Intoxicating  Liquors,"  0. 
Surety. — See  "Surbtyship  and  Guaranty." 

REMEDIES — See  "Actions  and  Remedies." 
REMITTITUR— ^ee  "Practice,  Supreme  Court,"  11, 12. 
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RENTS  AND  PROFITS  — See  "Agency,"  14-16-  "Mines 
AND  Minerals/'  8-11;   "Homesteads  and   Exebip- 

TIONS." 

RENUNCIATION  —  See  "Liens  and  Lien-holdhis,"  11; 
"Wills,"  2. 

REPAIRS— See  "Drainage-ditches,"  5. 

REPEAL  AND  REENACTMENT  OF  STATUTES  — See 
"Cities  and  City  Officers,"  12. 

REPEAL— STATUTES— See  "Elections,"  10-12;  "Intoxi- 
cating Liquors,"  7; 

REPLEVIN: 

1.  Evidence  of  Damages. — It  is  reversible  error  to  sub- 
mit irrelevant  and  immaterial  testimony  to  a  jury 
when  it  is  materially  prejudicial  to  the  rights  of  the 
complaining  party.    Shear  Co,  v.  Thompson 467 

REPLY— See  "Pleadings,"  29. 

REPUDIATION  —  See  "Landlord  and  Tenant,"  1-3; 
"Trusts  and  Trustees,"  3;  "Contracts." 

RESCISSION— See  "Contracts." 

RESIDENCE  —  See  "Homesteads  and  Exemptions,"  1; 
"Judgments,"  47;  "Limitation  of  Actions,"  80; 
"Parties,"  3;  "Sales,"  23;  "Taxation,"  55. 

RES  JUDICATA— ^ee  "Judgments." 

RESTRAINING  ORDER— See  "Intoxicating  Liquors." 

RESULTING  TRUST— See  "Trusts  and  Trustees." 

RETROACTIVE  LAWS— See  "Constitutional  Law." 

RETURN  OF  PROCESS  —  See  "  Schools  and  School- 
land,"  5-7,  10-13. 

REVIVOR  — See  "Actions  and  Remedies,"  1,  2;  "Judg- 
ments." 

RIGHT  OF  WAY— See  "Railroads,"  17. 

RIPARIAN  OWNERS — See  "Waters  and  Watercourses," 
3-11. 

ROADS— See  "Highways." 

ROYALTIES— See  "Mines  and  Minerals,"  8-11. 

S. 
SALARIES — See  "Fees  and  Salaries." 
SALES: 

Judicial  sales. — See  "Judicial  Sales." 
Mechanic's  lien. — See  "liBCHANic's  Lien." 
Tax  sale.— See  "Taxation." 

1.  Abstract  of  Title. — In  an  action  for  specific  perform- 
ance, where  plaintiff  was  to  tender  an  abstract  of 
title,  the  abstract  and  ex  parte  affidavits  to  prove  who 
were  the  heirs  of  a  former  owner  were  competent  to 
show  the  kind  of  abstract  furnished.  Harrell  v. 
Neef 348,  851 
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SALES — Continued  : 

2.  A  purchaser  of  land  under  an  executory  con- 
tract can  not  hold  possession  and  refuse  to  pay  the 
purchase-price  because  of  alleged  defects  in  the  title, 
in  the  absence  of  special  circumstances.    Id 348,  852 

3. : —  A  contract  for  the  sale  of  land  required  the 

vendor  to  furnish  a  sufficient  abstract  of  title,  but  did 
not  provide  that  the  purchaser  should  have  time  to 
examine  the  abstract.    Id 362 

4.  Accounting  by  Agent. — ^Whatever  the  situation  of  a 
principal  with  reference  to  a  tract  of  land  may  be,  if 
an  agent  lawfully  undertake  to  sell  it  for  him,  make 
the  sale,  and  secure  to  himself  the  fruits  which  the 
agency  was  created  to  obtain,  he  is  bound  to  account 

to  his  principal.    Krhut  v.  Phares 515 

5.  Agent's  Commission. — Under  the  circumstances  the 
plaintiff  was  not  entitled  to  recover  a  commission 
for  the  sale  of  real  estate,  although  he  had  pre- 
viously conducted  negotiations  between  the  buyer  and 
the  seller.    Corse  v,  Kelly 115 

6. If  by  suppressing  the  truth  and  misrepresent- 
ing the  facts  an  agent  to  sell  land  for  option-holders 
obtain  a  relinquishment  of  the  option,  effect  a  sale, 
and  secure  to  himself  the  profits,  ne  forfeits  his  com- 
mission.   Krhut  V.  Phares 515 

7.  Where  a  promisor  based  his  refusal  to  per- 
form on  one  ground,  he  could  not  after  litigation 
was  begun  change  his  position  and  refuse  penorm- 
ance  on  a  wholly  different  ground.  Johnson  v, 
Huber 595,  596 

8. Correspondence  between  an  agent  and  a  land- 
owner held  to  constitute  a  contract  authorizing  the 
agent  to  list  the  land  for  sale  at  a  certain  price  and 
binding  the  owner  to  pay  a  commission  in  case  the 
agent  procured  a  purchaser  able  and  willing  to  buy 
at  the  terms  stated.    Id 591 

9. A  petition  on  the  contract  to  recover  a  com- 
mission stated  a  cause  of.  action.    Id 591 

10. The  payment  of  a  sum  of  money  to  an  agent 

held  to  have  been  a  payment  to  his  principal,  al- 
though the  agent  retained  a  part  of  it  as  a  commis- 
sion, the  plaintiff's  right  to  which  was  denied. 
O'Meara  v.  Heer 435 

11.  Auction  Sale  by  Vendor.-— See  No.  13. 

12.  Breach  of  Contract — Measure  of  Damages. — ^Where 
defendant  traded  a  stock  of  goods  to  plaintiff  and 
agreed  to  furnish  a  buyer  for  a  half  interest  at  a 
certain  sum  the  measure  of  damages  for  defendant's 
default  was  the  difference  between  the  market  value 
of  such  half  interest  and  the  sum  for  which  it  would 
have  been  sold  had  the  buyer  been  produced,  with  in- 
terest on  the  amount  of  such  difference.  George  v. 
Lane  94 

13.  —. Where  defendant  failed  to  perform  an  agree- 
ment to  furnish  a  buyer  at  a  certain  sum  for  a  half 
interest  in  a  stock  of  goods  he  traded  to  the  plaintiff. 
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SALES — Continued  : 

and  the  latter  sold  the  half  interest  at  auction,  the 
amount  received  was  evidence  of  the  value  of  such 
half  interest,  but  defendant  had  the  right  to  show 
tiiat  such  value  was  greater  than  the  amount  re- 
ceived.   Id 94 

14.  Fraudulent  Weights. — See  Nos.  25,  26. 

16.  Mortgage  by  Purchaser  Decreed — Conditions. — See 
No.  38. 

16.  Notice  of  Fraud. — ^Where  an  agent  purchased  at  a 
tax  sale  and  fraudulently  took  the  deed  in  his  own 
name,  an  fiction  against  an  innocent  purchaser  was 
barred  two  years  after  the  principal  learned  of  the 
agent's  misconduct.    Morris  v.  Gregory 626,  629 

17. Evidence  held  to  show  that  a  principal  had 

notice  of  the  fraudulent  misconduct  of  his  agent  mor^ 
than  two  years  before  the  action  was  begun.    Id.  .626,  629 

18.  Notice  to  Purchaser. — Property  conveyed  after  de- 
fendant was  convicted  of  maintaining  a  licjuor  nui- 
sance thereon  was  subject  to  the  statutory  lien  for  fine 
and  costs.    Karcher  v.  The  State 762 

19.  A  chattel  mort£:age  was  not  void  on  its  face 

for  indefiniteness  of  description.    Reeves  v.  Brown, .  292 

20. Whether  third  parties,  under  tiie  description 

given  and  by  reasonable  inquiries  sug^^ested  by  the 
instrument,  could  identify  the  property  intended  to  be 
mortgaged  was  for  the  determination  of  the  jury. 
Id 292 

21. The  rights  of  a  purchaser  by  quitclaim  deed 

held  superior  to  those  of  the  holder  of  a  prior  war- 
ranty deed  which  was  not  recorded.    Tticker  v.  Cribson,    90 

22.  The  one  from  whom  plaintiff  purchased  was 

not  his  agent,  although  the  naked  legal  title  was  in 
the  third  part,  who  executed  the  deed.    Id. 90 

28.  One  who  buys  land  in  this  state  from  the  de- 
visees, seven  years  after  the  death  of  the  testator, 
while  a  resident  of  another  state,  is  not  an  innocent 
purchaser  against  proceedings  to  subject  it  to  the 
payment  of  debts  of  the  estate.  Thhmas  v.  Will- 
tarns 633,  640 

24.  Passing  of  Title.— (See,  also,  Nos.  30-34.)  The  con- 
struction of  written  instruments  is  a  question  of  law 
for  the  court,  and  ordinarily  it  is  error  to  submit 
such  a  question  to  the  jury.  Shear  Co,  v,  Thomp- 
son  467,  468 

25.  Place  of  the  Contract. — The  act  of  1905  relating  to 
deductions  from  the  actual  weight  of  commodities 
sold  and  withholding  payment  therefor  has  no  appli- 
cation to  sales  made  in  a  foreign  state.    In  re  Martin,  245 

26.  A  sale  of  grain  was  made  in  the  state  of 

Missouri,  although  the  grain  was  located  in  Wyan- 
dotte county,  Kansas,  and  the  purchaser  could  not  be 
prosecuted  in  that  county  for  a  violation  of  the  Kan- 
sas statut^.    Id 245 

27.  Purchaser  in  Good  Faith. — One  who  purchased  land 
did  so  in  good  faith.    Shup  v.  Moon 498,  504 
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28.  Rescission  of  Contract. — Where  a  note  was  ffiven 
for  the  purchase-price,  and  the  maker  rescinded  the 
sale  and  restored  the  property,  he  was  entitled  to 
maintain  an  action  against  the  payee  for  damages 
for  the  transfer  of  the  note  to  an  innocent  pur- 
chaser, who  had  collected  from  the  maker.    Bourke 

V,  Spaxght , 387,  388 

29.  Such  action  did  not  affirm  the  validity;  of  the 

note,  and  was  not  inconsistent  with  the  rescission  and 
restoration.     Id 387,  388 

80.  Right  of  Vendor  to  Reclaim  for  Non-payment. — 

When  a  bargain  is  completed  for  the  sale  of  specific 
personal  property  for  cash,  and  delivery  is  made,  if 
the  buyer  fails  to  pay  the  price  promptly  the  seller 
has  a  right  as  between  the  parties  or  against  an  at- 
taching creditor  to  reclaim  the  proper^.  Bank  v, 
Brovm 520 

81. The  right  of  a  vendor  to  reclaim  personal 

property  is  not  lost  by  delay  to  assert  it  unless  an 
intention  on  his  part  is  shown  that  title  should  pass 
absolutely,  and  whether  that  is  the  case  is  ordi- 
narily a  question  of  fact  to  be  determined  in  view  of 
the  circumstances.    Id 620 

32.  Where  a-  vendor  of  personal  property  ac- 
cepted a  bank  check  from  the  buyer  his  failure  for 
several  days  to  present  the  check  did  not  conclusively 
show  a  waiver  of  his  right  to  reclaim  the  property 
from  an  attaching  creditor  of  the  buyer.    Id 520,  524 

33. His  acceptance  of  a  check  did  not  imply  an 

extension  of  credit.    Id 523 

34.  Sale  by  Option-holder. — An  option  contract  bind- 
ing an  owner  to  convey  does  not  before  acceptance 
vest  any  title  in  the  option-holder,  but  as  he  can 
compel  a  conveyance  he  may,  before  the  option  ex- 
pires, lawfully  make  a  sale  to  a  third  party.    Krhut 

V.  Phareu 515 

35.  An  agent  of  option-holders  effecting  a  sale  for 

them  under  an  arrangement  whereby  the  option  is 
relinquished  and  the  owner  conveys  directly  to  the 
purchaser  can  not  refuse  to  account  for  the  profits 
because  his  principals  had  no  estate  or  interest  in 
the  land.    Id, 515 

86.  Specific  Performance. —  (See,  also,  Nos.  1,  2.)  Clear 
and  satisfactory  proof  should  be  required  to  take  the 
case  of  a  parol  contract  for  the  conveyance  of  land 
out  of  the  operation  of  the  statute  of  frauds.  Woodr 
dell  V,  Allbrecht 786 

37.  But  where  the  findings  are  supported  by  com- 
petent and  substantial  testimony  it  will  be  presumed 
that  the  district  court  applied  the  proper  test  in 
weighing  the  evidence  and  finding  the  facts.    Id 736 

88. Where  a  contract  for  the  sale  of  real  estate 

requires  the  purchaser  to  execute  a  mortgage,  with- 
out defining  its  terms,  a  decree  for  specific  perform- 
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ance  may  provide  that  the  mortgage  shall  contain  the 
usual  terms  and  conditions  of  a  real-estate  mortgage. 
Harrell  v,  Neef 848,  353 

39.  Warranty. — ^In  an  action  for  the  purchase-price  an 
answer  sufficiently  pleaded  a  breacn  of  warranty  as 
against  a  demurrer.    Fetzer  v.  Williams 555 

40.  In  an  action  for  the  purchase-price  a  refusal 

to  strike  from  an  answer  allegations  as  to  the  pur- 
pose for  which  the  machinery  was  purchased  was  not 
material  error.    Id 556 

SATISFACTION — See  "Accord  and  Satisfaction." 

SCHOOLS  AND  SCHOOL-LAND: 

1.  County  High  School. — The  establishment  of  a  county 
hi^h  school  was  invalid  because  notice  that  the  com- 
missioners would  consider  a  petition  for  the  estab- 
lishment of  such  school  was  not  given  for  the  time  re- 
quired by  the  statute.    The  State  v.  Bentley 227 

2.  Until  the  act  took  effect  the  commissioners 

had  no  more  power  to  give  the  notice  than  to  make 
the  final  order.    Id 227 

3. The  words -"the  passage  of  this  act"  in  the 

statute  related  to  the  time  it  should  take  effect,  and 
the  giving  of  notice  before  that  time  was  ineffectuaL 
Id 227 

4.  Forfeiture. — Under  the  facts  found  in  this  case  there 
is  no  element  of  estoppel  as  against  the  plaintiff. 
Reitler  v.  Harris 148 

5. Testimony  to  supply  omissions  in  a  defective 

return  of  the  notice  of  forfeiture  of  school-land  con- 
tracts is  admissible  under  the  act  of  1907,  but  is  not 
conclusive.    Petersilie  v,  McLachlin 176 

6. Its  weight  and  credibility  are  to  be  passed 

upon  the  same  as  any  controverted  fact.    Id 176 

7.  In  this  case  a  judgment  for  plaintiff  amounted 

to  a  finding  against  the  validity  of  the  forfeiture 
proceedings  on  the  weight  of  the  evidence.    Id 176 

8.  The  provision  of  the  act  of  1907  which  at- 
tempts to  make  the  posting  in  the  county  clerk's 
office  of  a  copy  of  the  notice  of  forfeiture  of  school- 
land  conclusive  evidence  of  proper  service  of  such 
notice  held  invalid.    Id 176 

9.  It  is  a  legislative  declaration  of  the  truth  of 

facts — an  invasion  of  the  province  of  the  judiciary, 
and  also  denies  the  holder  of  the  original  certificate 
due  process  of  law.    Id 176 

10.  The 'act  of  1907  providing  that  if  the  return 

in  school-land  forfeiture  proceedmgs  shows  that  the 
notice  was  posted  in  the  county  clerk's  office  it  shall 
be  prima  fade  evidence  of  legal  service  held  not  ob- 
jectionable on  the  ground  that  it  disturbs  vested 
rights. 

Jones  V.  Hickey * 109 

Reitler  v.  Harris 148 
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SCHOOLS  AND  SCHOOL-L4ND— CoNTiNUia): 

11.  The  act  changes  nothing  except  a  jnile  of  evi- 
dence, and  a  vested  right  in  tl^at  is  soi^ethiBtf  tl^e 
law  refuses  to  recognize. 

Jones  V.  Hickey 109 

Rsiiler  v.  Harris 148 

12.  In  an  action  by  an  priginal  purcjiaser  to  re- 
cover possession  of  scnool-land,  after  forfeiture  pro- 
ceedings had  been  had,  the  act  of  1907  making  cer- 
tain evidence  prima  faeie  proof  of  legal  service  held 

to  apply.    J^nes  v.  Hieksy 109 

18.  After  plaintiff  establishe<)  a  prima  facie  case 

for  himself  he  destroyed  his  right  to  recover  by  ^  fur- 
ther showing  that  no  one  was  in  possession  at  the 
time  of  the  attempted  forfdture,  thus  supplying  the 
defeet  of  the  return  in  that  proc^edin^.    la, . .  .T. . . .  109 

14.  Special   Scfa 
relating  to 
that  ^'#pedfi 
board,  Or  Jiy 
payers  of  th< 

|>ermi8Sfve  84  667 

15.  Taxation. — j 
annual  achoc 
a  school  tax 

trict.    Scnoo  ^1 

16. The  power  of  levying  taxes  is  a  legislative 

fmfit^m,  «i^  the  poiprer  «d^iHed  Qnfy  in  ti^ie  «MiL.al 
scnool  meetihe  to  determine  the  r^te  ox  taxniion 
sufficieiit  fpr  jthe  varjovs  schopl  ^urppses.    l^ 642- 

17^ The  duty  of  the  county  cjerjc  to  extend  ttie 

taxes  levied  upoli  the  assessm^t  rolls  is  a  ministerial 
function,  and,  unless  such  levy  has  been  made,  the 
extension  of  an  assessm^ot  ppoii  the  tax-roU  aV^nk 
no  authority  for  the  collection  of  a  tax.    Id iS^l 

18.  A  mistake  of  the  county  clerk  in  eztoiding 

upon  the  tax-rolls  an  assessment  against  the  prc^- 
erty  in  a  school  district  at  a  Jless  rate  t^an  that  feyied 
at  the  annual  meeting  does  not  deprive  the  school 
district  of  its  right  to  the  6um  collected.    Id 641 

SEAL— See  "Taxation,"  89. 

SECONDARY  EVIDENCE— See  "Evidence." 

SEDUCTION—  See"CRiMiNAL  Law,"  34,  35. 

SELF-DEFENSE— See  "Assault  and  Battery";  "Crim- 
inal Law." 

SERVICE  OF  PROCESS— See  "Process." 

SET-OFF — See  "Counter-claim  and  Set-off." 

SETTLEMENT — See  "Compromise  and  Settlement." 

SHERIFF'S  RETURN— See  "Schools  and  School-land," 
5-13. 

SHIPPING  CONTRACTS— See  "Railroads." 

SIGHT— See  "Evidence,"  41,  42. 

60— 80  KAN. 
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SIGNATURE  —  See    "Contracts,"    84,    38;    "Criminal 
Law,"  5. 

SLANDER  AND  LIBEL: 

1.  Allegations  and  Proof — Variance. — In  a  prosecution 
for  criminal  libel  proof  of  more  words  than  are  set  out 
in  the  information  will  not  constitute  a  fatal  variance 
where  they  do  not  alter  the  sense  of  those  pleaded. 
The  State  v.  Lund 240 

2. Under  an  allegration  that  the  defendant  pub- 
lished a  charge  that  a  woman  was  unchaste,  proof 
that  the  charge  was  of  unchastity  during  a  certain 
period  does  not  constitute  a  fatal  variance.    Id. 240 

3.  Publication.  —  An  information  for  criminal  libel 
which  alleges  that  the  defendant  wrote  a  letter  de- 
faming a  woman  and  gave  it  to  her  son  to  give  to  her 
husband  sufficiently  cmirges  a  publication  to  the  hus- 
band.    Id. 240 

4. The  addition  of  the  words  "thereby  procuring 

said  letter  to  be  delivered  to  the  said  [wife]  and 
read  by  her"  does  not  require  the  state  to  prove  a 
publication  to  the  wife.  The  additional  wonls  may 
be  rejected  as  surplusage.    Id, 240 

SPECIAL  DAMAGES— See  "Injunction,"  12-15. 

SPECIAL  FINDINGS— See  "Jury  aKO  Jurors." 

SPECIAL  LAW— See  "Constitutional  Law,"  25, 26. 

SPECIAL  PROCEEDING — See  "Executors  and  Adminis- 
trators," 19. 

SPECIAL  QUESTIONS— See  "Jury  and  Jurors." 

SPECIAL  TRIBUNAL— See  "Elections,"  2,  3;  "Jurisdic- 
tion," 25. 

SPECIFICATIONS— See  "Contracts,"  53. 

SPECIFIC  PERFORMANCE— See  "Contracts." 

SPECULATIVE  DAMAGES— See  "Damages,"  14. 

SPEED  OF  A  TRAIN— See  "Railroads." 

STATE  HOSPITAL— See  "Insane  Persons,"  1-5. 

STATEMENT— NAME   OF   CONTRACTOR  —  See   "Me- 
chanic's Lien,"  8,  9. 

STATUS  QUO— See  "Injunction,"  24,  25. 

STATUTE  OF  FRAUDS— See  "Fraud." 

STATUTE  OF  LIMITATIONS— See  "Limitation  op  Ac- 
tions." 

STATUTES: 

Repeal  and  reSnactment. — See  "Citibb  and  City  OFncns/'  12. 

Repeal  by  implication. — See  "Intoxicatino  Liquobs,"  7;  "Elec- 
tions/' 10-12. 

Time  of  taking  effect. — See  "Schools  and  School-land,"  2,  8; 
"ELBcnoNs."  11,  12. 

STATUTES  CITED,  CONSTRUED  OR  APPLIED: 
Bill  op  Rights: 

§    5 — trial  by  jury 168 

11 — ^freedom  of  speech 812 
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STATUTES  CITED,  CONSTRUED  OR  APPLIED— Con- 

TINUBD: 

Constitution  op  Kansas: 

Art.    2,  §  17 — general  or  special  laws 256 

3,  §    3 — supreme  court  —  jurisdiction  —  qtu>  war- 
ranto    660,  781 

3,  I    8 — ^probate  court — ^jurisdiction 784 

3,  1 13 — kludges — additional  compensation 672 

7,  I    1 — ^benevolent  institutions 364 

11,  I    1 — ^uniform  taxation 371 

12,  I    1 — corporate  powers — special  act 253 

12,  §    5 — cities — organization ; 253 

Civil  Code  (new)  : 

§  83 — ^judgments— publication  service — opening 496 

93 — parties — ^misjoinder— demurrer 649 

Civil  Code  (old)  : 

§   4,  5 — action — special  proceeding 634 

18 — limitation  of  actions 264,  270,  620,  629,  630,  634 

21 — limitation  of  actions 4 

40 — ^parties— disability — successor 35,  222,  510 

77— judgments — opening 496,  504,  789 

87 — petition — contents 203 

92 — parties — defect — demurrer  649 

108 — ^pleadings — ^verification 268 

117 — ^title  of  cause 808 

133 — variance 518 

140 — ^technical  errors 383 

237— ^injunction 225 

239 — restraining  order — probate  judge 224 

240 — temporary  injunction — ^notice 225 

241 — restraining  order 225 

266— trial  186 

322 — ^transactions  with  deceased — evidence 383 

330-332 — contempt   787 

395 — ^ludgment  defined 490 

419 — ^judgments — ^lien 490 

433 — ^judgments — revivor   34 

441,  522 — executions 308 

532 — ^motion — ^who  may  make 509 

547 — case-made — contents 221 

568 — ^judgments — vacating   137 

570 — ^judgments — ^vacating 138 

575 — ^judgments — vacating  185 

595 — ejectment — petition 699 

632 — subcontractor's  lien 615 

635 — mechanic's  liens 610 

646 — alimony — ^judgment  lien 490 

Criminal  Code: 

§  69 — ^preliminary  examination — waiver. . . . ! 486 

177 — change  of  venue 395 

215 — failure  of  accused  to  testify 1 . . .  667 

253— jail— release 758 

284 — appeal — ^transcript — ^time 66,  67,  440 

287 — appeal — transcript — ^time 66 

293 — ^immaterial  errors 478 

General  Statutes  of  1868: 

Ch.    26,  §  166 — ^boundaries — evidence 379 

107,  §  121— tax  sale— error 493 
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STATUTES  CITED,  CONSTRUED  OR  APPLIED— Con- 
tinued : 

General  Statutes  of  1889: 

§  3723-3733 — ^insane  persons S64,  873 

Gensial  Statutes  op  1901: 

§  949 — elections — cjties — time 73 

1190, 1193—^pint  pbfigors— liability 575 

1283 — foreign  corporations — ^statements 117 

1421 — foreign  corporations r 694 

1702 — coun^  trie^^rer — ^pijblic  funds 708 

1703— county  funds — depositary 709 

1797  et  seq. — survey  and  boundaries 376 

1809-^oundaries — evidence ^79 

1997 — ^manslaughter — ^first  degree 392 

2127 — ^forgery — third  degree 474 

2194 — officers — ^misconduct  661 

2221— adultery ". 658 

2269,  2i70— riot 172 

2307— felony — damages 140 

24i^2 — diseharge  of  empli^o*— invalid 312 

2462 — officers — intoxieating  liquors, 49 

2463 — common  nuisance — maintaiainpr* '^^^ 

2466— intoideating  liquoi?B-<iub-room8 68 

2468 — intoidoating  liquors — nuisaace— lien 768 

2498 — intoxioatinff  liquors — nuisance 70 

2601— mobs— liability  of  city 171 

2536-2650--drainage    770 

2538 — drainage-ditch— townships 7g 

2539— drainage-ditch— «ost 769 

2543 — drainage-ditch — coet — aroeal 775 

2645  et  seq. — election  contest— (ustiiet  judge 656 

2655 — office — causes  for  contest 777 

2671 — election  contest— probate  judge. , 659 

2815,  2829,  2914 — exesutor — death — mirffwor 551 

2950 — ^foreign  exeeutor iW>  689 

2969 — executors — attorneys'  fees 46 

3009 — foreign  executor — disabilities 639 

3027 — fees — county  clerk 243 

3568,  8569— insurance— fraternal— beneficiary 289 

3816,  8822— jury-Usts 677 

3941-3986 — insane  persons 372 

3988 — ^insane  persons — ^maintenance 364 

4093  et  8«g.— mill-dam 300 

4237 — mortgages — assignment — record   791 

4713— trial— jury 164 

4770 — evidence — transactions  with  deceased 726 

5136 — divorce — parties  in  equal  wrong 692 

6122 — school  meetings— special 667 

6127 — school  meeting- powers 670 

6127,  6172,  6191— school  tax  levy 641 

7342— statute— repeal — effect 344 

7609-7611— taxe^ — equalization 135 

7676 — tax  deeds 1°»>  329 

7680— tax  title 328,  600,  624,  631 

7685 — ^tax  sale — invalid — refund 493 

7696 — tax  deed-r-description  of  land p99 

77}.4_-tax  lien — limitation 264 

77lt— tax  deed— lien  269 

7875-7893— trusts   721 

7880 — conveyance — resulting  trust 727 
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STATUTES  CITED,  CONSTRUED  Oft  APPLIED— Con- 
tinued: 
Laws  op  1859: 
Ch.  92 — ^insane  persons 372 

Laws  op  1870: 

Ch.  20 — ^insane  persons 373 

Laws  op  1875: 

Ch.  110,  §  1 — ^insane  persons 374 

Laws  op  1876: 
Ch.  78 — county  funds — depositary 708 

Laws  OP  1879: 

Ch.   40,  §  8— tax  sale— invaHd— r^ftiftd 494 

118j  §  5 — insane  persons 374 

177__boundary-Kne9— e^ribliShtttfeWt 879 

Laws  OP  1881: 

di.    37 — city  fUhdS — depositary 341 

114,  §  1— floating  liens 269 

128,  §  13— intoxicating  liquors— nuiftande 69 

128,  §  16 — ^intoxicating  liquors — club-rcwnuj 69 

Laws  op  1883: 
C!h.  34 — cities — funds — depositary  841 

Laws  op  1885: 
Ch.  149,  §  13— intoxicating  li^otd— nuisance 70 

Laws  of  1887: 

Ch.  181— eoiinty  funds— depositary 709 

165,  §  4— intoxicating  liquors-nuisance 70 

Laws  op  1889: 
Ch.  127,  §  2 — appeal— transcript— time 66 

Laws  op  1898: 
Ch.  110,  §§  4,  5— taxes— delinquent— coJttpromise 614 

Laws  op  1895: 
Ch.  269— tax  levy— state 134 

Laws  of  1897:  ^^ 

Ch.  ^  &4— county  funds— depositary •.•••;•••  i?? 

120— labor  organizations — discrimination — ^liivalid..  316 
144 — discharge  of  employee — ^invalid 318 

Laws  op  18^8: 

ch.  10 — foreign  corporations 81 

11— records— Kearny  coutity : 327 

Laws  op  1899:  ^^^    ^^^ 

Ch.  107— mortgages 211,  222 

129,  §§  2,  8— <ioui^ts— &l)«sial 487 

168,  §  4— mortgajtes— assignment— ffecord  791 

Laws  op  1901: 

Ch.  125 — ^foreign  corporations 81 

232,  §  1 — intoxicating  liquors— nuisance 70 

281 — restraining  order — probate  judge 224 

863,  §  60 — commitment — ^insane  persons 364 

892— tax  lien 496 

LaWs  op  1903  i 

Ch.   67,  §  6 — ^motor  vehicles — speed 27 

128 — cities — funds — depositary  341 

888 — ^intoxicating  liquors — ^restraining  order...  168,  222 

865,  §  1 — mortgage — release  by  executor 791 

889,  §  1 — appeal — ^transcript— lime 66 

445 — county  high  schools 227 
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STATUTES  CITED,  CONSTRUED  OR  APPLIED— Con- 
tinued : 

Laws  op  1905: 

Ch.  267— hunters'  licenses 248 

299,  §  1 — repealing  section — insane  persons 873 

325 — actions — cause  arising  in  another  state 194 

525 — sale  of  commodities — ^weight 246 

Laws  op  1907: 

Ch.  114 — cities — commission  government 261 

123 — elections— cities  second  class 72 

123,  §  7 — city  officers — qualifications 77 

135— cities — ^water-works 121 

232— furors — selection 672 

247,  §  32 — ^insane  persons — support 876 

378 — school-land — ^forfeiture— evidence 109,  111 

114,  153,  176,  180,  799 
Laws  op  1908: 

Ch.  54 — ^primary  elections — cities 78 

Laws  op  1909: 

Ch.   76— curative  act— construction 251 

82 — elections — cities 72,    76 

101 — county  funds — depositary 709 

STATUTORY  CONSTRUCTION: 

1.  Ambiguity  —  Curative  Act.  —  A  statute  that  by  its 
terms  purported  to  legalize  "certain  cities"  inter- 
preted as  intending  to  legalize  all  city  Sections  at 
which  the  commission  form  of  government  had  been 
adopted.    Cole  v.  Dorr 251,  267 

2.  Amendment  Inapplicable  for  Lack  of  Time  —  Pre- 
sumption.— Where  a  statute  providing  a  method  for 
nominating  city  officers  was  impliedly  repealed,  and 
the  provisions  of  the  repealinf^  statute  were  tempora- 
rily inapplicable  because  of  msufficient  time  for  its 
operation,  it  was  presumed  that  the  legislature  did 
not  intend  that  the  later  act  should  take  effect  as  to 
such  nominations. 

The  State  v.  Marsha 72 

Martin  v,  Harsha 76 

3.  ^  The  provisions  of  the  repealed  act  for  nom- 
inations and  the  preparation  of  ballots  remained  in 
force  until  the  repealing  act  became  applicable. 

The  State  v.  Harsha 72 

Martin  v.  Harsha 76 

4.  Directory  or  Mandatory  Provisions. — Primarily  and 
as  ordinarily  used  in  a  statute  the  word  **may"  is  per- 
missive rather  than  peremptory.  The  State  v.  School 
District 667 

5.  It  may  be  given  the  imperative  meaning  if 

that  was  the  obvious  intention  of  the  legislature,  but 
the  sense  in  which  the  word  was  used  must  always  be 
determined  by  the  context  of  the  act.    Id 667 

6.  Generally  the  statutory  requirements  relating 

to  the  giving  of  notice  before  proceeding  to  exercise 
a  special  power  must  be  complied  with  or  the  act  is 
void.    The  State  v,  Bentley 281 
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STATUTORY  CONSTRUCTION— Continued: 

7.  Mechanic's  Lien  Statute. — Like  any  other  non-penal 
statute,  that  relating  to  mechanic's  liens  is  to  be  con- 
strued with  reasonable  liberality  to  promote  its  ob- 
ject, but  its  requirements  must  be  substantially  com- 
plied with.    Lumber  Co,  v,  Washington 617 

8.  Omitted  matters  of  substance  can  not  be  im- 
ported into  the  lien  statement  upon  a  mere  weighing 

of  probabilities.    Id,  617 

9.  Ordinance  Licensing  Laying  Street-railroad.  —  A 
city  ordinance  grantine  a  street-car  company  a  lic^ise 
to  lay  its  tracks  in  the  streets  of  the  city  must  be 
strictly  construed  against,  and  be  strictly  observed  by, 
the  grantee.    Longnecker  v.  Railroad  Co 413,  417 

10.  A  license  requiring  street-car  tracks  to  coin- 
cide "as  near  as  may  be"  with  the  center  of  the 
streets  over  which  they  pass  means  as  nearly  as  prac- 
ticable.   Id, 413,  417 

11.  Statutes  Prescribing  Qualifications  of  Officers. — 
Where  an  act  prescribing  the  qualifications  of  ofRce- 
holders  was  reenacted,  except  that  one  of  the  formerly 
prescribed  qualifications  was  omitted,  the  later  act  re- 
pealed the  former  in  so  far  as  the  sections  differed. 
Martin  v,  Harsha 76 

STATUTORY  LIABILITY  —  LIMITATION  —  See  "Rail- 
roads," 4. 

STOCK— See  "Railroads,"  13-17. 

STOCKS  AND  STOCKHOLDERS  —  See  "Corporations," 
10,  14,  15;  "Pledges,"  2. 

STREET-RAILWAYS  —  See  "Cities  and  City  Officers," 
37-44;  "Personal  Injuries,"  10. 

STREETS  AND  SIDEWALKS— See  "Cities  and  City  Of- 
ficers." 

SUBCONTRACTOR— See  "Mechanic's  Lien." 

SUBSTITUTION— See  "Parties." 

SUCCESSION— See  "Corporations,"  3,  11,  12. 

SUMMONS— See  "Process,"  3, 19. 

SUPREME  COURT— See  "Practice,  Supreme  Court." 

SURETYSHIP  AND  GUARANTY: 

1.  Administrator's  Bond.  —  Where  an  administrator 
died  and  his  successor  obtained  a  jud^^ent  in  the  dis- 
trict court  against  his  administrator,  which  was  pre- 
sented, allowed  and  classified  by  the  probate  court,  an 
order  upon  his  administrator  to  pay  was  not  a  condi- 
tion precedent  to  recovery  against  the  sureties  on  his 
bond.    Toffler  v,  Kesinger 549 

2.  Bond  of  City  Depositary. — Statutory  provisions  re- 
lating to  city  depositaries  continued  uninterruptedly 
in  force  notwithstanding  changes  in  the  form  of  the 
statute,  and  the  enactment  of  the  later  act  did  not 
abrogate  the  ordinance  relating  to  such  depositaries 
passed  in  pursuance  of  the  earlier  statute.  Snat- 
tinger  v.  Topeka 841 
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SURETY  AND  GUARANTY: 

8. A  bank  tjMng  a  bond  recitirig  that  it  had 

beett  "duly  designated^'  as  a  city  depoiHary  and  re- 
teivinj^  pnblic  funds  as  such  #as  at  least  a  de  facto 
depositary,  and  the  sur^ies  on  the  bond  were  liaDle 
for  defaults  although  the  prescribed  steps  in  riulldhg 
^e  designation  of  the  depositary  were  not  strictly 
foDowed.     Id 341 

4. A  designation  of  a  bank  as  a  deposlitary  is 

effectual  so  lone  as  the  city  deoosits  its  funds  in  &e 
bank,  and  the  deposftarys  bona  is  a  contintiing  oW- 
gation  upon  the  sureties  unless  they  tak^  steps  to 
tefininat^  ih^r  liability.    Id. 341 

5.  Resulting  Tfriit.— Wheite  d  fftiltcipal  dhd  stMty 
borrowed  money  for  a  third  par^,  who  gave  the  prin- 
cipal a  real-estate  iteortga|:e  to  secure  the  hikUf  and 
the  surety  sued  in  the  pnnoipAl's  name  to  foreclose 
the  mortgage  but  took  the  sheriff's  deed  in  bi^  dim 
name  and  offered  to  vest  title  in  the  principal  if  he 
^6ula  pa^  the  loan,  which  he  refused  to  do  and  the 
surety  paid  it,  a  judgment  refusing  to  declare  a  re- 
.  suiting  trust  and  order  a  conveyance  of  the  title  to 
the  principal  affirmed.    Shup  v.  Moan 498 

SURFACE-WATER  — See  "DRAiNAGB-DitCHBd";  "WatAw 

ANB  WATERCOURCTS." 

SURPLUSAGE— See  "Pleadings";  "Criminal  Law,"  44. 

SURVEYS  AND  BOUNDARIES: 

1.  tiddndary-line  —  PHvate  Survey.  —  Where  tbe  dis- 
pute in  an  ejectment  action  ^as  over  the  location  of  a 
boundarv-line  a  private  durve^y  by  the  county  sur- 
veyor was  admissible  aid  evidence  d  such  line,  &o  for- 
mal survey,  after  notice,  having  been  made.  Bain  ir. 
Peyton   376 

2.  Highways.^ — The  evidence  held  to  justify  a  finding 
that  the  intention  in  laying  out  a  highway  was  that  ft 
should  be  located  as  mark^  out  by  Ste  surveyors,  lind 
not  that  it  should  exactly  follow  the  seetton-line. 
Brack  v.  Ocks 488 

SUSPENSION  —  See  "Insurance,"   17;   "Limitation  of 
Actioi^s,'^  25-30. 

T. 
TAXATION: 

1.  Coitiproffiise. — In  affectinjf  a  compromise  of  taxes 
th^  county  board  properly  required  the  assignee  of  a 
certificate  to  pav  all  subsequent  taxes  due  at  the  time 

of  the  compromise.    Tucker  v.  Shorb 511 

2.  Contiguous  Lots. — It  was  presumed  that  lots  con- 
veyed by  a  five-year-old  tax  deed  were  contiguous  and 
comprised  a  single  parcel  for  the  purpose  of  taxa- 
tion,   td 511 

8.  Drainage-ditches. — An  order  refusing  to  enjoin  the 
collection  of  a  tax  to  maintain  a  township  drainage- 
ditch  affirmed.    Bonnewell  v.  Lowe 7d9 
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TAXATION— Continued  : 

4.  BxtensioA  Upon  tfie  Tax-roll»— Mistake  of  County 
Cterk.— Se^  Nod.  28,  24. 

5.  Ptoaiing'Utii  Statute.— Section  7714  of  the  Qen^f^l 
Statutes  of  1901  does  not  provide  any  limitation  of 
time  within  whicH  a  raHd  tax  deed  may  be  issued 
upon  a  valid  sale  of  land  fcft  delin<|tient  taxes,  on  in- 
valid deed  having  been  issued  through  mistake. 
Young  v.  Gibaon 264,  269 

6.  Iniunction. — A  petition  to  enjoin  a  taie  held  demur- 
jfable  because  the  only  f^und  alleged  was  that  it  was 
illegal — a  mere  conclusion  of  law.    Hatuser  v.  Smith, .  260 

7. An  order  refusing  to  enjoin  the  cdlection  of 

9,  tax  to  Qiaintain  a  townshij^  drahntge-ditck  affirtned. 
Bonneweil  v^  Lowe , . .  769 

8.  Interstate  Commerce. — See  Kos.  15-18. 

9.  LiAiltty  af  Coonfy— Paving  Streets  Arotnid  Pob- 
Hc  S<ptiare. — Where  a  Mock  fai  a  oity  desiflrtiated  as  a 
''public  square"  and  dedicated  tof  the  use  of  the  |>ublic 
was  used  by  the  oounty,  which  had  asserted  its 
right  thereto,  the  city  had  a  right  to  make  a  special 
assessment  against  the  county  to  pay  for  part  of  the 
imptovements  of  abutting  streets.    Jelferaon  County 

V.  Oskaloosa  587 

10.  Lien  for  Taxes. — See  Nos.  27,  8S. 

11.  Mandamn*— Payment  of  a  Jitdgmeat. — Mandamus 
held  properly  allowed  to  require  a  city  to  levy  ^  tax 
to  pay  a  judgment,  the  reasons  ffiven  for  a  refusal  be- 
ing purely  technical.    King  v.  May  hood 81 

12.  MlsUke.— See  Nos.  23,  24,  43-45,  48,  60-52. 

13.  Notice  of  Sale. — A  tas-sale  notice  that  does  not  state 
that  the  sale  will  be  made  by  the  county  treasurer  is 
invalid,  and  a  deed  based  thereon  is  voidable.    Salter 

V.  Corhett 327,  829 

14. A  notice  that  states  the  amount  necessarv  to 

redeem  from  a  tax  sale  as  materially  greater  uian 
the  true  amount  is  ihsufiicieht  to  sustain  a  tax  deed, 
/d.    827,  880 

15.  Occupation. — A  tax  may  be  imposed  upon  the  busi- 
ness done  within  the  state  although  the  express  com- 
pany in  carrying  the  packages  from  one  point  to  an- 
other within  the  state  passes  for  a  short  distafice  oter 
the  soil  of  another  state.    Lewvewuxirth  v.  Ewing .  .h%r    62 

16. If  a  small  but  set>airable  and  deAnite  part  of 

the  business  is  domestic  tne  express  company  can  not 
escape  payment  of  the  state  tax  imposed  on  that  part 
Id.    58,    64 

l7. The  lei^slature  has  authorised  certain  cities 

to  impose  a  license-tax  on  the  domestic  business  of  ex- 
press companies.     Id 58,    60 

J8. An  occupation  tax  imposed  on  express  com- 
panies, under  an  ordinance  expressly  providing  that  it 
shall  only  applv  to  domestic  business  and  never  to 
interstate  business,  is  not  a  regulation  of  interstate 
commerce.    Id 58,    60 
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TAXATION— Continued  : 

19.  Payment  by  Mortgagor. —  (See,  also,  Nos.  60,  62.) 
Where  a  contract  for  the  sale  of  real  estate  requires 
the  purchaser  to  execute  a  mortgage,  without  denning 
its  terms,  a  decree  for  specific  pe^ormance  may  pro- 
vide that  the  .mortgage  shall  contain  the  usual  terms 
and  conditions  of  a  real-estate  mortgage.  Harrell  v, 
Neef 348,  858 

20.  Payment  by  Party  Obligated  to  Pay.— See  Nos.  56, 
57,  60-62,  64. 

21.  Redemption  Notice. — A  notice  that  states  the  amount 
necessary  to  redeem  from  a  tax  sale  as  materially 
greater  Uian  the  true  amount  is  insufficient  to  sustain 

a  tax  deed.    Salter  v.  Carbett 827,  880 

22.  Refund    to    Purchaser    of    Invalid    Certificate. — 

Whether  the  statute  vests  the  commissioners  with 
discretion  in  ordering  a  refund  of  money  paid  the 
county  for  a  tax  certificate  and  deed  subsequently 
held  invalid,  a  judgment  ordering  the  refund  was 
valid  as  against  a  collateral  attack.  Wyandotte 
County  V,  Investment  Co 492 

28.  School  Districts. — The  duty  of  the  county  clerk  to 
extend  the  taxes  levied  upon  the  assessment  rolls  is  a 
ministerial  function,  and,  unless  such  levy  has  been 
made,  the  extension  of  an  assessment  upon  the  tax 
roll  affords  no  authority  for  the  collection  of  a  tax. 
School  District  v.  School  District 641 

24.  A  mistake  of  the  county  clerk  in  extending 

upon  the  tax-rolls  an  assessment  against  the  property 
in  a  school  district  at  a  less  rate  than  that  levied  at 
the  annual  meeting  does  not  deprive  the  school  dis- 
trict of  its  right  to  the  sum  collected.    Id 641 

25.  A  tax  at  an  authorized  rate  voted  at  an  an- 
nual school-district  meetin^r  constituted  the  levy  of  a 
school  tax  at  such  rate  on  all  property  in  the  district 

Id 641 

26.  The  power  of  levying  taxes  is  a  legislative 

function,  and  the  power  abides  only  in  the  annual 
school  meeting  to  determine  the  rate  of  taxation 
sufficient  for  the  various  school  purposes.    Id 641 

27.  Tax  Title. — In  a  foreclosure  suit  by  one  who  also  held 
a  tax  title  the  fact  that,  had  the  tax  deed  been  held 
void,  plaintiff's  lien  for  taxes  would  equal  the  amount 
bid  at  the  foreclosure  sale  did  not  justify  a  refusal 
to  open  the  judgment,  the  answer  containing  allega- 
tions sufficient  to  set  aside  the  deed  in  the  foreclosure 
suit  and  the  tax  deed.    Glenn  v.  Erath 788 

28.  Where  a  tax  title  and  the  patent  title  are 

united  in  the  same  person,  an  outstanding  lease  pre- 
viously made  by  one  in  possession  under  a  tax  deed 
valid  upon  its  face  and  of  record  five  years  is  not 
merged  if  the  interest  of  the  lease-holder  had  become 
vested  before  such  titles  were  united.  MiUikin  v. 
Lockwood, 600 
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TAXATION — Continued  : 

29.  Where,  after  a  lease  was  gfiven  by  the  holder 

of  a  five-year-old  taie  deed  good  upon  its  face,  the 
patent  and  the  tax  titles  became  united  in  a  stranger 
and  the  lessee's  assignee  had  attorned  to  the  grantee, 
the  lessee  was  entitled  to  avail  himself  of  the  protec- 
tion afforded  by  section  141  of  the  tax  law  in  defense 

of  claims  made  upon  him  by  such  grantee.    Id 600 

30.  A  tax  deed  is  not  void  merely  because  the  de- 
scription of  the  land  is  not  technically  accurate. 
Goodrow  V.  Stober 697 

81.  Where  a  town  was  popularly  known  by  a  dif- 
ferent name  than  that  in  the  recorded  plat  a  tax  deed 
describing  a  lot  therein  was  not  void  because  it  re- 
ferred to  the  town  by  the  popular  name.    Id 697 

82. A  tax  deed  held  void  on  its  face  because  it  did 

not  state  the  amount  of  the  delinquent  taxes  or  the 
amount  for  which  the  land  was  sold.    Finn  v.  Jones, .  481 

88.  In  effecting  a  compromise  of  taxes  the  county 

board  properly  required  the  assignee  of  a  certificate 
to  pay  all  subsequent  taxes  due  at  the  time  of  the 
compromise.    Tticker  v.  Shorb 611 

84.  It  was  presumed  that  lots  conveyed  by  a  five- 
year-old  tax  deed  were  contiguous  and  comprised  a 
single  parcel  for  the  purpose  of  taxation.    Id 611 

85.  Where  the  owner  of  a  lost  tax  deed  recorded 

nearly  fifteen  years  brought  ejectment,  and,  the  public 
records  having  been  burned,  ma^e  a  prima  facie  case 
under  a  special  statute  applying  to  such  records,  it       ^ 
was  proper  for  defendant  to  introduce  the  tax  pro- 
ceedings to  defeat  the  deed.    Salter  v,  Corbett 827 

86.  The  rule  relating  to  ancient  records  has  no 

application  to  such  tax  proceedings.    Id 827,  881 

37.  The  presumption  in  favor  of  a  tax  deed  five 

years  old  could  not  be  invoked  by  plaintiff  in  behalf 
of  such  proceedings.     Id 827,  881 

88.  The   five-year   statute   of   limitations   which 

protects  tax  deeds  was  unavailing  to  the  plaintiff,  for 
the  reason  that  it  is  exclusively  a  defense  and  can  not 

be  used  as  a  cause  of  action.    Id 827,  881 

89. In  the  general  finding  for  defendant  every 

material  fact  was  found  against  the  plaintiff,  inclua- 
ing  the  claim  that  the  proper  seal  was  not  used  on 

a  tax  deed.    Id 829 

40.  A  notice  that  states  the  amount  necessary  to 

redeem  from  a  tax  sale  as  materially  greater  than 
the  true  amount  is  insufficient  to  sustain  a  tax  deed. 

Id 327,  880 

41. A  tax-sale  notice  tljat  does  not  state  that  the 

sale  will  be  made  by  the  county  treasurer  is  invalid, 

and  a  deed  based  thereon  is  voidable.    Id 327,  829 

42.  If  the  consideration  recited  in  a  tax  deed  be 

less  than  the  amount  necessary  to  redeem  it  will  not 
avoid  the  deed.    Schroeder  v,  Griggs 368 
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taxation—Continued  : 

43.  Where  a  tax-deed  form  adaptable  where  sepa- 
rate tracts  have  been  sold  was  changed  and  interlmed 
to  convey  a  sihffle  thict,  and  by  erasing  the  word 
''neither"  it  recited  that  the  land  could  be  sold,  the 
changes  clearly  indicated  that  the  failure  to  insert  tne 
wora  "not"  between  tne  italicized  words  was  a  clerical 
error,    td 357 

44.  A  written  contract  should  be  construed  ac- 

eordinff  to  the  obvious  intention,  notwithstanding 
clerical  errors  and  omissions  therein  which  can  be 
corrected  by  perusing  the  whole  instrument    Id,,  358,  361 

45.  The  foregoing  rule  of  interpretation  is  ap- 
plicable to  the  tax  deed  in  question  in  tne  circum- 
stances stated.     la 358 

46.  -: A  tax  deed  recorded  frve  years  should  be  read 

in  the  light  of  every  reasonable  presumption  in  its 
favor.     Id.  367,  361 

47. Where  a  copy  of  a  tax  deed  was  pleaded,  and 

its  execution  was  not  denied  under  oath,  its  execution 
and  contents  were  aomitted  as  pleaded.  Young  v. 
Gibson 267 

48.  Where  a  second  deed  is  issued  to  correct  de- 
fects in  a  prior  tax  deed  all  rights  acquired  under  the 
latter  are  merged  in  the  second  deed.    Id 268 

49;  Where  a  second  deed  is  issued  to  correct  mis- 
takes in  a  defective  tax  deed  the  second  deed  is  not 
invalid  b^ause  it  does  not  recite  that  it  is  issued  to 
^          correct  the  former  deed,     id 264,  271 

50.  Where  a  certificate  holder  is  ehtitled  to  a  tax 

deed  ih  legal  form,  btit  a  defective  deed  is  issued,  an 
action  may  be  maintained  against  the  county  clerk  to 
compel  the  issuance  of  a  second  deed  at  any  time 
within  five  years  after  tne  issuance  of  the  diective 
deed.    Id 264,  269 

51.  Section  7714  of  the  Genera}  Statutes  of  1901 

does  not  provide  any  limitation  of  time  within  which 
a  valid  tax  deed  may  be  issued  upon  a  Valid  sale  of 
lahd  for  delinquent  taxes,  an  invalid  deed  having  beoi 
issued  through  mistake,    td 264,  269 

52.  If  all  the  proceedings  ly)  to  the  execution  of 

a  tax  deed  are  regular  the  certificate  holder  is  entitled 
to  'a  deed  in  legal  form,  and  neither  the  power  nor  the 
duty  of  the  county  clerk  is  exhausted  b^  the  execution 

6f  kh  irregular  and  improper  deed.    Id. 264,  270 

58. A  tax  deed  held  void  on  its  face  because  it 

failed  to  show  the  amount  for  which  the  land  was  bid 

off  by  the  county.    Webster  v.  Stevenson 92 

64. The  words  "being  equal  td  the  c6st  of  redemp- 
tion at  that  time''  necessarily  refer  to  the  date  of  as- 
signment.   Id 92 

55. A  compromise  tax  deed  recorded  five  years 

was  not  void  on  its  face  because  of  its  failure  to  state 
the  address  or  residence  of  the  grantee.  Niehols  v. 
Trueman 89 
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TAXATION— Continued  : 

56. Where  an  agent  f  raudul^itly  took  a  tax  deed 

}n  his  own  name  and  conveyed  to  an  innoc^it  pur- 
chaser, the  deed  being  fair  on  its  face  and  having 
been  recorded  fiv^  years,  action  by  the  prinpipcu 
against  such  purchaser  was  barred  in  five  y^rs. 
Morris  v.  Gregory 6z6,  681 

57. The  principal  or  his  assigi^ee  was  not  in  ^ 

position  to  insist  that  the  purchase  at  the  sale  was  the 
equivalent  of  the  payment  of  taxes.    Id,. \ 626,  681 

58. Where  an  ag«it  purchased  at  a  tax  sale  and 

fraudulently  took  the  deed  in  his  own  name,  an  actioi^ 
against  an  innocent  purchaser  was  barred  two  years 
after  the  principal  learned  of  the  agent's  misconduct. 
« «2|},  629 

56. Evidaice  held  to  shew  thi^t  a  principal  had 

aotiee  of  tiie  fraudulent  misconduct  of  his  agent  more 
,  kajffi  two  ye^rs  before  the  action  was  begun.    7(2.,  626,  629 

60.  After  defendant  had  been  in  possession  under 

a  t^  dp^  apparently  valid  and  recorded  more  than 
five  year^  he  tpok  a  conveyance  from  the  former 
owner.  In  an  action  to  foreclose  ^  iportgage  executed 
by  such  owner,  who  had  covenanted  to  pay  taxes,  de- 
fendamt  was  not  estopped  from  claiming  title  cmdev 
the  tax  deed.    Carson  v.  Fulbrighi 624 

61, T)ie  djOec}  wa^  enti^jBf)  tQ  the  pirotectjon  af- 

fprded  by  section  141  of  tlie  t^^  law^   W 624 

63.  '. Mei'irer  i0  largely  4  question  of  intuition,  and 

lyil}  not  b^  presumed  whep  it  would  op^r9te  to  tb^  dis- 
advantage of  a  party.    Id 6^ 

68. Where  the  court  has  jqrisijictiop  ^  ju.dgmait 

entered  by  default  quieting  the  title  of  a  party  in 
possession  under  a  tax  deed  void  upon  its  face  is  not  a 
nullity,  and  will  not  be  set  asi4e  on  motion  of  a  de- 
fendant filed  more  than  three  years  afterwara. 

Brenholts  v.  Miller 185 

Doyle  V.  Hays 222 

64. A  fi^dmfi?  that  the  grantee  in  a  tax  doed  was 

not  the  agent  of  the  owner  and  charged  with  the  dut^ 
of  paying  the  tax  held  conclusive  on  review.  Moms 
V,  Morris 184 

65. Evidence  that  the  amount  of  state  tax  levied 

on  land  sold  for  taxes  was  .4  of  a  mill  more  than  the 
levy  for  state  purposes  was  insufficient  to  overcome 
the  presumption  in  favor  of  the  deed.    Id 184 

66. A  tax  deed  over  five  years  old  held  sufiicient, 

although  it  did  not  show  by  express  recitals  of  what 
items  the  consideration  was  made  up.  Burton  v. 
Carrier 696 

67.  Uniform  ai|d  E41M1I  Rale. — The  constitutional  provi- 
sion relating  to  benevolent  institutions  to  be  supported 
by  the  state  does  not  prevent  lesislation  making  the 
estates  of  persons  committed  to  the  state  hospital  for 
the  insane  liable  for  the  cost  of  th#ir  SMtinteni^ce. 
Kaiser  v.  The  State 864,  865 
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TAXATION— Continued  : 

68. Nor  is  such  legislation  in  conflict  with  the 

constitutional    provision    re<}uiring    uniformity    and 
equality  in  the  rate  of  taxation.    Id 364,  371 

TAX  DEEDS— See  "Taxation,"  27-66. 

TECHNICAL  ERRORS — See  "Practice,  Supreme  Court," 
13-25. 

TEMPORARY  ABSENCE— See  "Homesteads  and  Exemp- 
tions," 1. 

TEMPORARY  INJUNCTION— See  "Injunction." 

TENANT— See  "Landlord  and  Tenant." 

TENDER: 

1.  Abstract  of  Title. — In  an  action  for  specific  perform- 
ance, where  plaintiff  was  to  tender  an  abstract  of  title, 
the  abstract  and  ex  parte  affidavits  to  prove  who  were 
the  heirs  of  a  former  owner  were  competent  to  show 
the  kind  of  abstract  furnished.    Harreu  v.  Neef.  .348,  351 

2. A  contract  for  the  sale  of  land  required  the 

vendor  to  furnish  a  sufficient  abstract  of  title,  but  did 
not  provide  that  the  purchaser  should  have  time  to 

examine  the  abstract.    Id 352 

3.  Withdrawal. — In  an  action  to  foreclose  a  mechanic's 
lien,  where  the  owner  asked  for  the  withdrawal  of  the 
money  which  he  had  tendered  and  paid  into  court  but 
which  the  plaintiff  declined  to  accept,  and  the  court 
permitted  tne  withdrawal  of  the  deposit,  such  tender 
and  deposit  did  not  effect  a  discharge  of  the  lien. 
Saah  Co.  v,  Weil 606 

TESTATOR— See  "Wills." 

THREATS  BY  DECEASED— See  "Criminal  Law." 

TIME: 

Accrual  of  action. — See  "Actions  and  Rbmbdub";  "Limitation 

or  Actions." 
Actual  notice  of  pending  action. — See  "Notice"  5. 
Duration  of  the  contract. — See  "Contbacts." 
Examination  of  abstract  of  title. — See  "Salbs,"  S. 
Filins  transcript — criminal  appeaL — See  "Criminal  Law/'  6,  7. 
Insufficient    for    repealing    statute    to    become    operative. —  S«e 

"Elections,"  11,  12. 
Passinsr  of  title. — See  "Sales." 
Payment — covenant  to  make  annual  payments. — See  "Minis  and 

Minerals,"  8,  4. 
Physical  objects  in  view  of  the  jury.— See  "Criminal  Law,"  62. 
Presentment  of  bank  check. — See  "Salbs."  82,  S8. 
Priority  of  liens. — See  "Liens  and  Lien -holders." 
Publication  of  a  notice.— See  "Schools  and  School-land,"  1-8. 
Reasonable  time — proceeding  to  sell  real  estate. — See  "Praoticb, 

Probate  Court,"  18,  14. 
Statute  of  limitations. — See  "Limitation  op  Actions." 
Taking  effect— statute.— See  "Schools  and  School-land,"  2,  S; 

"Elections,"  11,  12.  

To  procure  a  license — ^foreign  corporations. — See  "Partus,"  8. 

TITLE  AND  OWNERSHIP: 

Abandonment. — See  "Sales,"  80-88;  "Homesteads  and  Exbmp- 

TIONS." 

Abstract  of  title. — See  "Sales." 

Abutting  property  owners-access. — See  "Injunction,"  12-16. 

Adverse  possession.— See  "Adverse  Possession." 

AdTOTM  UStf .— 8m  ''ADVBSa  U8BL" 
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TITLE  AND  OWNERSHIP— Continued  : 

Appropriation  of  land. — See  "Railroads/'  24. 

Asfliflrnment. — See  "Judombnts,"  22;  "Landlord  and  Tbnant," 

1-8.  7;  "MoRTQAGBs";  "Nbqotlablb  Instrumbnts,"  6-8;  "IN- 

8URANCB,"  14;  "Partibs,"  2,  6,  21,  22;  "Plbdqbb,"  2. 
Bailment. — See  "Pledgbs." 

Dedication. — See  "Citibs  and  City  Opficbrs,"  8S. 
•  Eminent  domain. — See   "Waters  and  Watercourses/'   8-6,   11; 

"Railroads."  28,  24. 
Fees  for  hunters'  licenses. — See  "Fees  and  Salaries,"  7. 
Improvements. — See  "Liens  and  Libn-holdbbs,"  9-11. 
Jury  triaL — See  "Injunction,"  2. 
Merser.^See    "Taxation,"    48,    60,    62;    "Judqmbnts,"    28-26; 

"Landlord  and  Tenant,"  1-8. 
Option-holder. — See  "Contracts,"  69. 
Passing  of  title. — See  "Sales." 
Pledges. — See  "Pledges." 
Priority  of  liens. — See  "Attachment." 
Purchaser  at  judicial  sale. — See  "Judicial  Sales,"  7. . 
Quitclaim  deed. — See  "Dbeds." 
Reeultins  trust. — See  "Trusts  and  Trustbbs." 
School-land. — See  "Schools  and  School-land." 
Stolen  property. — See  "Criminal  Law,"  89. 
Tax  title. — See  "Taxation." 
Warranty  deed. — See  "Deeds." 
Wills.— See  "Wills." 

TOLLING  THE  STATUTE—    See  "Limitation  op  Ac- 
tions," 2,  8. 

TOPEKA  CITY  COURT— See  "Criminal  Law,"  5,  65. 

TOWNSHIP  OFFICERS— See  "Drainage-ditches"; 
"Elections,"  1. 

TRANSCRIPT— See  "Criminal  Law,"  5-7. 

TRANSPORTATION— See  "Railroads." 

TRESPASS  AND  TRESPASSERS: 

Abuse  of  process. — See  "False  Imprisonment." 
Assault  and  battery. — See  "Assault  and  Battbry." 
Injury  by  mob. — See  "Cities  and  City  Opficbrs,"  28-80. 
Injury  to  stock  on  rifrht  of  way. — See  "Railroads,"  17. 
Motive  of  wronff-doer. — See  "Assault  and  Battery,"  2. 

TRIAL— See  "New  Trial";  "Practice,  District  Court"; 
"Pleadings";  "Evidence";  "Jury  and  Jurors." 

TRUSTS  AND  TRUSTEES: 

1.  Bankruptcy. — Where  a  corporation  not  qualified  to 
maintain  a  suit  in  this  state  was  adjudicated  a  bank- 
rupt while  its  suit  was  pending  and  the  trustee  as- 
sig:ned  its  cause  of  action,  and  more  than  a  year 
afterward  the  assignee  asked  to  be  substituted,  it 
could  acquire  no  better  rights  than  the  original 
plaintiff  had.    Buck  v.  Vickera 80,    84 

2.  Insurance  Fund. — A  fund  of  a  fraternal  insurance 
order  set  apart  to  pay  plaintiff's  claim  was  im- 
pressed with  a  trust,  and  the  officer  parting  with  it 
and  the  company  receiving  it  were  liable  to  the 
claimant  for  the  amount  due  upon  the  certificate. 
Cooley  V.  Gilliam 278,  285 

8.  Limitation  of  Actions. — ^When  the  statute  of  limita- 
tions begins  to  run  in  favor  of  a  trustee  stated. 
Id 278,  284 

4. Where  an  agent  purchased  at  a  tax  sale  and 

fraudulently  took  the  deed  in  his  own  name,  an  ac- 
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TRUSTS  AND  TRUSTEES— Ck)NTiNUia) : 

ti6n  against  an  innocenjt  purchaser  w^  barred  two 
years  after  the  principal  teamed  of  the  agent's  mis- 
conduct.   Morris  v.  Gregory 626,  629 

5.  Evidence  held  to  show  that  a  principal  }iad 

notice  of  the  fraudulent  misconduct  of  bis  *  9gent 
more  than  two  years  before  the  action  was  begun. 

Id ^26,  629 

6.  Pledge. — A  pledge  to  secure  a  debt  naay  be  made  in 
trust  to  a  third  person  for  such  purpose  with  the 
same  effect  as  if  macfe  directly  tp  the  creditor.    Bank 

V,  Bank 205 

7.  Resulting  Trust. — In  ap  action  to  estajt^lish  ^  result- 
ing tru^ft,  th^  .ep^veyaace  having  pfieu  mucfe  m  p)^in> 
tiff's  absence  and  without  her  Knowledge,  there  was 
sufficient  evidence  of  ratification  to  support  the  find- 
ing in  her  favor.    Garden  v.  frobridg$ 728 

8. The  fact  that  the  consideration  fpr  a  con- 
veyance was  not  paid  directly  by  plcunliiff  tp  the 
grantor  did  not  invali<}ate  a  &a<^ng  that  th^  gr,^p^ 
eld  as  trustee  for  t^e  plaintiff,    ta 728 

9.  A  petition  to  establish  a  resulting  trust  is 

desonrrstbl^  it  ijb  dees  iM)t  allege  an  agreemeot  ^n^A- 
out  fraudulent  intent  that  the  gr^tee  was  \o  bpl^ 

the  land  for  ttie  plaintiff.    Id 788 

10. A  finding  that  the  grantee  of  a  conveyance 

took  the  bare  l^a(  title  to  Ae  land  »nd  held  it  In 
trust  for  the  plaintiff  was  supported  by  evidence  and 
in  accord  with  the  statute  tH  mists  and  powers,    /d.',  790 

11. Where    a    prinei|>ftl    and    wredy    bprrpvcd 

money  for  a  third  party,  wh^e  gave  .tb^  priineip^  a 
real-estate  mortgage  to  secure  the  loan,  and  the 
surety  sued  ip  the  principj^Fs  name  to  foreclose  the 
mortgage  hut  t;ook  tibe  ^heri^s  deed  in  his  pwn  name 
and  offered  to  vest  title  ii;L  tb^  principal  if  he  wou^l 
pay  the  loan,  which  l^e  refused  to  do  and  the  siire^ 
paid  it,  a  judgment  refusing  to  declare  a  resulting 
trust  and  order  a  conveyance  of  t^e  title  to  the  pfin- 
cip^  affin^ed.    Shuji  v.  Moon 498 

U. 
ULTftA  VIRES  CONTRACT— See  "Corporations." 
UNGHASTITY — See  "Slander  and  L»el." 
UNCONTRADICTED  TESTIMONY— See  "Evidence." 
UNDUE  INFLUENCE— See  "Dbeds";  "Wills." 

UNIFORM    OPERATION    OF    LAWS  — See   "Constito- 

TiQNAL  Lav. 
UNLAWFUL  PURPOSE— See  "Conspiracy,"  1. 
USER — See  "Adverse  User." 

UTTERING   FORGED   PAPER  — See  "Criminal  L^w," 
28,  40-42. 
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VACATION— See  "Judgments." 

VALUE— See  "Damages,"  4,  5,  9,  15;  "Evidence,"  115. 

VAMANCE— See  "Evidence." 

VENDOR  AND  VENDEE— See  "Sales." 

VENUE: 

1.  Change  of  Venue. — A  change  of  venue  on  account  of 
the  prejudice  of  the  inhabitants  of  the  county  should 
not  be  granted  unless  it  is  made  to  appear  to  the  sat- 
isfaction of  the  court  that  the  defendant  can  not  have 
a  fair  trial  in  such  county  on  account  of  such  preju- 
dice.   The  State  v.  Baasnett 392,  894 

VERDICT— See  "Jury  and  Jurors." 

VERIFICATION— See  "Pleadings." 

VESTED  RIGHTS— See  "Constitutional  Law,"  18,  19. 

w 

WAIVER: 

1.  Concurrent    Insurance  —  Authority    of    Agent. — 

Where  the  local  agent  of  a  fire-insurance  company 
was  informed  that  other  insurance  was  carried  on 

Slaintiff's  property,  bv  issuing  the  policy  without  in- 
arsing  the  consent  of  the  company  a  condition  of  the 
policy  requiring  the  fact  of  concurrent  insurance  to  be 
mdorsed  thereon,  was  waived.  Hvlen  v.  Insurance 
Co 127 

2.  Erroneous  Sustaining  of  Demurrer  to  Petition. — 
Where  an^r  fact  essential  to  be  established  to  sustain 
an  action  is  omitted  from  the  petition  a  general  de- 
murrer  should  be  sustained.    Garten  v.  Trohridge ....  720 

8. Error  in  overruling  a  demurrer  to  such  a  pe-    ,, 

tition  was  rendered  immaterial  by  the  parties  pro- 
ceeding to  trial  and  introducing  evidence  as  though     ' 
the  omitted  fact  was  in  issue.    Id 720 

4.  Forfeiture^Insurance. — A  fraternal  benefit  society     ^ 
was  not  liable  under  a  suspended  certificate,  the  con- 
ditions creating  a  forfeiture  not  having  been  waived.    - 
United  Worhrnen  v,  Crandall 882 

5.  Increased  Insurance  Premium  —  Authority  of 
Agent. — ^Where  goods  insured  were  removed  to  an- 
oui&r  location  and  the  company's  agent  orally  agreed 
to  transfer  the  policy  the  company  was  bound  by  the 
acts  of  its  agent,  and  the  failure  to  notify  the  in- 
sured of  the  increased  premium  or  to  demand  payment 
therefor  was  a  waiver  of  the  higher  rate.  HtUen  v. 
Insurance  Co 127 

6.  Misjoinder  of  Causes  of  Action. — Where  under  the 
circiunstances  stated  none  of  the  defendants  ask  for 
a  severance  or  a  separate  trial  and  the  action  pro- 
ceeds as  though  there  was  no  misjoinder  it  will  be 
regarded  as  immaterial.    Blodgett  v.  Yocum 645,  647 

61—80  KAN. 
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WAIVER— Continued  : 

7.  Mortgage    Security — Judgment    on    the    Note. — A 

creditor  holding  a  note  secured  b^  a  mortgage  may 
take  judgment  on  the  note  alone  without  rel^song^'th^ 
mortgage  li^  or  waiving  his  right  to  foreclose  the 
mortgage,    ttoseiter  v.  Merrrman: .739>  748 

8.  Performance  of  Contract — Consideration. — A  prom- 
ise waiving  the  perforn^mce  of  ^hi^  une^eq^ted  por- 
tion of  defendant  s  contract,  made  without  a  new  con- 
sideration and  not  acted  upon  to  def aidant's  iiijary, 
was  ineflCeetual  to  relieve  him  from  liability.    Qiotrgai 

v..  Z^atw   94 

9.  Plea  in  Abatement. — A  plea  in  abatevioit  was 
waived  by  pl^stdinj^  not  gdilQr  and  proceeding  to  trial 
Withbiit  objection.    Th4  State  v.  Bofiman '. . .  .^3,  475 

10.  Preihninary  Examination.— ^The  right  of  the  state  to 
introduce  evidence  at  a  pr^tmiiwry  exanMiUttktt  toftl 
not  be  defeated  by  the  accuse^  waiving  an  ^samr 
ination.    The  State  vPigg ....?. .*481,  483 

11. Where  a  warrant  upon  which  a  pr^imioary 

examination  was  waived  charged  in  one  count  the 
forging  and  uttering  of  a  bank  check,  the  county  at- 

478 

497 
1». 


624 

14.      *AAO      ^W^VK'^'V'^     ^•»-      Q      »-V^IWJi*      «4A\4      UW«      sway  4^,      «MA 

e^ct^sioQ  of  cr^it.     /d..: i 523 

WARDS — See  "Insane  Pebsons." 

WARRANT  — See  "Criminal  Law";  "False  Ii(F«ia[>N- 

M^NT,"  2. 

WARRANTY— See  "Contracts,"  20-24;  "Deeds,"  19. 

WATiIR-M£TEI(S— See  "Waters  and  Watebcoursbs,"  12, 
13. 

WATERS  AND  WATERCOURSES: 

1.  Dr^iQ^ge-dltches. — See  "DRAiNAGE-DiTcm:&" 

2.  Evideoce. — The  ^dings  of  fact  held  to  show  the  non- 
existence of  a  watercourse.    Paola  v,  Gorman 702 

3.  Mill-dam — Overflow  of  Land. — In  a  suit  to  abate 
the  wrongful  raising  and  maintaining  of  a  mill-dam 
the  petition  need  tiot  charge  that  defendant  did  not 
obtam  the  right  to  flood  plaintiflf^a  land  by  virtue  of 
proceedings  under  the  miU-dam  act.  Btngman  v. 
Walter 617 

4.  If  such  right  has  been  so  acquired  it  is  a  mat- 
ter of  defense.    Id 617 
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WATERS  AND  WATERCOURSES— CoNTiNUED: 

5.  A  mandatory  injunction  to  reduce  a  ipill-dam 

t6  itis  former  height  arid  perjiietiiaUy  re&trairiih^  its 
erection  or  maintenance  at  a  greater  height  than 
formerly  did  riot  have  the  effect  of  diebatririg  deferi4' 
ant  frbm  proceeding  legally  to  raise  the  height  of  the 
dam.     Id ^ 620 

6. —  Where  a  pre8cri|>tlYe  right  to  maintain  k  dkok 

has  been  acquired  a  showing  that  a  riparian  pwuer^s 
land  has  recently  been  temporarily  flooded  t6  li  gtesAlsit 
extent  than  ever  before  does  notziecessarily  entitle 
him  to  an  injunction  against  it.  What  must  be  shown 
stated.    Whttekair  v.  Brown 297 

7. "Where  a  dam  across  a  stream  hat  been  main- 
tained for  fifteen  years  the  right  to  its  continue^ 
maintenance  can  not  ordinarily  be  ks^il^  by  tippet 
riparian  landowners.    Id 297 

8. Where  a  prescriptive  right  ha^l  be^  perfected 

it  was  not  lost  by  an  interruption  in  its  exercise.    Jd.,  298 

9. A  prescriptive  right  to  iri£iintain  A  dam  is  not 

affected  by  the  purpose  for  which  the  water-power  is 
employed.    Id 297 

10.  A  change  of  use  does  not  erititle  ft  riparian 

owner  to  an  injiinctiori  unleM  it  be  shown  that  the 
change  operates  to  his  prejudice  by  causing  a  greater 
obstruction  to  the  flow.    Id 297 

11. There  was  no  presumption  that  a  dain  had 

been  erected  under  the  mill-dam  act.    Id 800 

12.  Manlclpal  Water-works.  —  A  statute  hdd  to  em- 
power certain  cities  to  make  necessary  and  reasonable 
regulation?  for  the  control  and  maintenarice  of  water- 
works plants  supplying  the  inhabitants  of  such  cities. 
Coopm-  V.  Goodland .121,  124 

18.  An  ordinance  requiring  consumers  to  furiijsh 

water-meters  of  a  certain  kind  as  a  condition  .pteced- 
tot  to  receiving  water  held  reasonable  and  valid. 
Id 121,  124 

14.  Surface-^ater. —  (See,  also,  "  DraInaoe-ditchbS,") 
The  owner  of  land  may  prevent  surface-water  from 
coming  on  his  premises.    P<iola  v.  Gannan 708 

WEIGHTS  —  FRAUDULENT  DEDUCTION— See  "Crim- 
inal Law,"  29,  30. 

WIFE^See  "Husband  and  Wife." 

WILLS: 

1.  Proceeding  to  Sell  Real  Estate  of  Testator.  —  See 

"Practice,  Probate  Court." 

2.  Renunciation  by  Widow  — Effect  on  Other  Provi- 
sions.— ^Where  a  widow  renounced  a  will  and  elected 
to  take  under  the  statute,  leaving  the  estate  in  such  a 
condition  that  the  remaining  provisions  of  the  will 
could  not  be  ^iforced  consistently  with  the  testator's 
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WILLS — Continued  : 

intention,  they  were  disregarded  and  the  whole  estate 
distributed  according  to  the  statute.  Fennell  v.  Fen- 
neU 780 

8.  Undue  Influence. — In  a  suit  to  set  aside  a  will  on  the 
f^round  that  its  execution  had  been  procured  by  undue 
influence  a  demurrer  to  the  plaintifiTs  evidence  was 
improperly  sustained.    Kerr  v.  Kerr 88 

WITNESSES: 

Conclusion — province  of  the  jury. — See  "Evidencb,"  88. 
C roes-examination. — See  "Evidence." 
Opinion  testimony. — See  "Evidence.*' 
Refusal  to  testify. — See  '"Contempt/'  7»  8. 

Testimony  of  transactions  bad  with  deceased  persons. — See  "Evi- 
DBNC^"  106.  106. 

WORDS  AND  PHRASES: 

"Adjudfired  and  decreed." — See  "Practice,  Pbobatb  Court,"  8,  4. 

"Administrative." — See  "OiTiCB  and  Officers,"  18-21. 

"After  ,five  days'  notice  having  been  given  by  any  person  dam- 
aged."— See  "Drainaob-ditches,"  6. 

"A  half  mile." — See  "Mines  and  Minerals,"  6. 

"Aid,  comfort,  protection  and  assistance." — See  "Office  and 
Officers,"  84. 

"And  hereof  let  execution  issue." — See  "Divorce  and  Alikony,"  2. 

"Any  other  transfer  of  interest" — See  "Parties,"  6. 

"A  party  against  whom  a  judgment  or  order  has  been  ren- 
dered."— See  "Judgments,"  88. 

"As  near  as  may  be." — See  "Statutory  Construction,"  »,  10. 

"As  substantially  conforms  with  the  route  described  in  the  peti- 
tion."— See  "Drainagb-ditches,"  8,  4. 

"Attached."— See  "Office  and  Officers,"  18,  19. 

"At  the  expense  of  the  state." — See  "Insane  Persons,"  8. 

"Being  equal  to  the  cost  of  redemption  at  that  time." — See 
"Taxation,"  68,  64. 

"Belongs." — See  "Office  and  Officers,"  18,  19. 

"Cases  where  the  taxes  have  been  paid  or  the  land  redeemed  as 
provided  by  law." — See  '*Taxation,"  66,  67. 

"Continuously." — See  "BfiNBS  and  Minerals,"  6. 

"Crime  or  misdemeanor  not  amounting  to  a  fdony." — See  "Crim- 
inal Law,"  82,  88. 

"Disability." — See  "Parties,"  6. 

"Duly  designated." — See  "Cities  and  City  Officers,"  14. 

"Each  tract." — See  "Taxation,"  84. 

"Furnished." — See  "Mechanic's  Lien,"  8. 

"Immediately  surrounding." — See  "Mines  and  Minerals,"  6. 

"In  the  manner  and  for  the  purpose  aforesaid." — See  "Mb- 
cHANic's  Lien,"  8. 

"Investment  contract." — See  "Building  and  Loan  Associations,"  1. 

"Made  to  appear." — See  "Trusts  and  Trustees,"  9. 

"Malicious." — See  "Office  and  Officers,"  81. 

"May." — See  "Statutory  Construction,"  4,  6. 

"Mob." — See  "Cities  and  City  Officers,"  28-80. 

"More  than  one-half  mile."— See  "Mines  and  Minerals,"  6. 

"Not  widely  different." — See  "Intoxicating  Liquors,"  7. 

"Ordinary  care." — See  "Personal  Injuries,"  20. 

"Personal." — See  "Judgments,"  47. 

"Promise  in  writing." — See  "Contracts,"  67. 

"Said  tracts." — See  "Taxation,"  84.  • 

"Sections  not  less  in  niimber  than  the  number  of  owners  of 
land." — See  "Drainaob-ditches,"  1,  2. 

"Some  time." — See  "Railroads,"  17. 

"That  she  have  no  right  in  the  real  estate'  set  oat  in  the  peti- 
tion."— See  "Divorce  and  Aumony,"  2. 

"The  city  has  not  power  to  grant  such  privileges." — See  "Pn- 
soNAL  Injuries,"  19. 

"The  passage  of  this  act." — See  "Schools  and  School-land,"  8. 

"Wrongfully." — See  "Ejectment,"  4. 


Digitized  by  VjOOQ IC 


INDEX.— Vol.  80.  965 

WRITINGS: 

AdmiBsion  of  execution. — See  "Plbamnos,"  2 ;  "Instructions,"  2. 
AHerations  and   interlineations. — See   "Fraud,"   8;   "Taxation," 

48-46. 
(3onatniction. — See  "Contracts." 
Failure  to  read. — See  "Contracts." 
Instructions. — See  "Instructions,"  7. 
Modification  by  agent. — See  "Insurance."  6,  6. 
Parol  or  extrinsic  evidence. — See  "Evidence." 
Promise  in  writinir. — See  "Fraud." 
Reason  for  discharge  of  employee. — See  "Constitutional  Law," 

21,  22. 
Receipt  for  money. — See  "Contracts." 
Secondary  evidence. — See  "Evidence." 
Signature  procured  through  fraud. — See  "Fraud,"  17. 
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